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PREFACE. 


Police  powers  arising  nnder  the  law  of  overraling  necessity  are 
no  new  topic  in  any  practical  administration  of  sovereign  authority. 
^^  For  the  commonwealth  a  man  shall  suffer  damage  as  for  the  saving 
of  a  city  or  town,"  as  an  old  case  has  it,  and  when  we  raise  '^  bulwarks 
for  the  defense  of  the  realm,  every  subject  hath  a  benefit  by  it."  Such 
bulwarks  are  raised  by  the  police  laws,  but  often  the  line  of  their 
defenses  is  met  before  the  subject  is  aware  of  them,  or  recognizes  the 
dangers  to  be  faced. 

Special  instances  appear  on  many  sides,  and  within  the  last  few 
years  they  have  had  an  extraordinary  growth  in  frequency  and  num- 
ber tliey  have  been  set  out  in  many  new  laws,  illustrated  by  numerous 
decisions,  and  have  become  increasingly  difficult  to  group,  and  to  fol- 
low, except  as  we  have  the  aid  of  some  connected  study  of  them,  and 
an  inquiry  through  the  adjudications  which  distinguish  their  sources, 
connections,  and  principles,  and  afford  rules  for  guidance  and  observation. 

Such  is  the  object  proposed  in  this  work ;  to  examine  and  report  the 
facts  as  we  have  them  at  the  present  day,  and  to  present  them  in  a  use- 
ful and  serviceable  form,  in  the  hope  that  it  may  be  of  some  benefit  to 
otiiers  engaged  in  like  research,  and  at  least  lighten  the  labor  of  search- 
ing through  many  reports  for  isolated  precedents  of  cases,  new  only  in 
the  form  or  manner  of  occurrence,  to  any  one  interested  in  them. 

W.  P.  P. 
New  York,  Ma/rch  9,  1894. 
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POLICE   POWEES. 


INTRODUCTION. 


The  police  power  inherent  in  every  sovereignty,  for  the  protection 
of  the  public  welfare,  is  difficnlc  of  exact  definition.  It  has  been  well 
taid  that  ^Mt  is  easier  to  perceive  and  realize  the  existence  of  this 
power  than  to  mark  its  boundaries  or  to  prescribe  limits  to  its  exercise." ' 
Followed  through  the  decisions  of  the  courts,  police  powers  are  seen 
to  have  wide  extension  and  diversity.  They  are  to  be  distinguished 
from  those  of  the  criminal  administration.  Belonging  we  may  almost 
8ay  to  the  equity  side  of  government,  they  are  entirely  apart  from  the 
subjects  of  police  regulations,  or  the  police  authority,  as  commonly 
designated,  save  in  their  origin.  They  also  arise  under  what  has  been 
termed  **  the  law  of  overruling  necessity." 

The  great  nuniber  of  interests  now  reached  and  limited,  and  the 
p^monnt  importance  of  some  of  the  decisions  under  this  head,  arrest 
attention,  and  we  look  to  some  analysis,  classification,  and  division  of 
the  subject  to  which  cases  may  be  referred,  and  by  which  we  may  trace 
wme  rule  of  guidance,  whenever  the  exigency  occurs  upon  which  light 
i*  sooght.  Citizens'  rights  or  property,  as  they  are  frequently  estimated 
^v  the  public,  are  continually  invaded  anew  by  government  in  its  neces- 
ttrr  guardianship  of  public  interests  and  for  the  public  good. 

In  onr  own  land  the  situation  is  peculiar,  where  the  States  hold  re- 
^T\ed  powers,  and  the  general  government  has  but  few  of  the  inherent 
Hghts  of  sovereignty  *  from  wliich  come  many  of  the  local  laws.     On 

'Chief  Jastiee  Sbaw  in  Com.  ▼.  Alger,  7  Cash.  53;  also,  Mr.  Jastice  Gray,  in 
W  T.  Hardin.  185  U.  S.  100. 

'Holmes  v.  JeDnison,  14  Pet.  640;  Henderson  ▼.  Major,  etc.,  92  U.  S.  259;  Rail- 
Dotd  T.  Hosen.  95  U.  S.  455;  People  ▼.  Budd,  117  N.  Y.  12,  18;  id.  148  U.  S.  517; 


2  Police  Powers. 

the  other  Land,  these  very  powers  again  are  limited,  by  those  expressly 
granted  under  the  Constitution  to  Congress,  as  for  instance,  special 
health,  harbor,  or  inspection  laws  may  be  in  conflict  with  general  laws 
regulating  commerce. 

Few  writers  have  traversed  this  field  of  inquiry,  and  except  in  iso- 
lated cases,  or  in  learned  opinions  of  the  courts,  illustrating  some  prin- 
ciple invoked  to  solve  intricacies  in  the  controversy  before  them,  the 
practitioner  or  the  citizen  has  little  aid  from  references  or  authorities. 
It  is  an  interesting  task  to  bring  them  together  in  any  form  for  practi- 
'Cal  use,  and  none  of  the  accepted  treatises  on  special  or  kindred  topics, 
belonging  to  the  same  great  division  of  government  for  the  preserva- 
tion of  peace  and  civic  welfare,  fail  to  throw  additional  light  upon  it, 
and  to  be  of  service.' 

The  grouping  of  subjects,  and  cases  applicable,  may  appear  acci- 
dental, or  more  or  less  artificial.  Their  history  was  not  dissimilar, 
drawn  as  they  were  into  observation  by  some  necessity,  in  the  day-by- 
day  experience  of  men  in  communal  life.  Approached  from  a  differ- 
ent point  of  view,  a  more  rigid  and  theoretical  treatment  would  be 
expected.  It  is,  however,  of  less  importance  to  the  worker,  to  consider 
under  what  head  of  government,  the  law  of  bailments,  extended  and 
diversified  by  the  common  law,  or  domestic  relations,  or  the  title  of 
master  and  servant,  may  appropriately  come,  when  all  of  them  may 
be  accepted  as  incorporated  in  the  body  of  our  jurisprudence,  than  to 
see  how  new  subjects  are  bound  together  under  police  powers  and  laws. 
Public  use  and  public  interest  make  organized  society  a  party  in  ele- 
vator business  and  contracts.  Railroad  agreements,  even  with  train- 
men, are  under  government  supervision.  Marriage,  procured  by 
brokerage,  passes  the  censorship  of  the  conrts.  Water-works  trials 
involve  large  questions  of  public  policy,  and  sovereignty  itself  is  deter- 
mined in  county-seat  or  lake-front  cases,  or  those  involving  prior 
grants  within  the  harbor  lines  of  a  city. 

Duval  V.  Wellman.  124  N.  Y.  156;  Late  Cor.  of  the  Cbnrcb  of  J.  C,  of  Latter-Day 
Saints  v.  U.  S.,  138  U.  8.  68;  HI.  C.  R.  R.  v.  People  of  Illinois  and  the  Citj  of 
Chicago,  146  U.  8.  387.  Compared  with  Great  Britain  we  have  written  oonstitations 
while  there  **  Parliament  is  absolute  and  withoat  control."  1  61.  Com.  160;  4  Co. 
Inst.  86. 

1  No  student  can  ignore  the  importance  and  authority  of  Professor  Tiedeman's  work 
on  Limitations  of  Police  Power,  and  Wood  on  Nuisances  in  its  several  editions. 
Since  this  paragraph  was  written,  there  has  been  published  by  Mr.  Bender,  ••The 
Law  of  Public  Health  and  Safety,"  by  Messrs.  Parker  and  Worthington,  a  useful 
book. 
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Even  the  right  of  taxation  for  city  improvements  is  in  the  Supreme 
Court  of  the  United  States,  and  the  appeal  from  an  assessment  brings 
forth  important  rules  depending  on  the  construction  of  a  sewer.  It  is 
by  police  power,  the  decision  informs  us,  "  for  the  health  and  cleanliness 
of  the  city,"  and  this  "  police  power  is  to  be  exercised  solely  at  the 
legislative  will,"  but  as  to  the  portion  of  its  burden  to  be  borne  by 
''a  taxpayer  he  has  the  right  to  be  heard.  No  notice  or  assent  from 
him  was  necessary,  and  notice  to  him  by  publication  is  sufficient."' 

In  contrast  we  see  the  cy  prea  power  of  administering  charities  of  a 
public  nature  assumed  by  the  government,  although  in  many  of  the 
States  it  has  been  held  not  to  exist ;  a  territorial  power  of  church  gov- 
ernment set  aside,  and  the  right  of  the  national  legislature  affirmed  as 
parens  patH(B  to  divert  property  from  an  unlawful  use  in  aid  of  a 
false  belief  and  appropriate  it  to  the  common  schools. 

Thus  we  shall  observe  that  points  of  departure  seemingly  distant 
become  connected  by  convenient  channels  of  research  for  our  study  of 
the  manifestations  of  police  powers. 

The  most  complete  illustration  of  these  police  powers  is  to  be  found 
under  the  system  of  health  laws,  founded  and  administered  as  an 
independent  part  of  municipal  government. 

Closely  allied,  imperious,  and  ofttimes  appearing  arbitrary,  but  irre- 
nstible  if  sustained  by  reason  and  the  courts,  these  powers  are  first  to 
be  considered  in  their  origin  and  development  in  any  regular  or  scientific 
discoBsion  of  the  subject. 

I  Pftalsen  t.  dtj  of  Portland,  148  U.  S.  80;  Choich  v.  U.  S.,  186  U.  S.  68 ;  Hoi- 
*knd  T.  Aleock,  108  N.  Y.  813,  886. 
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CHAPTER  I. 

ORIGIN  AND  DEVELOPMENT  OF  POLICE  POWERS. 

Police  powers  have  their  origin  in  the  law  of  necessity.  Blackstone 
in  his  Commentaries  construes  the  law  of  necessity  as  that  of  self- 
defense/  and  does  not  apply  it  strictly  to  the  idea  of  government ;  but 
later  in  his  work  he  enumerates  ^'offenses  against  the  public  health '  and 
the  public  police  or  economy,  which  we  distribute  more  accurately 
under  the  head  of  police  powers."  Chancellor  Kent  more  carefully 
distinguishes  "Cases  of  urgent  necessity"  in  which  no  action  lay  at 
common  law  by  the  individual  who  sustained  injury,  as  in  the  instance 
mentioned,  where  houses  are  razed  to  the  ground,  to  prevent  the 
spread  of  a  conflagration.*  "  There  exists  a  power,"  says  Dwarris,*  "  by 
which  private  property  may  be  taken,  used,  or  destro3'ed  for  the  bene- 
fit of  others,  and  this  is  called  the  police  power,  sometimes  called  the 
law  of  overruling  necessity.  It  is  clear  that  before  the  adoption  of  the 
Constitution*  it  was  well  settled  at  common  law  that  in  cases  of  actual 
necessity,  as  that  of  preventing  the  spread  of  fire,  the  ravages  of  pesti- 
lence or  any  other  great  calamity  the  private  property  of  the  individual 
may  be  lawfully  taken,  used  or  destroyed  for  the  relief,  protection,  or 
safety  of  the  many."  It  is  not  singular  that  an  analogy  to  the  law  of 
self-defense  should  have  been  thus  early  suggested,  but  the  distinction 
is  obvious,  when  we  consider  the  plea  of  self-defense  is  founded  n)x>n 
a  right,  belonging  to  the  individual  by  the  law  of  nature,  to  repel  vio- 
lence against  his  person,  and  a  concession  to  him,  under  certain  limita- 
tions, by  the  public  authority.  In  our  subject,  however,  the  act  is  that 
of  the  government  for  the  defense  of  society,  or  the  people  whose 
peace  is  invaded  by  any  violence. 

»  Bl.  Com.  IV,  80. 
« Bl.  Com.  IV.  chap.  13,  161. 
>  2  Kent  Com.  838. 
*  Potter's  Dwarris,  chap.  XIV. 

* Potter*8  Dwarris,   444-5:  ''The  maxim  salas  i>opiili  est  Buprema lex "  applies^ 
11  Coke,  18. 
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Again,  a  certain  resemblance  has  been  found  to  the  law  of  eminent 
domain,  and  this  the  more  because  in  the  case  of  buildings  torn  down 
in  the  path  of  a  fire,  compensation  has  sometimes  been  provided,  by 
statnte,  for  the  owners  of  the  property  destroyed.  A  law  of  New 
York  State  applicable  to  the  city  of  New  York  gave  power  to  the 
mayor  or  recorder  of  the  city,  with  the  consent  and  concurrence  of  two 
aldermen,  to  direct  a  building*  '^  hazardous  and  likely  to  take  fire  or  to 
convey  fire  to  other  buildings  to  be  pulled  down  and  destroyed,"  pro- 
viding thereafter  for  the  assessment  of  damages  by  a  jury,  to  be  con- 
firmed by  the  Mayor's  Court,  and  the  amount  to  be  paid  '^  in  full  sat- 
isfaction of  all  demands,  of  all  parties  having  any  estate  or  interests  in 
the  buildings  destroyed."  Cases  arising  under  this  act  were  very 
largely  discussed  upon  the  doctrine  of  eminent  domain,  in  the  courts 
of  New  York,'  and  with  reference  to  English  authorities,  although  the 
error  had  been  clearly  pointed  out  by  several  of  the  judges  in  the 
courts  of  first  instance. 

The  decision  adverse  to  the  claims*  was  sustained  upon  the  ground 
that  "  the  property  was  not  taken  for  public  use,  but  it  was  destroyed 
to  prevent  the  spreading  of  a  confiagration,  and  thus  saving  the 
property  of  other  persons  in  the  immediate  neighborhood.  It  was 
taken  for  private  use.  Nine-tenths  of  the  city  had  little  or  no  in- 
terest in  the  question,"  says  the  court.     The  benefit  was  considered 

local  and  not  a  benefit  to  the  city  —  the  defendant.  The  law  of  emi-  I 
nent  domain  is  too  widely  extended  to  be  discussed  here,  but  in  brief 
it  may  be  said  to  have  no  real  relation  to  the  police  law  of  which  we 
treat.  It  does  not  even  rest  upon  the  basis  of  necessary  action,  but  on 
the  domination  of  the  public  use  and  benefit  over  private  interests.* 
For  the  public  benefit  obtained  just  compensation  is  to  be  made,  but 
there  is  no  benefit  to  be  recovered  for  by  common  law  when  property 
is  necessarily  destroyed.  " 

»  This  provision  of  law  now  exists.     N.  Y.  City  Cons.  Act  of  1882,  §  450. 

*8ee  Rassell  v.  Major,  etc.,  2  Den.  461;  Stone  v.  Major,  etc.,  25  Wend.  157; 
Ljoo  V.  Jerome.  15  Wend.  574;  see,  also,  Mass.  Stat. ;  Tajlor  v.  Pljmoutb,  8  Mete. 
462;  Parsons  v.  Pettengill,  11  Allen,  567. 

*  Opinion  of  Jadge  Bronson,  2  Den.  464,  491;  see  Magler  v.  Kansas.  125  U.  S.  628; 
Mills  Em.  Dom.,  g  4;  Scoville  v.  McMahon,  26  Atl.  Rep.  470;  62  Conn.  878. 

«Cf.  Monongabela  Navigation  Co.  t.  U.  S.,  148  U.  S.  812  :  Cavanagb  v.  Dargin, 
156  Maas.  466 ;  Boston  v.  Brookline,  156  Mass.  172  :  Kellugg  v.  Citj  of  New  Britain, 
62  Conn.  288 ;  Sargent  v.  Citj  of  New  Haven,  62  Conn.  510  ;  Railroad  Co.  v.  Perkins, 
40  Oliio.  826. 
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This  police  power  or  the  law  of  overruling  necessity  is  not  controlled 
by  the  constitutional  limitation  that  private  property  shall  not  be  taken 
for  public  use  without  compensation,  which  was  not  designed  for^  and 
should  not  be  extended  to  such  cases.  '  Our  highest  courts  have  said 
that  society  could  not  safely  surrender  the  power  to  regulate  by  law 
certain  business  and  trades,  quoting  the  opinion  of  Lord  Hale,*  that 
private  property  affected  with  a  public  interest  ceases  to  be  juris 
privati  only.  The  law  of  necessity  has  been  stated  to  be  an  exception 
to  all  human  ordinances  and  constitutions,'  yet  has  been  frequently 
decided  to  be  subject  to  the  law  of  reason  and  subject  to  the  control  of 
the  courts.  "  Multa  autem  jure  civili  contra  rationem  di&putandi  pro 
utilitate  communi  rccepta  esse  innumerabilibus  rebus  probari  potest" 
was  a  statement  of  the  civil  law. 

"  The  generality  of  the  terms  employed  by  jurists  and  publicists  in 
defining  this  power,  while  they  show  the  breadth  and  universality  of 
its  presence,  nevertheless  leave  its  boundaries  and  limitations  indefinite 
and  impose  upon  the  court  the  necessity  and  duty,  as  each  case  is  pre- 
sented, to  determine  its  appropriate  limits,"  was  the  remark  of  Mr. 
Justice  Andrews  in  the  opinion  of  the  Coart  of  Appeals  in  People  v. 
Budd,*  quoting  Chief  Justice  Shaw  in  Commonwealth  v.  Alger,*  and 
at  the  close  of  this  most  important  of  the  recent  cases  under  this  title 
extending  the  law  to  a  comparatively  new  subject,  viz.,  the  charges 
of  grain  elevators,  the  court  says :  "  The  moment  the  police  power  is 
destroyed  or  curbed  by  fixed  and  rigid  rules,  a  danger  is  introduced 
into  our  system." 

Police  powers  are  inherent  in  every  sovereignty.'  "The  very 
existence  of  government  presupposes  the  right  of  the  sovereign  power 
to  prescribe  regulations  demanded  by  the  general  welfare  for  the  com- 
mon protection  of  all."    Mr.  Justice  Andrews  says  in  the  case  above 

» De  Portibus  Maris,  1  Harg.  L.  T.  78;  Puffendorf.  B.  2,  chap   6. 

'  Puchta  Pandekten,  I.,  §  21,  35.  In  f.  d.  ad.  Leg.  Aqail,  9.  2,  III  Blackstone  Com. 
74,  quotes  opinion  in  reference  to  proceedings  against  Sir  Edward  Coke  for  his 
course  in  tlio  actions  brought  against  the  commissioners  of  sewers.  '*  The  pretense 
for  arbitrary  measures  was  the  necessity  of  unlimited  powers  in  works  of  evident 
utility  to  the  people.  The  supreme  reason  above  all  reasons  which  is  the  salvation  of 
the  king's  lands  and  people.  But  now  it  is  clearly  held  that  this  is  subject  to  the  dis- 
cretionary coercion  of  His  Majesty's  Court  of  King's  Bench."    1  Ventr.  66;  Salk.  146. 

» 117  N.  Y.  at  p.  15. 

*  7  Cush.  63. 

^Munnv.  Illinois,  94  U.  S.  113;  People  v.  Budd,  117  N.  Y.  at  p.  29;  People  v. 
Budd,  U.  S.  Sup.  Court,  143  U.  S.  517,  and  cases  cited;  People  v.  Ring,  110  K. 
Y.  48. 
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cited,  and  the  statement  of  Chief  Justice  Taney  in  the  License  cases' 
has  been  often  quoted,  that  this  power  of  government,  inherent  in 
every  sovereignty,  the  power  to  govern  men  and  things,  is  not  an 
nncoutrollable  or  despotic  authority,  subject  to  no  hmitation  exercis- 
able with  or  without  reason  in  the  discretion  or  at  the  whim  of  the 
legislative  body.  But  within  its  legitimate  domain  the  power  is 
original,  absolute  and  indefeasible.  The  same  idea  was  expressed  by 
Lord  Kenyon  in  Rorke  v.  Dayrell,*  that  the  prerogatives  of  the  crown 
are  not  given  for  the  personal  advantage  of  the  king,  but  they  are 
allowed  to  exist  because  they  are  beneficial  to  the  subject,  and  Chitty 
aays :  *  "  The  splendor,  rights  and  power  of  the  crown  were  attached 
to  it  for  the  benefit  of  the  people  and  not  for  the  private  gratification 
of  the  sovereign."  The  object  of  government  and  law  is  the  welfare  of 
the  people.  It  is  not,  however,  the  welfare  of  the  individual,  but  that  of 
society,  which  is  the  first  object  of  the  law.*  In  the  progress  of  civili- 
zation, and  as  the  larger  limits  for  the  necessary  exercise  of  police 
powers  are  recognized,  as  new  occasions  and  new  demands  arise,  the  legal 
relations  of  the  citizens  are  more  and  more  perfectly  defined  and  limited 
by  public  statutes,*  and  less  difficulty  will  be  found  in  any  exigency 
for  its  determination  under  the  appropriate  law  and  authority.  Wher- 
ever there  is  the  legislative  power,  laws  under  this  head  will  be  enacted 
and  made  effective  under  the  larger  or  more  local  jurisdictions  in  which 
the  powers  are  for  this  instance  vested. 

>  5  How.  583 ;  Magler  v.  EaDsas,  128  U.  S.  628 

•4  T.  R.  410. 

»On  Prerogatives,  4. 

«  PachU  Pandekten,  g  21. 

*  The  Dameroas  decisions  under  the  Interstate  Commerce  Law  illustrated  this  rule. 
Of  recent  legislation  we  have  examples  in  the  Car-coupling  Law  of  Congress,  1898, 
and  in  many  of  the  States  prohibitory  laws  against  cigarette  smoking  in  public 
places  or  by  youths.  An  appropriation  for  the  State  exhibit  at  the  World's  fair  was 
held  within  the  public  powers  of  the  legislature  in  Norman  v.  Kentucky  Bd.  Man. 
W.  C.  Expos.,  20  S.  W.  R.  901;  People  v.  Cannon,  54  N.  Y.  St.  R.  431;  U.  8.  v. 
World  Col.  Ex.,  56  Fed.  R.  680;  id.  1654;  MarezoU  Institution,  §4.  "Das  posi- 
tive recht  nod  seine  enstehung  durch  publicirte  gesetze  oder  durcU  rechts  gewohn- 
heiten.**  "The  oonsuetudines  mentioned  so  constantly  in  the  charters  of  the  bor- 
onghB  were  the  ordinary  or  customary  laws  which  had  existed  in  them  immemorially 
and  were  amended  from  time  to  time  as  by-laws;  nor  is  it  clear  that  the  customary 
law  had  not  a  position  in  the  Constitution  strong  enough  to  resist,  and  even  as  in  the 
caie  of  weights  and  measures,  successfully  to  defy  statutory  enactments  !  Select 
charters  (Stabbe'  7th  ed.),  pp.  110-111,  s.  v.  Customs  of  New  Castle;  see  Co.  Litt. 
110.  0,  S  165. 
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Eai'ly  examples  of  sanitary  laws  are  mentioued,  as  e.  g.  An  act  of 
1388  in  England/  imposing  a  penalty  of  £20  on  any  person  who  east 
animal  filth  or  refuse  into  rivers  and  ditches.  An  act  of  1489  pro- 
hibited the  slaughtering  of  cattle  within  cities.  Dwarris  cites  other 
instances  of  the  use  of  these  powers  in  former  times  for  the  public 
benefit,  which  is  held  to  be  the  test  of  the  authority.  Thus  in  an  old 
case  in  12  Co.  13,*  it  was  held  that  the  king  could  not  take  private 
property  for  a  wall  about  his  own  house,  for  this  was  not  a  public  bene- 
fit, but  much  of  our  sanitary  legislation,  not  only  in  England  and  the 
United  States  but  in  the  world,  dates  from  this  century.  "  From  time 
immemorial  in  England,"  says  the  court  in  Munn  v.  Illinois,*  and  in 
this  country  from  its  colonization  it  has  been  customary  ''  to  regulate 
ferries,  common  carriers,  hackmen,  brokers,  millers,  wharfingers,  inn- 
keepers,  etc."  In  Aldnutt  v.  Inglis,  rates  for  storage  of  wines  in  the 
London  docks  in  1810,^  were  limited  to  a  reasonable  compensation,  and 
Congress  as  early  as  1820  conferred  powers  upon  the  city  of  Washing- 
ton* to  regulate  rates  of  wharfage,  of  chimney-sweeps,  of  cattlemen^ 
hackmen,  carmen  and  auctioneers. 

Later,  health  laws  in  the  different  States,  and  statutes  governing  car 
companies,  telephone  companies,  electric-light  companies,  elevators  and 
other  business  in  which  there  is  a  public  interest  to  be  protected,  have 
greatly  extended  the  sphere,  limits  and  force  of  police  powers.  Taking 
their  rise  from  sources  of  common  danger,  they  have  reached  the  pro- 
tection of  the  lives,  limbs,  health,  comfort,  morals  and  quiet  of  all  per- 
sons and  the  protection  of  all  property  in  the  State.*  The  introduction 
of  game  during  certain  months,^  the  sale  of  illuminating  oil  below  a 
certain  standard,  and  the  unregulated  use  of  explosives  and  dangerous 
substances,*  maybe  prohibited  in  a  State,  and  quarantine  laws  enforced 
in  new  directions.*    Such  has  been  the  development  of  police  powers^ 

1  Sanitary  Legislation,  D.  B.  Eaton,  1872. 
'  Potter's  Dwarris,  445,  note  3. 
•94  U.  S.  113-186. 
*Id.  127 
» Id.  125. 

*  Slaaghter-hoase  cases,  16  Wall.  86. 

'  Pbelps  V.  Racey,  60  N.  Y.  10;  State  v.  Randolph,  1  Mo.  App.  18. 
8U.  S.  V.  DeWitt,  9  Wall.  41. 

*  Compulsorj  ▼accination  has  been  instituted  in  many  countries.  In  Austria  a  new 
and  more  vigorous  measure  is  now  proposed.  In  England,  a  committee  of  Parliament 
has  recently  reported  on  the  Eastbourne  Improvement  Bill,  wherein,  by  the  149th 
clause,  power  has  been  given  to  the  local  authorities  to  forbid  processions  of  the  Sal- 
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not  dreamed  of  when  their  aid  was  first  invoked.  The  progress  of 
dvilization,  and  the  requirements  of  more  perfect  government  for  the 
public  welfare,  have  sustained  and  increased  them  in  number  certainly, 
if  not  in  the  imperial  force  they  ofttimes  assume.  The  limits  are  not 
yet  reached  while  we  still  advance,  but  the  underlying  principles  by 
which  the  reason  or  unreason,  or  the  constitutional  limits  of  the  an- 
thority  claimed  or  used,  may  be  investigated  or  judged,  are  now  for- 
tunately less  obscure,  and  in  the  majority  of  cases  they  have  become 
fixed,  and  have  been  illustrated  in  many  decisions  of  our  highest 
courts. 

▼Ation  Army.  Sach  an  ordiiutnce  directed  against  noisy  processiona  of  certain  classes 
was  declared  anconstitntional  by  Sapreme  Coort  of  Wisconsin,  April,  1898.  In  re 
Garx&bod,  54  N.  W.  B.  1101 


10  POLIO£  P0W£S8. 


CHAPTER    II. 

DIVISION  AND  CLASSIFICATION. 

A  convenient  division  of  laws  is  as  to  their  subjects.  These  natnr- 
allj  fall  under  varioas  heads,  and  the  test  of  legislative  power,  to  be 
applied  under  our  written  constitutions,  varies  from  that  of  the  British 
Parliament.  The  first  questions  arise  concerning  limitations,  certain 
powers  having  been  granted  to  the  national  government  and  taken 
from  the  States.  Thus  it  is  with  the  regulation  of  commerce,  both 
foreign  and  interstate.  This  includes  immigration,  and  with  it  are 
necessarily  bound,  more  or  less  exclusively,  other  subjects,  to  which, 
however,  within  State  limits,  in  so  far  as  purely  local  interests  are 
affected,  the  reserved  powers  of  the  States  apply.  Generally  speaking, 
what  is  not  covered  expressly,  or  by  necessary  implication  to  secure  the 
grant,  in  the  Constitution,  is  reserved  to  the  States.  In  one  case  the 
letter  and  spirit  of  the  Constitution,  strictly  construed,  prevails;  in  the 
other,  all  the  reserved  powers  of  local  administration  remain,  to  be 
exercised  for  the  welfare  of  the  people  of  each  State  separately  under 
its  own  Constitution.  Police  powers  in  the  national  administration 
are  limited,  but  in  the  States  they  extend  and  progress  in  every  direc- 
tion within  no  well-defined  bounds,  subject  principally  to  the  wisdom 
of  the  legislature,  and  the  will  of  the  people,  as  they  find  expression 
under  constitutional  forms,  and  in  the  laws.  The  regulation  of  com- 
merce and,  as  a  part  of  it,  the  regulation  of  immigration,  is  not  through 
the  police  power,  yet  police  powers  may  reach  to  the  immigrants. 
How  far  the  States  can  by  appropriate  legislation  protect  themselves 
against  the  introduction  of  actual  paupers,  vagrants,  criminals,  and  dis- 
eased persons  has  not  been  definitely  settled. 

Such  a  right  can  only  arise  from  a  vital  necessity*  for  its  exercise, 

*  Pierce  v.  New  Hampshire,  5  How.  514 ;  Leisj  v.  Hardin,  185  U.  S.  100 ;  Bowman 
V.  R.  R.  Ck).,  125  U.  S.  465  ;  Minn.,  St.  P.  &  S.  S.  M.  R.  Co.  v.  Milner,  57  Fed.  R.  276. 

'  Henderson  v.  Mayor,  93  U.  S.  at  p.  274  ;  Chy  Lang  y.  Freeman  et  cU.,  92  U.  S. 
275 ;  People  y.  Comp.  Gen.  Transatlantiqae,  107  U.  S.  59. 
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and  cannot  be  carried  bejond  the  scope  of  tbat  necessity.  Qaarantine 
established  by  a  State  is  a  rightful  exercise  of  the  police  power  for  the 
protection  of  health,  not  forbidden  by  the  Constitution,  and  although 
some  of  the  rules'  established  may  amount  to  regulatious  of  commerce 
with  foreign  nations,  such  regulations  are  incidental  and  are  valid, 
where  the  subject  is  not  one  **  of  which  there  can  be  of  necessity  only 
one  system  or  plan  of  regulation  for  the  whole  country."  Coogress 
has  in  certain  legislation  adopted  the  State  laws'  and  forbidden  inter- 
ference ;  or  provided  that  designated  subjects  of  commerce  shall  be 
subject  to  the  laws  of  a  State  or  Territory  enacted  in  the  exercise  of  its 
police  powers.  When  the  subject  upon  which  Congress  can  act  under 
its  commercial  power,  is  local  in  its  nature  or  sphere  of  operation, 
such  as  harbor  pilotage  or  improvement  of  harbors,'  establishment  of 
beacons  and  buoys  to  guide  vessels  in  and  out  of  port,  the  construction 
of  bridges  over  navigable  rivers,  the  erection  of  wharves,  piers  and 
docks  which  can  be  properly  regulated  only  by  special  provisions 
adapted  to  their  localities,  the  State  can^  act  until  Congress  interferes 
and  supersedes  its  authority.  Powers  relating  to  municipal  regulations 
are  not  surrendered  by  the  States.*  They  are,  as  subjects  of  legislation, 
of  primary  importance.  If  the  right  to  control  these  subjects  be  com- 
plete, unqualified  and  exclusive  in  the  State  legislatures,  no  regulations 
of  secondary  importance  can  supersede  them. 

Articles  in  such  a  condition  as  tend  to  spread  disease  are  not  mer- 
chantable* or  legitimate  subjects  of  trade  and  commerce,  and  the  self- 

1  Morgan  S.  S.  Co.  ▼.  Louisiana,  118  U.  S.  455;  approved,  121  U.  S.  448.  See  as  to 
limitations  of  tiie  rule  of  Pierce  v.  New  Hampshire  and  tlie  distinction  as  to  subjects, 
Leisj  T.  Hardin,  135  U.  S.  100,  and  a  later  discussion  of  these  cases  in  Common- 
wealth ▼.  Huntley,  Mass.  Sup.  Court,  May  7,  1892,  156  Mass.  236 ;  Sherlock  ▼. 
Ailing.  03  U.  S.  99  ;  Waterbury  v.  Newton,  50  N.  J.  L.  534 ;  Vannini  v.  Paine,  1  Harr. 
<DeI.)65 :  see  also  Act  of  Congress  of  August  8,  1890,  and  Wilkerson  v.  Rahrer,  140 
U.  S.  545. 

•C.  8.  R.  S.,  §  4792,  act  of  April  29,  1878,  chap.  66,  An  act  to  prevent  the 
introduction  of  infectious  and  contagious  diseases  into  the  United  States. 

'Ouachita  Packet  Co.  v.  Aiken.  121  U.  S.  448,  and  cases  cited. 

•Bowman  v.  Chicago  &  N.  W.  B.  R.,  125  U.  S.  465  ;  Cooley  v.  Port  Wardens  of 
Philadelphia,  12  How.  299. 

*  See  I^erce  t.  New  Hampshire,  5  How.  514,  and  dissenting  opinion  in  Leisy  v. 
Hardin.  135  U.  8.  144. 

*  Opinion  of  the  court,  Leisy  v.  Hardin,  135  U.  S.  100.  Opinion  of  Catron,  J.,  License 
I,  5  How.  599  ;  see  also  125  U.  8.  489;  135  U.  S.  108  ;  140  U.  S.  545-557. 
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protecting  power  of  each  State,  therefore,  may  rightfully  be  exerted 
against  their  introduction.  Such  an  exercise  of  power  cannot  be  con- 
eidered  a  regulation  of  commerce  prohibited  by  the  Constitution. 
Congress  has  power  to  divest  subjects  of  interstate  commerce  of  that 
character  and  leave  them  subject  to  State  legislation.  Intoxicating 
liquors  transported  into  the  State  of  Kansas  and  there  sold  after  the  pas- 
sage of  the  act  of  Congress  of  August  8,  1890,  are  subject  to  the  exist- 
ing laws  of  the  State  as  to  the  sale  of  such  liquors.  In  this  act  Congress 
has  not  attempted  to  delegate  power  to  regulate  commerce  nor  to 
exercise  any  power  reserved  to  the  States.*  The  subjects  of  legislation, 
therefore,  arising  from  necessity  and  for  the  welfare  of  the  people  will 
be  found  in  laws  of  Congress,  in  laws  of  the  States  and  in  municipal 
laws  and  ordinances. 

A  municipal  ordinance'  prohibiting  washing  and  ironing  in  public 
laundries  and  wash-houses  within  defined  territorial  limits,  from  ten 
o'clock  at  night  until  six  o'clock  in  the  morning,  is  a  purely  police 
regulation,  within  the  competency  of  a  municipality,  possessed  of  the 
ordinary  powers.  Powers  of  such  legislation  have  been  frequently 
granted  in  charters  of  cities  and  sustained. 

Laws  are  general  or  special,  and  this  division  distinguishes  them  in 
every  jurisdiction.  They  may  be  for  the  protection  of  the  whole 
country,  or  for  certain  classes,  or  be  confined  to  State  or  municipal 
limits,  and  affect  all,  or  only  classes  within  such  limits.  Any  nation 
may  regulate  commerce  and  immigration  to  protect  its  people,  and  the 
courts  have  not  to  decide  upon  ti*eaty  obligations'  in  such  legislation. 
In  any  conflict  between  an  act  of  Congress  and  a  treaty  with  a  foreign 
power,  the  act  of  Congress  must  prevail,  and  the  courts  have  not  to  in- 
quire into  the  motives  of  the  legislators  in  an  enactment,  except  as  they 
may  be  disclosed  on  the  face  of  the  acts,  or  inferable  from  their  opera- 
tion, considered  with  reference  to  the  condition  of  the  country,  and 
existing  legislation.  They  will  always  be  presumed*  to  accomplish 
that  which  follows  as  the  natural  and  reasonable  effect  of  their  enact- 
ment. 

» Wilkewon  v.  Rahrer,  140  U.  S.  546. 

*  Bapbier  v.  Connolly,  113  U.  S.  37;  Soon  Hlng  v.  Crowley,  118  U.  S.  708;  and 
Polinsky  v.  People,  73  N.  Y.  65. 

» Cherokee  Tobacco,  11  Wall.  616;  United  States  v.  McBratney,  104  U.  S.  621- 
623;  Taylor  v.  Morton.  2  Curtis.  454;  Ab  Lung,  18  Fed.  R.  28. 

*Soon  Hlng  v.  Crowley,  113  U.  S.  710-11;  TransporUtion  Co.  v.  Parkenbarg,  107 
U.  S.  698. 
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The  general  government  may  prohibit  entry  into  the  land,  of  im- 
proper, dangerous  diseased  animals  or  men,  paupers,  convicts,  vagrants, 
and  persons  under  unlawful  or  immoral  contracts.  Certain  classes  of 
laborers,  and  Chinese  and  Cooley  laborers  may  be  excluded.* 

Several  nations,  among  them  the  United  States,  have  taken  special 
precautions,  both  in  the  importation  and  exportation  of  articles  of  food, 
and  particularly  to  prohibit  trichina  pork.'  So  also  vines  exposed  to 
danger  from  phyloxera,  or  wheat  smitten  with  the  Hessian  fly,  may  be 
condemned. 

The  United  States  government  has  extended  its  police  legislation  in 
a  number  of  instances,  as  in  the  law  against  trusts  and  monopolies, 
entitled  ^'  An  act  to  protect  trade  and  commerce  against  unlawful  re- 
straints and  monopolies,"  and  in  the  acts  in  regard  to  lotteries,  refusing 
the  facilities  of  the  mails  to  the  distribution  of  circulars  and  advertise- 
ments deemed  injurious  to  the  public  morals.  In  interstate  commerce 
the  government  exercises  this  inherent  power  for  protection,  through 
the  Department  of  Agriculture,  and  the  Bureau  of  Animal  Industry. 
Agents  and  methods  are  employed  to  examine,  quarantine  and  destroy 
animals,  and  to  extirpate  pleuro-pneumonia.' 

In  such  efiForts  the  aid  of  the  States  and  Territories  is  invited,  but 
the  general  government  proceeds  to  original  action.  Further  acts  reg- 
ulate the  safe  and  humane  treatment  of  animals  in  transportation.^ 

"It  is  conceded,*'  says  Mr.  Justice  Woodbury  in  the  License  cases* 
decided  by  the  United  States  Supreme  Court  in  1846,  "  that  the  States 
may  exclude  pestilence,  either  to  the  body  or  mind,  shut  out  the  plague 
or  cholera,  and  no  less,  obscene  paintings,  lottery  tickets  and  convicts. 
The  list  of  interdicted  articles  and  persons  is  a  long  one  in  most  Euro- 
pean governments,  and  though  in  some  cases  not  very  judicious  or 

>  Act  of  March  3,  1875,  chap.  141;  18  Stat.  L.  477;  U.  S.  R.  S.,  §§  2158,  2163,  4272; 
125  U.  S.  489;  Act  of  May  5,  1892;  56  Fed.  R.  81;  Act  of  May  6,  1888,  chap.  126;  22 
Stat.  L.  58;  Act  of  July  5.  1884;  23  Stat.  L.  115;  Act  of  May  6.  1882,  chap.  126;  25 

Stat.  L.  504. 

*  Act  ot  Aag  30,  1890,  chap.  839;  26  Stat.  L.  414. 

•25  U.  S.  Stat.,  chap.  647,  p.  209;  U.  S.  Rev.  Stat.,  g  3894;  Act  of  Sept.  19,  1890; 
Ei  parU  Rapier.  148  U.  S.  110;  Horner  v.  United  States,  143  U.  S.  126,  266;  Act  of 
May  29.  18S4,  chap.  60;  23  SUt.  L.  81. 

^Act  of  March  8, 1801;  26  Stat.  L.  833, 1089. 

•  5  How.  628 ;  see  125  U.  S.  492  ;  Waterbary  y.  Newton,  50  N.  J.  L.  534 ;  Patterson 
T.  Kentucky,  97  U.  S.  501 ;  Jordan  ▼.  Overseers  of  Dayton,  4  Ohio,  295  ;  Vannini  v. 
Pkine,  1  Harr.  65 ;  Cmtcher  v.  Eentacky,  141  U.  S.  47.  Opinion  of  Marshall,  Ch.  J., 
In  Brown  t.  8Ute  of  Maryland,  12  Wheat.  444. 
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liberal,  is  in  others  most  commendable,  and  the  exclusion  of  opium 
from  China  is  an  instance  well  known  in  Asia  and  kindred  in  its  policy. 
The  introduction  and  storage  of  gunpowder  is  one  of  those  articles  long 
regulated  and  forbidden  here.  Lottery  tickets  and  indecent  prints  are 
also  a  common  subject  of  prohibition  almost  everywhere.  And  why 
not  cards,  dice  and  other  instruments  of  gaming,  when  thonght  neces- 
sary to  suppress  that  vice.  In  short,  upon  what  principle  but  this 
rests  the  justification  of  the  States  to  prohibit  gaming  itself,  wagers, 
champerty,  forestalling,  not  to  speak  of  the  debatable  cases  of  usnry, 
marriage  brokage  bonds,  and  many  other  matters  deemed  either  impolitic 
or  criminal." 

Local  administrations  may  take  preventive  measures  against  dangers 
from  persons,  animals  and  things  so  far  as  their  own  territory  is  con- 
cerned. The  limitations  upon  the  exercise  of  this  power,  where  inter- 
ests in  the  exclusive  charge  of  the  general  government  are  concerned^ 
speedily  reach  a  point  where,  as  was  very  forcibly  said  by  Mr.  Justice 
Grier  in  Pierce  v.  New  Hampshire,  "  the  powers  which  relate  to 
merely  municipal  regulations  or  what  may  more  properly  be  called 
internal  police,  are  not  surrendered  by  the  States  or  restrained  by  the 
Constitution  of  the  United  States,  and  that  consequently,  in  relation  to 
these,  the  authority  of  the  State  is  complete,  unqualified  and  conclusive. 
As  subjects  of  legislation  they  are,  from  their  very  nature,  of  primary 
importance;  they  lie  at  the  foundation  of  social  existence.  The 
exigencies  of  the  social  compact  require  that  such  laws  be  executed 
before  and  above  all  others.  There  is  no  conflict  of  power  or  of  legis- 
lation as  between  the  States  and  the  United  States.  Each  is  acting 
within  its  sphere  and  for  the  public  good." 

These  powers  resident  in  the  States  have  descended  by  express  enact- 
ments to  municipal  governments,  and  to  separate  departments  thereof, 
as  to  the  health  department  of  the  city  of  Kew  York,  and  the  highest 
court  of  the  State  has  said  that  an  ordin^rnce  enacted  by  the  board  of 
health,  to  prevent  the  bringing  into  the  city  and  the  sale  of  adulterated 
milk,  which  is  additional*  to  and  embraces  an  offense  not  provided  for 

»5  How.  ft82;  127  U.  S.  678;  125  U.  S.  4«;  97  U.  8.  501;  Com.  t.  W^te,  11 
Allen,  264;  Com.  y.  Holt,  146  Mass.  88;  see  id.  159,  512;  State  ▼.  Campbell,  64  N.  H. 
402;  State  ▼.  Smith,  14  R.  I.  100;  People  v.  West,  106  N.  Y.  298;  see,  also,  Leisy  ▼. 
Hardin,  opinion  of  Mr.  Justice  Gray,  185  U.  S.  100. 

•Polinsky  v.  People,  78  N.  Y.  65;  Ck)m.  v.  Cutter,  156  Mass.  52;  Com.  v.  AbiahamB, 
166  Mass.  57;  Alliance  v.  Joyce,  49  Ohio,  7;  City  of  Vincennes  ▼.  Citiaena'  Co.,  188 
Ind.  114;  see,  also,  95  Mich.  169,  551;  62  Conn.  112. 
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in  the  State  laws,  is  valid,  and  within  the  scope  of  sanitary  legislation. 
Nor  are  the  powers  of  municipal  governments  limited  to  the  exact 
terms  of  express  laws.  A  certain  inherent  power  of  protection  mast 
Btill  remain.  It  is  within  the  ordinary  powers  of  a  city  government^ 
says  the  court  in  Mr.  Justice  Field's  opinion  in  Barbier  v.  Connolly 
and  SooD  Hing  v.  Crowley,^  to  make  and  enforce  an  ordinance  such  aa 
that  of  the  city  of  San  Francisco,  regulating  laundries  and  wash-houses 
within  certain  territorial  limits.  If  within  the  sphere  of  its  operation 
it  affects  alike  all  persons  similarly  situated,  it  is  not  within  the  consti- 
tatioual  objection.  It  is  no  objection  to  a  municipal  ordinance  pro- 
hibiting one  kind  of  business  within  certain  hours  that  it  permits  other 
and  different  kinds  of  business  to  be  done  within  those  hours.'"  It  is 
not  even  discriminating  legislation  in  any  invidious  sense  if  branches  of 
the  same  business  from  which  danger  is  apprehended  are  prohibited 
daring  certain  hours  of  the  night,  and  other  branches,  involving  no  such 
dangers,  are  permitted.  The  same  authority  which  directs  the  cessation 
of  labor,  must  necessarily  prescribe  the  limits  within  which  it  shall  be  en- 
forced, as  it  does  the  limits  in  a  city  where  wooden  baildings  cannot  be 
constructed." 

In  like  manner  a  statute  of  Alabama,  declaring  it  unlawful  within 
certain  counties  to  transport  or  move  after  sunset,  and  before  sunrise 
of  the  succeeding  day,  any  cotton  seed,  but  permitting  the  owner  or 
purchaser  to  remove  it  from  the  field  to  a  place  of  storage,  was  held,  by 
the  courts  of  that  State,  constitutional,  and  the  decision'  is  cited  with 
approval  by  the  U.  S.  Supreme  Court.  It  was  held  to  be  *'  a  mere 
police  regulation  to  regulate  traffic  in  the  staple  agricultural  prodact  of 
the  State-so  as  to  prevent  a  prevalent  evil,  which,  in  the  opinion  of  the 
law-making  power,  might  do  much  to  demoralize  agricultural  labor, 
and  destroy  the  legitimate  profits  of  agricultural  pursuits  to  the  public 
detriment,  at  least  within  the  specific  territory." 
""AH  rights  have  been  held  subject  to  the  police  power  of  a  State,  and 
if  the  public  safety  or  public  morals  require  the  discontinuance^  of  any 

»  118  U.  8.  R.  708;  Barbier  v.  Connonj,  118  U.  S.  27,  83;  PoweU  v.  Penn, 
VtJ  U.  S.  078;  Minn.  &  St.  Loais  R.  R.  y.  Beckwith,  129  U.  S.  26. 

*  Soon  Hing  y.  Crowley,  118  U.  S.  708. 

'  Davis  Y.  State,  68  Ala.  58;  Bndd  y.  The  People,  etc.,  148  U.  S.  517;  see  Statute 
of  New  York  State  prohibiting  OYery  person  in  charge  of  anj  veeael  *' to  transport 
into  the  dty  of  New  York  any  Indiaa  meal  upon  the  deck  of  the  Yessel;"  1  R.  S. 
Sm,pLl,  tit.  2,  %  28. 

*  Beer  Company  y.  Manachnsetts,  97  U.  S.  25;  Mngler  y.  Kansas,  128  U.  S.  628; 
Powell  Y.  PeoiisjlY»iiia»128  U.  S.  628;  People  y.  Badd,  117  N.  Y.  1. 
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maDufactare  or  traffic,  the  legislature  may  provide  for  its  discontina- 
ancc,  notwithstanding  individuals  or  corporations  may,  thereby,  suffer 
inconvenience.  The  State  cannot  divest  itself  of  the  power  to  provide 
for  the  lives,  health,  morals  and  public  interests  of  the  citizens.  So 
also  all  property  is  held*  subject  to  the  general  police  power  of  the 
State,  to  regulate  or  control  its  use  to  secure  the  general  safety  and 
the  public  welfare. 

In  whatever  adIBSinistration,  the  more  general  or  local,  whenever 
public  regulation  becomes  necessary  of  any  matter,  business,  use,  em- 
ployment, traffic  or  thing,'  because  a  public  interest  is  affected,  or  a 
common  charge  or  burden  created  or  a  duty  is  imposed,  and  the  private 
chai^acter  or  relations  are  so  lost  or  modified  as  no  longer  to  be  juris 
privati  only,  but  pro  utUitaie  communiy  of  common  and  general  con- 
cern, then  a  permanent  and  fixed  rule  is  established,  which  may,  how- 
ever, be  from  time  to  time  changed  in  the  same  manner  as  it  was 
formed. 

Many  of  these  laws  may  be  classed  together,  and  of  some  it  may  be 
said,  they  have  been  so  long  recognized  as  a  part  of  the  law  of  the 
land,  that  they  hardly  requii*e  enumeration.  In  England  and  in  this 
country,  ferries,  common  carriers,  hackmen,  brokers,  wharfingers,  mib 
lers,  innkeepers,  auctioneers,  even  chimney  sweeps  have  been  under 
such  recognized  control,  that  precedents  are  at  hand  for  every  question 
of  their  conduct  or  reciprocal  rights  with  the  public  administration} 
which  may  arise.  In  this  class,  to  which  constantly  are  being  added 
other  subjects,  as  for  instance  the  relations  of  telephone  and  electric- 
light  companies  and  elevators,  the  law  or  rule  commands,  restrains, 

>  Bertholf  v.  O'Reilly,  74  N.  Y.  509;  People  v.  B.  &  A.  R.  R.  Co.,  70  N.  T.  569; 
People  V.  West,  106  N.  Y.  293;  People  v.  King.  110  N.  Y.  418;  People  ads. 
Budd.  U.  S.  Supreme  Court,  opinion  of  Blatcbford,  J.,  148  U.  S.  517. 

«  8  W.  and  M.,  chap.  12,  §  24;  8  Stat,  at  L.  Great  Britain,  481;  N.  J.  Navigation 
Co.  V.  Merchants'  Bank,  0  How.  882;  Mobile  v.  Yuille,  8  Ala.  (N.  8.)  140;  Bolt  v. 
Steunet,  8  T.  R.  606;  Allnott  v.  Inglis,  12  East,  527;  People  v.  B.  &  A.  R.  R.,  70 
N.  V.  569;  People  v.  King,  110  N.  Y.  418;  Buffalo  E.  S.  R.  R.  v.  Buffalo  8.  R.  R. 
Co..  HI  N.  Y.  132;  Munn  v.  Illinois,  94  U.  8.  118;  Powell  v.  Pennsylvania,  127  U.  8. 
678;  People  v.  Budd,  117  N.  Y.  1;  148  U.  8.  517;  Spring  Valley  Water- Works  v. 
Scbottler,  110  U.  8.  347,  854;  Railway  v.  R.  R.,  30  Ohio  St.  604;  State  v.  Gas  Com- 
pany, 34  Ohio  St.  572;  Ruggles  v.  People,  91  111.  250;  Nash  v.  Page,  80  Ky.  539; 
Sawyer  v.  Davis,  136  Mass.  289;  Brechbill  v.  Randall,  102  Ind.  628;  Webster  Tele- 
phone case,  17  Neb.  126;  Hackett  v.  State,  105  Ind.  250;  Delaware,  etc.,  R.  R.  Co. 
V.  Central  Stock  Yard  Co.,  45  N.  J.  Eq.  50;  Davis  v.  State,  08  Ala.  58;  Beer  Com- 
pany V.  Massachusetts,  97  U.  8.  25;  Mugler  v.  Kansas,  123  U.  8.  628;  Eidd  v.  Pear- 
son,  128  U.  S.  1;  Nashville,  C.  &  St.  L.  R.  R.  v.  State  of  Alabama,  128  U.  S.  96. 
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forbids,  permits,  or  panishes,*  and  thus  fixes  the  obligation,  and  to  it 
the  title  of  mandatory  or  restraining  laws,  may  be  given.  Under 
such  title  may  be  classed  most  of  the  prohibitory  legislation  of  the 
States,  labor  and  factory  laws,  game  laws,'  the  inspection  and  license 
laws  which  still  remain  on  the  statute  books,  port  and  wharf  daes,  and 
restrictions  upon  prices,  weights,  commissions  and  dues,  when  these  do 
Dot  more  immediately  fall  under  some  other  administrative  form  such 
as  iu  the  ordinary  commercial  regulations,  or  those  designed  principally 
to  prevent  frand,  or  in  trade-marks. 


18  Tirtos  est  imperare,  vetare,  permittere  panire,  Modestinas,  7  D.  1,  8;  de 
legibos. 

'  The  game  laws  spoken  of  are  the  American  game  laws,  not  the  English  special 
and  proprietarj  laws.  Daring  the  colonial  period,  a  great  manj  articles  were  re- 
qaired  to  be  inspected,  and  stamped  or  passed,  generally  for  exportation.  Many  of 
these  inspection  laws  have  remained  on  the  statute  books  of  the  different  States 
until  a  late  period  and  have  been  cited  in  notes  to  cases,  aae,  g,:  Oibbons  v.  Ogden, 
9  Wheat.  1:  Tamer  v.  Maryland,  107  IT.  S.  note  pp.  51,  52,  53,  54.  They  embraced  in 
New  Hampshire,  casks  of  flaxseed.  1785.  See  Perpetaal  Laws  of  New  Hamp- 
shire, 1789,  p.  188,  193.  Dimensions  of  shingles,  staves  and  hoops  and  in  other 
settlemeota  and  in  the  State,  size  of  casks,  inspections  of  beef,  pork,  fish  and 
tobacco,  liqaor,  floor,  pot  or  pearl  ash«B,  bricks,  charcoal  baskets,  alewives,  kegs  for 
batter  and  lard,  herring  casks,  turpentine  barrels,  tobacco  hogsheads,  packing  of  pot 
and  pearl  ashes,  floor,  pork,  beef  and  to  prevent  exportation  of  unmerchantable 
floor  or  oDBOond  salted  provisions,  etc.  References  may  be  had  to  R.  S.  Delaware, 
Virginia  PabUc  Sutntes,  Rhode  Island  R.  S.,  Maine  R.  S.,  1871;  General  Statutes, 
Bfassachosetts,  1860;  Connecticut,  1875;  Vermont,  1880;  N.  J.  Revision,  1877;  Georgia 
Code,  1867;  Louisiana  Digest  S.  vol.  11,  1870;  Statutes  of  Wisconsin,  Michigan, 
1871;  North  and  South  Carolina;  Statutes  of  Tennessee,  1871;  Florida  Digest,  1881; 
Miasiaaippi  Rev.  Code,  1880,  §  949;  Ohio  R.  S.  1880,  vol.  1,  §§  301,  4300,  4327,  4293, 
4291.  4285,  4281;  Maryland,  1787,  1792,  chap.  65;  1797,  chap.  7,  180,  chap.  102,  §  2 
and  note;  1811,  chap.  69;  1821,  chap.  77;  1  Md.  Code,  art.  96,  §  20;  Pennsylvania, 
Brightly's  Digest,  1873,  pp.  157,  158,  188,  189,  525,  708.  711. 

Under  U.  S.  R.  S.,  g  4472,  no  loose  hay,  cotton  or  hemp,  no  camphene,  explosive 
flaida  or  oils  or  like  dangerous  articles  or  acids  or  chemicals,  can  be  carried  in  passen- 
ger steamers,  except  on  the  guards  or  in  such  safe  place  as  may  be  prescribed  by  in- 
Cfpectors. 

In  New  York  State  there  were  a  multitude  of  such  laws  and  carefully  preserved  in 
the  revision  of  the  statutes  down  to  1813.  In  the  city  of  New  York  leaf  tobacco 
was  to  be  inspected,  so  also  the  tare  in  firkins  and  the  packing  and  sale  of  pressed 
bay  were  regulated,  but  these  inspections  were  abolished  in  1843,  chap.  202,  and  by 
the  Coostitation  of  1846,  art.  V,  g  8,  except  so  far  as  necessary  '*  for  the  purpose  of 
protectiiig  the  pablic  health  or  interests  of  the  State  in  its  property,  revenue,  tolls 
or  parchases,  or  of  supplying  the  people  with  correct  standards  of  weights  and 
measares."  The  sixes  of  barrels  for  different  purposes  are  still  regulated,  1  R.  S. 
MS,  5l8w    Kaiked  bottles  and  barrels  are  protected.  Penal  Code,  §  371;  Laws  1864, 

2 


18  Police  Powers. 

A  State  law  disqualifying  all  persons  afflicted  with  color  blindness 
from  serving  on  railroad  lines  within  the  State  in  certain  capacities^ 
fixing  a  penalty,  requiring  a  re-examination  every  five  years  and  that 
the  fees  be  paid  by  the  railroad  companieSy  ^'  is  not  directed  against 
commerce,  and  only  affects  it  incidentally,  and  is  of  obligatory  force 
upon  citizens  within  its  territorial  jurisdiction,  whether  on  land  or 
water."* 

Numberless  laws  have  been  enacted  governing  railroads  and  their 
operations  in  many  details,  and  in  many  of  the  States  the  public  re- 
quirements are  embodied  in  a  general  law.  Special  acts  are  adopted 
relating  to  rates  of  fare ;  the  kind  of  service ;  the  use  of  stoves  in  cars; 
and  certain  forms  of  signals ;  the  maintenance  of  stations  at  certain 
points ;  even  for  the  posting  of  the  time  of  trains  at  different  stations. 
Uew  obligations  resting  upon  electric  power  and  light,  use  and  distri* 
bution  are  in  a  similar  category. 

Power  over  railroads  is  asserted  from  two  sources :  Public  policy 
and  the  conditions  of  their  franchises  made  a  part  of  their  charters. 
The  United  States  has  also  under  the  first  head  recently  enacted  the 
car-coupling  law,  providing  for  the  necessary  adoption  of  an  uniform 
coupling,  which  will  act  automatically," and  avoid  the  dangers  of  work- 
men having  to  go  between  cars,  to  fasten  and  unfasten  the  couplings. 
The  companies  have  until  1895  to  perfect  such  a  device. 

Labor,  holiday,  factory  and  education  laws  in  some  form,  the  so- 
called  anti-truck  laws  to  govern  employment  contracts  as  to  the  terms 
of  payment,  and  the  form  and  times  in  which  payments  for  labor  are 
to  be  made,  fall  under  divisions  of  this  subject. 

Another  subdivision  will  relate  to  measures  appropriate  and  needful 
for  the  protection  of  the  public  morals,  public  health  and  public  safety, 
in  restraining  the  manufacture,  use  and  sale  of  intoxicating  liquors,  or 
such  products  as  oleomargarine,  which  are  not  per  ae  noxious  or  nn- 

chap.  276;  Laws  1886,  chap.  417,  and  milk  cans.  Laws  1865,  chap.  295;  Laws  1887» 
chap.  401;  see,  also,  Fish  and  Game  Laws,  and  Tinkham  v.  Tapscot,  17  N.  T.  141;  see 
Millet  V.  People,  117  111.  294;  Frorer  v.  People,  111.  Sup.  Ct.,  March  26,  1892,  141 
IH.  171. 

1  Nashville,  C.  &  St.  L.  R.  R.  v.  State  of  Alabama,  128  U.  S.  96;  Sherlock  v.  AU. 
ing,  93  U.  S.  104;  Smith  v.  Alabama,  124  U.  S.  465 ;  Dow  v.  Beidelman,  125  U.  S. 
880;  U.  S.  Gar.Coapling  Law.  March,  1898;  Law  of  Indiana,  of  March  9,  1889,  re- 
qairing  time  of  trains  to  be  posted  at  stations;  State  v.  Ind.  k  I.  S.  R.  R.«  82  N.  E. 
R.  817. 
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healthful.*  Prohibitory  laws  have  been  sustained  when  not  in  conflict 
with  the  constitutional  powers  of  Congress  regulating  commerce.  And 
again  it  is  because  of  their  necessary  subjection  to  State  police  control 
for  the  public  welfare  that  Congress  in  the  act  of  August  8,  1890, 
divested  intoxicating  liquors  transported  into  a  State  or  Territory,  from 
immunity  through  the  interstate  commerce  laws,  and  restored  the  rule 
which  formerly  governed  them.  Novel  procedure  in  some  of  the 
States  has  enforced  the  surrender  to  the  local  administration  of  the  con- 
trol of  liquor  trafiic. 

Other  heads  to  be  treated  are :  Quarantine  and  health  laws,  includ- 
ing inspection  and  disinfection  regulations,  and  sanitary  ordinances 
Living  the  force  of  law  in  local  districts. 

Food  adulterations,  which  present  also  features  of  fraud,  besides 
those  of  the  sanitary  conditions  and  effect ;  laws  for  the  protection  of 
purity  in  water;  laws  preventive  of  dangers  from  inflammable  oils  and 
explosive  substances.  Vital  statistics,  in  connection  with  the  health 
administration,  both  in  State  and  local  jurisdictions,  including  reports 
of  diseases,  and  regulations  for  transit  and  interment  of  dead  bodies. 

Offensive  trades  and  nuisances,  and  the  disposition  of  offal  form  a 
topic  by  themselves,  and  embrace  many  considerations,  including  those 
of  the  proceedings  and  remedies  applicable. 

Connected  with  the  subject  of  remedies  available  in  nuisance  cases 
is  also  that  of  the  accountability  and  responsibility  for  the  exercise  and 
use  of  police  powers  wherever  vested  or  bestowed.  Property  rights 
and  those  of  the  use  of  real  property  for  buildings,  particularly  in  cities 
and  crowded  settlements,  are  subject  to  variations,  dependent  on  locality, 
within  fire  limits  or  bordering  upon  streets,  an  alley  or  a  boulevard,  and 
are  in  a  measure  controlled  so  that  the  safety  and  welfare  of  the  pub- 
lic may  be  guarded.  Building  laws  are  framed  with  reference  to  the 
strength  and  height  of  walls  and  safety  from  fire  in  construction,  and 
the  preservation  of  healthful  conditions  in  height,  ventilation,  plumbing 
and  the  appurtenances. 

Tenement  and  lodging-houses  are  classed  by  themselves,  and  there 
has  grown  up  about  them  a  body  of  law  and  ordinances  which  seem 

1  Mngler  ▼.  Kansts,  128  U.  8.  628;  Beer  Co.  v.  Massachusetts,  97  U.  S.  25;  Powell 
▼.  PennsjlTania,  127  U.  S.  678;  Wilkerson  y.  Rahrer,  140  U.  S.  545;  Com.  v. 
Hantley,  IM  Bfaas.  236;  Q^ulemejer  y.  Iowa,  18  Wall.  129;  Eidd  ▼.  Pearson,  128 
U.  S.  1;  Bertholf  ▼.  OHeUly,  74  N.  T.  510. 
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to  segregate  them  and  their  people  apart  from  the  house  life  of  other 
citizens.  Withal. there  is  to  be  considered  the  limitation  of  police 
powers  in  a  variety  of  ways,  wlien  in  conflict  with  the  superior  author- 
ity of  the  general  government,  or  constitutional  rights  and  obligations 
which  are  not  inferior  to  the  necessity  which  has  caused  them  to  be 
asserted.  They  also  have  a  limiting  effect  upon  other  rights  and  powers 
as  for  example  we  have  seen  in  respect  to  property  rights  wliich  may 
be  subjected  to  building  and  fire  laws,  or  again,  on  occasion,  they  may 
bar  the  way  of  commerce  or  immigration  or  trade. 

Public  policy  is  constantly  manifested  on  subjects  within  the  effect 
of  these  laws.  Its  obligations  are  to  be  considered  in  matter  of  con- 
tracts, and  also  in  relation  to  labor,  and  to  combinations  and  strikes. 
Licenses  may  be  imposed,  taxes  laid,  and,  both  directly  and  indirectly, 
occupations  regulated.  Moreover  there  has  been  a  great  advance 
particularly  in  our  country  in  national  police  legislation  on  special  sub- 
jects including  the  immigration  laws,  those  relating  to  the  Rinderpest 
and  the  Bureau  of  Animal  Industry  and  embracing  the  regulation  of 
the  importation  of  aliens  under  contract  to  perform  labor,  the  Chinese 
exclusion  acts,  and  the  national  quarantine  act  of  1893. 

Becent  State  legislation  has  not  been  behind  in  the  demands  made 
through  State  legislatures  for  new  interference  with  private  and  cor- 
porate rights  and  obligations,  occupations,  and  the  use  of  real  property 
under  the  name  of  greater  protection  of  public  interests.  Such  laws 
as  the  stock-killing  acts,  the  South  Carolina  liquor  law,  the  agency  act 
in  New  York  State,  some  limitations  upon  rights  of  voters  in  several 
of  the  States,  and  the  watershed  law  in  the  State  of  New  York,  occa- 
sion litigation,  invoke  a  new  inquiry  into  the  relations  of  subjects  to 
modern  governments,  and  lead  finally  to  an  elucidation  of  legal  princi- 
ples in  the  decisions  of  the  courts,  which  are  of  immediate  concern  to 
every  well-wisher  to  the  institutions  of  his  country,  though  he  be  af- 
fected only  remotely  by  the  operation  of  any  of  these  laws.  It  is  to 
guard  a  safe  progress  in  meeting  new  needs  of  civilization  in  community 
life,  neither  halting  nor  hurrying  recklessly,  that  we  have  provided 
written  constitutions,  andthese,  conservatively  construed,  as  heretofore, 
afford  us  criteria  to  be  depended  upon  in  the  matter  of  police  laws. 
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The  qnestion  of  general  or  local  administration  as  to  the  exercise  of 
police  powers  does  not  depend  upon  territorial  limits,  nor  upon  the 
subject-matter.  There  may  be  an  undoubted  Held  for  national  action, 
and  yet  within  it,  local  rights  of  self-protection  remain.  The  phrasfe 
of  concurrent  jurisdiction  has  been  discredited  by  the  courts,  but  the 
same  learned  judge,  who  has  so  clearly  stated  the  proposition,  that 
where  the  United  States  government  has  provided  a  system  as  of  quar- 
antine under  its  power  to  regulate  commerce,  this  must  be  exclusive, 
at  least  so  far  as  other  laws  are  inconsistent  with  it,  has  also  saidi  that 
the  State  laws  on  this  subject  are  valid,  both  because  the  act  of  1879 
and  the  Revised  Statutes,  title  LYIII,  clearly  recognize  the  quarantine 
lawd  of  the  State,  and  because  such  laws  belong  to  a  class,  with  what- 
ever intent  they  may  be  passed,  ^*  admitted  to  bo  valid  until  displaced 
or  contravened  by  some  legislation  of  Congress."  He  adds,  '^  the 
practice  which  should  control  a  quarantine  station  on  the  Mississippi 
river  is  widely  different  from  that  best  for  the  harbor  of  New  York." 
A  clearer  statement  is  found  in  Judge  Bradley's  opinion  in  Orutcher 
V.  The  State  of  Kentucky,"  as  follows :  "  It  is  also  within  the  undoubted 
province  of  the  State  legislature  to  make  regulations  with  regard  to 
speed  of  railroad  trains  in  the  neighborhood  of  cities  and  towns  ;  with 
regard  to  the  precautions  to  be  taken  in  the  approach  of  such  trains,  to 
bridges,  tunnels,  deep  cuts,  and  sharp  curves,  and  generally  with.regard 
to  all  operations  in  which  the  lives  and  health  of  people  may  be  endan- 
gered, even  though  such  regulations  affect  to  some  extent  the  operations 
of  Stato  commerce.    Such  regulations  are   eminently  local  in  their 

'  Morgan  v.  LouisUna,  118  U.  S.  464;  see  opinioa  of  MarshaU,  C.  J.,  9  Wheat,  at  p. 
205.  aad  opioion  of  Mr.  Jastice  Catron,  5  How.  at  p.  606. 

*  Cnitcher  ▼.  State  of  Eentacky,  141  U.  S.  47;  and  see  Bowman  y.  Chicago 
k  X.  W.  B.  B.,  125  U.  S.  507. 
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character,  and,  in  the  absence  of  congressional  regulations  over  the 
same  subject,  are  free  from  all  constitutional  objections  and  unques- 
tionably valid." 

Chief  Justice  Marshall  in  Gibbons  v.  Ogden,*  in  giving  judgment 
described  the  valid  State  laws,  and  added :  '^  Inspection  laws,  quarantine 
laws,  health  laws  of  every  description  as  well  as  those  for  regulating 
the  internal  commerce,  and  those  in  respect  to  turnpike  roads  are  com- 
ponent parts  of  this  mass.  No  direct  general  power  over  these  subjects 
has  been  granted  to  Congress,  and,  consequently,  they  remain  subject  to 
State  legislation.  If  the  legislative  power  of  the  Union  can  reach 
them  it  must  be  for  national  purposes.  It  must  be  where  the  power 
is  expressly  given  for  a  special  purpose  or  is  clearly  incidental  to  some 
power  which  is  expressly  given." 

The  Supreme  Court  in  Sherlock  v.  Ailing,"  held  "  that  in  conferring 
upon  Congress  the  regulation  of  commerce,  it  was  never  intended  to 
cut  the  State  off  from  legislating  on  all  subjects  relating  to  the 
health,  life  and  safety  of  their  citizens,  though  the  legislation  might 
indirectly  affect  the  commerce  of  the  country."  This  does  not  con- 
clude the  question,  for  no  State  is  compelled  to  admit  dangerous  articles 
or  persons.  If  really  in  such  condition  they  are  not  legitimate  subjects 
of  commerce'  as  regulated  by  the  lex  Mercatoria.  "  Paupers,  vagabonds 
and  fugitives  never  have  been  subjects  of  rightful  national  intercourse" 
and  they  may  be  excluded  is  the  opinion  of  Mr.  Justice  Wayne  in  the 
Passenger  cases.*  "In  short  it  cannot  be  doubted,"  says  the  U.  S. 
Supreme  Court  in  Wilkerson  v.  Ralirer  "*  that  the  power  to  make  the 
ordinary  regulations  of  police  remains  with  the  individual  States  and 
cannot  be  asumed  by  the  national  government.  In  so  far  this  is  a  return 
to  the  doctrine  of  Pierce  v.  New  Hampshire,  that  in  respect  to  State  or 
municipal  regulations  for  the  protection  of  a  particular  locality  **  they 
cannot  be  suspended  or  restrained  by  those  of  secondary  importance  on 
the  ground  of  prerogative  or  supremacy."  If  the  jurisdiction  be  not 
concurrent,  as  it  is  in  criminal  matters  in  all  places  within  State  limits 
ceded  to  the  United  States  for  government  use,  yet  it  is  coterminous, 
and  the  local  administration  can  protect  its  own  territory  by  powers 

»  9  Wheat.  203,  204;  cited  Leisy  v.  Hardin,  135  U.  S.  100. 

« 93  U.  S.  99. 

»  Leisy  v.  Hardin,  135  U.  S.  100. 

«7  How.  426. 

•140  U.  S.  545. 
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not  snrrendered  to  and  exclasive  in  the  general  government.^  There 
is  no  conflict.  The  one  supplements  the  other.  The  instances  are 
many.  Bags  may  be  brought  in  from  an  infected  port  and  passed  or 
refused  by  the  castom  authorities.  In  neither  case  can  they  be  landed 
on  a  dock  in  the  city  of  New  York  without  a  permit  from  the  board 
of  health.  If  in  such  a  condition  as  tends  to  spread  disease,  they  are 
not  merchantable/  are  not  legitimate  subjects  of  trade  and  commerce, 
and  the  self-protecting  power  of  each  State,  therefore,  may  be  rightfully 
exerted  against  their  introduction.  On  the  other  hand,  dangers  occur 
from  interstate  commerce  or  from  subjects  in  neighboring  States  spread- 
ing pestilence,  it  may  be,  beyond  local  control,  where  the  national 
pjwer  will  alone  be  adequate  for  protection ;  yet  this  also  must  stop 
when  it  reaches  the  streets,  docks,  houses,  hospitals  of  a  city,  and  the 
local  administration  prevails  in  purely  local  affairs.  The  distinction 
has  been  accurately  drawn,  that  in  so  far  as  the  subject-matter  requires 
an  uniform  system  as  between  the  States  or  in  foreign  commerce' 
*^  the  power  of  controlling  it  is  vested  in  Congress  and  cannot  be  en- 
croached upon  by  the  States ;  but  where,  in  relation  to  the  subject-mat- 
ter, different  rules  may  be  suitable  for  different  localities,  the  State  may 
exercise  powers  which  may  be  said  to  partake  of  the  nature  of  the 
powers  granted  to  the  general  government,  but  strictly  are  not  such, 
but  are  local  powers." 

The  State  of  Alabama  affords  an  illustration  in  point,  requiring,  by 
State  law,  that  all  locomotive  engineers  on  the  railroads  in  that  State 
should  be  examined  and  licensed.  This  and  another  law  forbidding 
persons  afflicted  with  color  blindness  to  serve  on  railroads  in  the  State 
were  sustained  by  the  Supreme  Court,*  which,  however,  holds  further 
that  the  power  of  Congress  to  regulate  commerce  ^^  might  with  equal 

» United  Sut©8  v.  Cruikshank,  92  U.  S.  542;  Collector  v.  Day,  11  Wall.  118;  Coe 
T.  Errol.  116  U.  S.  517;  Dobbin  v.  Comre.  of  Erie  Co.,  16  Pet.  447;  Osbom  v.  U.  S. 
Bank,  9  Wheat.  897;  McCallocli  v.  Maryland,  4  Wheat.  818,  429.  480;  Gibbons  v. 
Ogden.  9  Wheat.  199.  210;  U.  S.  Treasury  Circular,  November,  1884,  December.  1884, 
August,  1892,  prohibited  the  entry  of  rags;  see  Lockwood  v.  Bartlett,  130  N.  Y.  840. 

•Leisyv.  Hardin,  135  U.  S.  100. 

» Wilkerson  v.  Rahrer,  140  U.  8.  541;  Lelsy  v.  Hardin,  185  U.  S.  100.  In  July, 
1892.  the  Secretary  of  the  Treasury  of  the  United  States,  as  a  precautionary  measure 
against  cholera,  directed  the  collector  of  customs  along  the  Atlantic  coast  to  prohibit 
the  landing  of  immigrants  from  France. 

« Smith  V.  Alabama,  124  U.  S.  465;  Nashville,  Chattanooga  &  St.  Louis  R.  R.  ▼. 
9Ute,  128  U.  S.  96. 


34  Police  Powbbs. 

anthority  be  exercised  in  prescribing  the  qualifications  of  locomotive 
engineers  employed  by  railroad  companies  engaged  in  the  transporta- 
tion of  passengers  and  goods  amoDg  the  States,  and  in  that  case  would 
supersede  any  conflicting  provisions  on  the  same  subject,  made  by  local 
authority."  The  same  rule  was  held  as  to  marine  torts.*  It  would, 
therefore,  seem  that  on  many  subjects  there  is  room  for  both  the 
general  and  local  administration.  Something  of  peculiar,  special,  local 
and  exclusive  interest  may  occur. 

A  sudden  outbreak  of  danger  in  a  village,  as  at  Johnstown,  in  the 
State  of  Pennsylvania,  in  a  valley  at  the  base  of  a  great  water  supply, 
blocked  by  dams,  and  exposed  to  inundation ;  or  the  case  of  a  moun- 
tain village  near  or  remote  from  a  system  of  drainage,  and  stricken  with 
virulent  typhoid  fever,  must  be  met,  and  the  local  authority  has  at  once 
its  duty  to  perform  without  waiting  for  even  State  action.  An 
example  was  recently  before  the  people  of  New  York,  when  tuber- 
culosis  was  discovered  in  herds  of  cows  in  a  neighboring  county 
furnishing  milk  both  to  creameries,  whose  products  were  widely  dis- 
tributed, and  also  to  the  daily  consumption  of  the  Metropolis.  There 
the  local  authorities  of  the  town,  of  the  county,  of  New  York,  and  the 
health  officers  of  the  State,  probably  also  the  department  of  agricul- 
ture of  the  national  government,  all  had  dnties  imposed  by  snch  an 
occasion,  and  all  without  necessary  clashing  of  powers  or  interest. 
Certainly  the  milk  could  be  excluded  from  New  York  city,  and  prose- 
cution might  have  followed  injury  if  evidence  was  supplied  of  the 
sale  of  unwholesome  food. 

These  national  powers  have  been  exercised  by  Congress,  in  respect 
to  the  exportation  of  diseased  cattle,  and  for  the  extirpation  of  pleuro- 
pneumonia,  and  other  contagious  diseases,  among  domestic  cattle,  by 
the  acts  of  May  29,  1884,  August  30,  1890,  and  the  act  of  March  3, 

>  Sherlock  v.  AUlng,  93  U.  S.  99 ;  see  Patterson  v.  Kentucky,  97  U.  S.  601, 
where  the  conviction  of  the  plaintiff  in  error  was  affirmed,  the  offense  being  the  sale, 
within  the  State,  of  oil  for  illuminating  purposes,  for  which  letters-patent  of  United 
States  had  been  granted,  but  it  did  not  conform  to  the  provisions  of  the  law  of  Ken- 
tucky,  approved  Feb.  31,  1874,  and  had  been  branded  by  a  State  officer  as  unsafe  for 
iUuminating  purposes.  **  Exigencies  arise  which  no  law  has  anticipated,  and  which 
cannot  await  the  action  of  the  legislature.  Property  may  be  destroyed  to  make 
bulwarks  against  floods,  and  houses  may  be  razed  to  prevent  the  spreading  of  fire, 
because  for  the  public  good."  MUls  Em.  Dom.,  §  4 ;  Parham  v.  Justices,  9  Ga.  549 ; 
Hale  ▼.  Lawrence,  28  N.  J.  L.  605  ;  Saltpeter  case,  13  Coke,  13 ;  Mouse's  case,  id. 
62;  and  see  8  Mete.  463;  13  Minn.  38;  18  Wend.  126;  17  Wend.  385;  89  Iowa,  575, 
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1891/  iDclnding  the  inspection  of  cattle,  sheep  or  swine  and  the  car- 
casses or  food  products  thereof,  *'  and  providing  for  the  co-operation  of 
the  local  aathorities  as  follows,  "  whenever  the  plans  and  methods  of 
the  Commissioner  of  Agriculture  be  accepted  by  any  State  or  Territory 
in  which  pleuro-pneumonia  or  other  contagious  diseases  are  declared  to 
exist,  or  such  State  or  Territory  shall  have  adopted  plans  and  methods 
for  the  suppression  of  said  disease,  and  such  plans  and  methods  shall  bo 
accepted  by  the  Commissioner  of  Agriculture,  etc.,  etc.,  then  the  inves- 
tigations, quarantine  measures  and  expenditures  authorized  by  the  act 
may  be  realized,  so  far  as  necessary,  in  such  Territory,  to  prevent  the 
spread  of  the  diseases.  Railroads  and  vessels  within  the  United  States 
are  forbidden  by  the  laws  to  receive  for  transportation  any  live-stock 
affected  with  any  disease,  from  one  State  or  Territory  to  another,  and 
the  several  United  States  district-attorneys  are  required  to  prosecute 
violations  of  this  act.  Under  the  act  of  August  30,  1890,  for  the 
inspection  of  meat  for  exportation,'  proliibiting  the  importation  of 
adulterated  articles  of  food  or  drink,  and  authorizing  the  President  to 
make  proclamation  in  certain  cases  for  other  purposes,  elaborate  pro- 
visions for  inspection  of  food,  liquors  and  "  neat  cattle,  sheep  and  other 
ruminants  and  swine,"  are  made.  Certain  ports  for  importation  and 
quarantine  are  to  be  designated  by  the  Secretary  of  Agriculture,  and 
the  Secretary  of  the  Treasury,  and  importations  of  animals  through 
other  ports  prohibited,  and  importation  may  be  suspended,  when  in 
the  opinion  of  the  President  this  is  necessary,  and  he  shall  issue  such 
proclamation. 

Wherever  there  is  exclusive  control  c*:  a  subject  there  is,  of  course,  in 
the  same  authority,  a  corresponding  duty  and  obligation.  Thus 
in  the  acts  of  Congress  of  August  2  and  3,  1882,  to  regulate  the 
carriage  of  passengers,  and  to  regulate  immigration,  even  the  cubic  air 
spaces  are  determined,  milk  is  commanded  to  be  furnished  to  mothers 
with  children,  and  surgeons  are  to  be  furnished.  Convicts,  junatics, 
idiots  and  persons  unable  to  take  care  of  themselves  witliout  becoming 
a  public  chan^,  shall  not  be  permitted  to  land.  Convicts,  except  for 
political  offenses,  shall  be  returned  to  the  nations  to  which  they  belong. 
And  the  Secretary  of  the  Treasury  is  directed  to  prepare  rules  for  the 

1 33  Stmt.  L.  81 ;  see,  also,  acts  Feb.  9,  1889,  chap.  132,  g§  520-9  ;  March  2,  chap. 
373.  1889;  8app.  R.  8.  679. 
'26  Stat.  L.  414. 
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protection  of  the  immigrant  who  needs  it,  and  for  the  return  of  those 
not  permitted  to  land.  A  duty  of  fifty  cents*  for  each  and  every  pas- 
senger not  a  citizen  of  the  United  States  is  ^o  be  levied,  and  to  con- 
stitute the  immigrant  fund.  The  Secretary  of  the  Treasury  may  use 
the  aid  of  any  State  organization  for  carrying  into  effect  the  objects  of 
the  law,  by  distributing  the  fund  in  accordance  with  the  purpose  for 
which  it  was  raised,  not  exceeding  in  any  port  the  sum  received  from 
it.  In  fact,  this  fund  was  administered  for  years  by  the  State  Com- 
missioners of  Emigration.  The  immigrant  once  landed,  had  then  to 
face  the  local  healtli  laws  so  far  as  these  were  exclusively  and  reason- 
ably for  protection  ;  but  even  before  this,  as  we  have  seen,  under  this 
act  of  Congress,  the  national  and  State  administrations  worked  to- 
gether. So  far  is  the  tendency  exhibited,  in  the  spirit  of  our  Anglo- 
Saxon  jurisprudence,  to  make  the  local  administration  supreme  in 
purely  local  matters,  that  in  most  States'  by  general  law,  the  duties 
are  imposed  upon  local  authorities  of  action  by  sanitary  and  police 
regulations  for  the  public  health  and  safety. 

Under  the  Public  Health  Act  of  England  of  1875,  38  and  39  Vict., 
chap.  55,  as  also  under  the  Town  Police  Clauses  Acts,  10  and  11  Vict, 
chap.  80,  '^  Model  by-laws  for  the  use  of  sanitary  authorities  "  were 
printed  and  distributed  and  common  lodging-houses,  public  baths,  mar- 
kets, new  streets  and  buildings,  hackney  carriages,  cleansing  of  foot- 
ways and  pavements,  removal  of  house  refuse,  cleansing  of  earth 
closets,  privies,  ashpits  and  cesspools,  markets,  slaughter-houses,  and  in 
the  same  manner  by  like  legislation,  food  and  the  water  supply  were  to 

'  Head  Money  cases,  112  U.  S.  589,  594.  By  a  late  law  vessels  from  Canadian 
or  Mexican  ports  are  freed  from  this  duty,  until  the  act  is  made  applicable  to  pas- 
sengers entering  the  United  States  by  land  carriage. 

« In  England  under  Public  Health  Act  of  1848  *'The  General  Board  of  Health" 
was  appointed,  and  reconstructed  in  1854  and  1858,  and  many  local  acts  were  passed 
for  the  same  purpose.  These  wer^  many  of  them  consolidated  in  the  law  of  1875, 
see  divisidh  of  England  into  districts — urban  and  rural  sanitary  districts — under  Pab- 
lic  Health  Act  of  1872.  The  Local  (Government  Act  of  1848  was  to  be  construed  with 
the  Public  Health  Act  of  same  y^r.  New  York  State  Laws,  chap.  324,  1850;  chap. 
790,  1867;  chap.  291,  1870,  §§  3,  8;  chap.  322,  1880,  and  amendments;  Law  of 
Mississippi  approved  March  4,  1880;  Massachusetts  Health  Laws,  1849,  1869,  1875. 
In  State  Board  of  Health  Report  No.  7,  1876,  see  chapter  on  Pollution  of  Rivers^ 
Drainage  and  Health  of  Towns,  Michigan  State  Board  of  Health  Reports,  1873,  *eq. 
In  5th  Report,  1877,  p.  21,  see  circular  to  city  governments  and  village  authorities 
throughout  the  State  relative  to  boards  of  health  under  law  of  that  year,  also  annual 
reports  of  State  Boards  of  Health  of  California  since  1870;  Loaisiana,  1870;  Minne- 
sota, 1872,  New  York  State,  1880. 
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be  r^alated.  In  like  manner  in  New  York  State  provision  has  been 
made  by  State  law  compelling  the  institution  of  local  and  village 
boards  of  health^  outside  of  the  great  cities,  whose  charters  vest  in 
and  enjoin  upon  them,  special  duties  and  powers  upon  this  subject. 
Model  by-laws  were  framed  and  distributed  bj  the  State  Board  of 
Health,*  and  the  State  authorities  have  compelled  the  organization  of 
local  boards  of  health.  The  sovereign  and  exclusive  local  adminis- 
tration, especially  in  health  matters,  is  to  be  observed  in  the  cliarter  of 
New  York  city.  A  great  city,  a  port  of  entry,  and  a  metropolis,  has 
a  life  by  itself,  and  though  its  gates  in  one  sense  are  national,  yet 
more  j>articularly,  they  lead  within  limits,  which  are  not  to  be 
encroached  upon  by  any  other  authority,  and  which  are  jealously  pre- 
served. The  requirements  of  London,  Paris,  New  York,  Philadelphia, 
Boston,  Richmond,  Mobile  and  New  Orleans  for  protection  and  safety 
and  even  for  harbor  improvements  and  port  dues,  are  peculiar  to  them- 
selves, as  the  Supreme  Court  held,  the  proper  rules  for  quarantine  on 
the  Mississippi  must  vary  from  those  of  New  York.' 

The  constitutional  amendments  "  were  not  designed,"  says  the 
conrt  in  Barbier  v.  Connelly,*  "  to  interfere  with  the  powers  of  the 
State,  sometimes  termed  police  powers,  to  prescribe  regulations  to  pro- 
mote the  health,  peace,  morals,  education  and  good  order  of  the  people 
and  to  legislate  so  as  to  increase  the  industries  of  the  State,  develop 
its  resources  and  add  to  its  wealth  and  prosperity.  From  the  very 
necessities  of  society,  legislation  of  a  special  character,  having  these 

'  N.  Y.  SUt.  chap.  512,  1880;  chap.  322. 1880,  §  1;  chap.  324,  1850;  chap.  291, 1870, 
§§  3,  8;  chap.  281.  1878;  chap.  438.  1860;  chap.  737.  1873;  chap.  415,  1876;  chap. 
888,  1869;  SUte  Board  of  Health  Manual  of  Laws,  1880;  chap.  410,  1882;  chap.  308, 
1882;  chap.  270,  1885;  chap.  809,  1888;  chap.  543,  1888. 

*  Reports  N.  Y.  State  Board  of  Health,  1880,  1881,  1885;  see  especially  chap. 
270,  1885;  Ooald  v.  City  of  Rochester,  105  N.  Y.  46:  chap.  335,  1873;  chap. 
410.  1882. 

'  118  U.  S.at  p.  464;  seethe  wise  remark  of  Mr.  Justice  Catron  in  the  License  cases, 
5  How.  606:  **  So  minute  and  complicated  are  the  wants  of  commerce  when  it 
reaches  its  port  of  destination  that  even  the  State  legislatures  have  been  incapable 
of  providing  suitable  means  for  its  regulation  between  ship  and  shore,  and.  therefore, 
charters  granted  by  the  State  legislatures  have  conferred  the  power  on  city  corpora- 
tions. Owing  to  situation  and  climate,  every  port  and  place  where  commerce  enters 
a  State  must  have  peculiarity  in  its  regulations;  and  these  it  would  be  exceedingly 
difficult  for  Congress  to  make;  nor  could  it  depute  the  power  to  corporations,  as  the 
Slates  do.*' 

*113U.  8.  at  pp.  81-82. 
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objects  in  view,  must  often  be  had  in  certain  districts/  such  as  for 
draining  marshes  and  irrigating  arid  plains.  No  national  authority 
can  properly  fix  the  fire  limits  for  wooden  buildings  in  any  city,  and 
to  declare  that  a  local  enactment  is  forbidden  by  the  government,  is  a 
duty  of  extreme  delicacy,  for  apart  from  the  necessity  of  avoiding  con- 
flicts between  co-ordinate  branches  of  the  government,  it  is  often 
difficult  to  determine  whether  such  enactments  are  within  the  powers 
granted  or  possessed  by  the  legislature. 

"  Special  burdens  are  often  necessary  for  general  benefits,  for  supply- 
ing water,  preventing  fires,  lighting  districts,  cleaning  streets,  opening 
parks,  and  many  other  objects.  Regulations  for  these  purposes  press 
with  more  or  less  weight  upon  one  class  than  upon  another,  but  they 
are  designed  not  to  impose  unequal  or  unnecessary  restrictions  upon 
any  one,  but  to  promote  with  as  little  individual  inconvenience  as 
possible  the  general  good.  Though  in  many  respects  necessarily 
special  in  their  character,  they  do  not  furnish  just  ground  for  com* 
plaint,  if  they  operate  alike  upon  all  persons  and  property  under  the 
same  circumstances  and  conditions.  Class  legislation  discriminating 
against  some  and  favoring  others  is  prohibited,  but  legislation  which, 
in  carrying  out  a  public  purpose,  is  limited  in  its  appUcation,  if  within 
the  sphere  of  its  operation  it  affects  alike  all  persons  similarly  situated, 
is  not  within  the  amendment." 

In  England,  it  is  to  be  remembered,  the  limitations  are  not  the  same 
as  in  this  country  by  common  law  and  precedent,  the  lex  non  scripta 
often  prevailing.  Furthermore,  while  the  same  necessity  does  not 
there  exist,  for  continually  now  expansions,  or  expressions  of  the  doc- 
trine, partly  because  there,  these  questions  do  not  arise  of  interstate 
commerce,  now  appearing  with  new  importance  in  the  development  of 
our  country  and  civilization  ;  and  partly1)ecause  the  questions  involved 
are  to  be  approached  in  that  country  from  the  opposite  side  to  our  own. 

»  Powell  V.  Pennsylvania,  127  U.  S.  678;  see  Cal.  Constitution,  art.  XIX,  Chinese. 
Hostile  and  discriminating  legislation  by  a  State  against  persons  of  any  class  is  for- 
bidden by  the  fourteenth  amendment  to  the  U.  S.  Constitution.  A  city  ordinance 
affecting  with  special  severity  Chinese  prisoners  is  unconstitutional  and  void.  The 
right  to  reside  in  a  foreign  country  implies  the  right  to  labor  there  for  a  living.  A 
State  has  no  power  to  interfere  with  the  operation  of  a  treaty  of  the  United  States, 
or  deny  privileges  guaranteed  by  it  to  Chinese  residents,  nor  can  it  prevent  Chinese 
from  working  on  streets  and  public  works.  Only  the  government  of  the  United  States 
can  determine  what  aliens  and  upon  what  conditions  they  may  land.  Baker  ▼.  City 
of  Portland;  Ho  Ah  Kow  v.  Nunan,  8  Pac.  C.  L.  J.  472,  413;  Chapman  v.  Toy  Long, 
4  Sawy.  p.  28;  Tick  Wo  v.  Hopkins,  118  U.  S.  856. 
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Tliere  almost  every  trade,  every  pursuit,  all  property  has  been  subject 
to  claims,  dues,  tenures,  charges  and  restrictions,  and  they  have  been 
more  and  more  freed  by  the  advance  of  liberalism.  Here  in  this 
country,  more  of  centralization,  and  of  strong  government,  has  been  a 
comparatively  new  necessity,  reached  through  the  natural  growth  of 
liberty,  conformable,  it  is  true,  to  law,  but  having  to  recognize  new 
obligations,  as  communities  became  more  numerous  in  the  same  areas, 
and  more  dense.  The  obligations  remaining  from  the  feudal  system 
in  England,  those  from  guilds  of  trade,  the  privileges  of  the  crown,  of 
the  nobility,  of  great  corporations,  and  the  church  and  parish  system, 
the  licenses  to  publishers,  and  theatres,  the  almost  infinite  number  of 
customs  become  law,  in  every  trade  and  pursuit,  the  real-estate  law, 
upon  all  of  which  encroachments  for  freedom  of  the  people  have  been 
constantly  made  in  England,  we  disposed  of  with  rapid  and  vigorous 
strokes,  and  we  began  with  our  Federal  Constitution  and  our  State 
Constitutions  and  new  institutions,  among  them  most  important,  our 
township  system  with  its  consequences  of  local  self-government,  of 
which  England  has  only  lately  acquired  adequate  vision.  Hence  it  is 
that  we  might  almost  say  police  powers  have  rather  diminished  in 
England,  and  increased  in  America. 

The  result,  however,  in  each  country  is  about  the  same,  for  it  will  be 
found  tlie  traditions  of  the  common  law  and  our  new  jurisprudence 
embody  the  same  principles ;  the  occupations  of  the  people  are  not  dis- 
similar, and  to  both,  the  courts  are  the  interpreters  of  the  laws,  which 
can  only  prevail  if  they  do  not  invade*  "the  rights  of  life,  liberty  or 
property,  or  other  rights  secured  by  the  supreme  law  of  the  land." 
*'  In  England,"  says  the  opinion  of  the  Supreme  Court,  by  Mr.  Justice 
Field,  in  Missouri  P.  R.  R.  v.  Humes,'  "  the  requirement  of  due  pro- 
cess of  law,  in  cases  where  life,  liberty  and  property  were  affected,  was 
originally  designed  to  secure  the  subject  against  the  arbitrary  action  of 
the  Crown,  and  to  place  him  under  the  protection  of  the  law.  The 
words  were  held  to  be  the  equivalent  of  *  law  of  the  land.'  And  a 
similar  purpose  must  be  ascribed  to  them  when  applied  to  a  legislative 
body  in  this  country,  that  is,  that  they  are  intended,  in  addition  to 
other  guarantees  of  private  rights,  to  give  increased  security  against 
the  arbitrary  deprivation  of  life  or  liberty,  and  the  arbitrary  spoliation 
of  property.     But  from  the  number  of  instances  in  which  these  words 

1  Powell  ▼.  Pennsjlvania,  127  U.  S.  678. 
*  115  U.  &  at  p.  519. 
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are  invoked  to  set  aside  the  legislation  of  States,  there  is  abundant  evi- 
dence, as  observed  by  Mr.  Justice  Miller,  in  the  ease*  referred  to,  that 
there  exist  some  strange  misconceptions  of  the  scope  of  this  provision. 
It  seems,  as  he  states,  to  be  looked  upon  as  a  means  of  bringing  to  the  test 
of  the  decision  of  this  court,  the  abstract  opinions  of  every  iinsuecess 
ful  litigant  in  a  State  court,  of  the  justice  of  the  decision  again&t  him, 
and  of  the  merits  on  wliich  such  a  decision  may  be  founded."  And  the 
court  adds :  "This  court  is  not  a  harbor  where  refuge  can  be  found  from 
every  act  of  ill-advised  and  oppressive  State  legislation."  This  opinion 
of  Mr.  Justice  Miller  states  further :  "  It  is  not  a  little  remarkable,  that 
while  this  provision  has  been  in  the  Constitution  of  the  United  States, 
as  a  restraint  upon  the  Federal  government  for  nearly  a  century,  and 
while,  during  all  that  time,  the  manner  in  which  the  powers  of  that 
government  have  been  exercised,  has  been  watched  with  jealousy,  and 
subjected  to  the  most  rigid  criticism  in  all  its  branches,  this  special 
limitation  upon  its  power  has  rarely  been  invoked  in  the  judicial  forum, 
or  the  more  enlarged  theatre  of  public  discussion.  But  while  it  has 
been  a  part  of  the  Constitution  as  a  restraint  upon  the  power  of  the 
States  only  a  few  years,  the  docket  of  this  court  is  crowded  with  cases 
in  which  we  are  asked  to  hold  that  State  conrts  and  State  legislatures 
have  deprived  their  own  citizens  of  life,  liberty  or  property  without 
due  process  of  law.  There  is  wisdom,  we  think,  in  ascertaining  the 
intent  and  application  of  such  an  important  phrase  in  the  Federal 
Constitution,  by  the  gradual  process  of  judicial  inclusion  and  exclusion 
as  the  case  presented  for  decision  shall  require,  with  the  reasoning  upon 
which  such  decision  may  be  founded." 

The  powers  not  delegated  to  the  United  States  are  original  powers 
in  the  State  inherent  in  sovereignty,'  and  hence  may  be  delegated  as 
frequently  to  municipalities.  They  extend,  as  we  have  seen,  over  the 
internal  commerce  and  trade  of  the  State,  the  improvement  in  rivers, 
harbors,  roads  and  bridges,  the  protection  of  lives,  limbs,  health,  com 
fort,  morals  and  quiet  of  all  persons  and  the  protection  of  all  property 
in  the  State;  the  introduction  of  articles  and  persons  not  rightful 
subjects  of  commerce  or  international  intercourse,  and  dangerous  to 
the  local  community,  the  introduction  and  preservation  of  game,  the 
sale  of  dangerous  and  noxious  fluids,  liquors,  oils  and  sobfitanoes,  to 
prevent  monopolies  and  forestalling  and  regulate  matters  and  bosiness 

»  Davidson  v.  New  Orleans,  96  U.  S.  at  p.  104. 
*  Constitation,  art.  X;  9  Wheat.  205. 
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in  which  there  is  a  public  interest  and  cbarg^e,  and  which  require  gov- 
emoient  interference  ;  *  inspection  laws,  license  laws  within  State 
limitations,  quarantine  and  health  laws,  the  regulations  of  rights  of 
citizens  and  of  property,  the  prevention  of  frauds,  in  line  all  that  the 
law  of  overruling  necessity  shall  require  for  the  protection  and  welfare 
of  the  people.    •  • 

The  ditficulty,  says  the  court,  in  a  recent  case,*  of  drawing  a  clear 
line  of  distinction  between  articles  which,  from  their  nature,  the  legis- 
lature of  a  State  may  exclude  as  injurious  to  health  or  morals,  and 
those  which  must  be  deemed  proper  objects  of  commerce,  is  obvious. 
Nor  is  it  easy  to  define  with  exactness  what  subjects  should  be  con- 
sidered so  far  local  that  statutes  in  respect  to  them  may  properly  be 
passed  by  a  State,  though  incidentally  affecting  commerce  among  the 
several  States  until  Congress  provides  otherwise.  It  belongs  to  the  legis- 
lative branch  of  the  government  to  determine  primarily  what  measures 
are  appropriate  and  needful  for  the  protection  of  the  public  morals,  the 
public  health  or  the  public  safety.  It  does  not  at  all  follow  that  every 
statute  enacted  for  the  promotion  of  these  ends  is  to  be  accepted  as  a 
legitimate  exertion  of  the  police  powers  of  the  State.  There  are,  of 
necessity,  limits  beyond  which  legislation  cannot  rightfully'  go.  The 
presumption  that  a  statute  was  enacted  in  good  faith  for  the  purpose 
expressed  in  its  title,  cannot  control  the  final  determination  of  the 
question.  There  may  be  no  purpose  upon  the  part  of  a  legislature  to 
violate  the  Constitution,  and  yet  a  statute  under  the  form  of  law  may, 
by  its  necessary  operation,  be  destructive  of  rights  granted  or  secured 
by  the  Constitution.  In  such  cases  the  courts  must  sustain  the  supreme 
law  of  the  land  by  declaring  the  statute  unconstitutional  and  void.* 

»  M'Culloch  V.  Maryland.  4  W.  429;  Osborn  v.  U.  S.  Bank,  9  W.  896;  United 
BUtes  ▼.  Crniksliank,  92  U.  8.  542;  Presser  v.  Illinois,  110  U.  S.  252;  Van  Hosen  v. 
Kanonwe,  18  Mich.  808;  Anderson  v.  Boker,  23  Md.  531;  Slaughter-house  cases,  16 
Wall.  <I8;  Bartmejer  ▼.  Iowa,  18  Wall.  188;  Vanderbilt  v.  Adams,  7  Cow.  348; 
Ptt»pl0  ▼.  Jenkins,  1  Hill,  469;  Toledo  v.  Deaoon,  68  111.  91;  Passenger  cases,  7  How. 
;  Moore  ▼.  Illinoia,  14  How.  18;  State  ▼.  Randolph,  1  Mo.  App.  15;  Phelps  v. 
,  60  N.  Y.  10;  U.  8.  v.  De  Witt,  0  Wall.  41;  Holmes  v.  Jennison,  16  Pet.  617; 
▼.  niinois.  94  U.  8.  147;  People  v.  Budd.  117  N.  Y.  1;  143  U.  S.517;  New  York 
▼.  MIId,  11  Pet.  181;  Morgan  ▼.  Louisiana.  118  U.  S.  455. 

<  Oommonwealth  ▼.  Huntley,  156  Mass.  236;  Commonwealth  v.  Schollenburger,  27 

All.  R.  80;  Commonwealth  ▼.  Zelt,  188Penn.  St.  615;  MiUerv.  Ammon,  145  U.  S.  421. 

*  Magler  r.  Kansas,  128  U.  S.  628;  Sinking  Fund  cases,  99  U.  S.  718;  People  v. 

OUlson,  109  N.  Y.  889;  Railway  Co.  ▼.  SUte,  49  Ohio  189-  Civil  Rights  cases.  109 

r.  8. 8. 

«  State  of  IfinnetoU  t.  Barber,  186  U.  8.  818. 
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There  is  no  common  law  of  the  United  States  in  the  sense  of  a  nat- 
ural customary  law,  distinct  from  tlie  common  law  of  England  as 
adopted  by  the  several  States,  each  for  itself  applied  as  its  local  law, 
and  subject  to  such  alteration  as  may  be  provided  by  its  own  statutes.' 
A  determination  in  a  given  case  of  what  that  law  is  may  be  different 
in  a  court  of  the  United  States,  from  that  which  prevails  in  the  judi- 
cial tribunals  of  a  State.'  In  cases  also  arising  under  the  lex  Merca- 
toriay  by  reason  of  its  international  character,  the  Supreme  Court  has 
been  less  influenced  by  the  decisions  of  State  courts.  One  exception, 
however,  occurs.  The  interpretation*  of  the  Constitution  of  the  United 
States  is  necessarily  influenced  by  the  fact  that  its  provisions  are  framed 
in  the  language  of  the  English  common  law  and  are  to  be  read  in  the 
light  of  its  history.  The  laws  and  decisions  of  the  States  may  some- 
what vary.  In  them,  however,  are  the  chief  repositories  of  police 
powers. 

"  Laws  setting  aside  Sunday  as  a  day  of  rest,"  says  Mr.  Justice  Field 
in  Soon  Hing  v.  Crowley,*  "are  upheld  not  from  any  right  of  the 
government  to  legislate  for  the  promotion  of  religious  ob8er^'ances• 
but  from  its  right  to  protect  all  persons  from  the  physical  and  moral 
debasement  which  comes  from  uninterrupted  labor.  Such  laws 
have  always  been  deemed  beneficent  and  merciful  laws,  especially  to 
the  poor  and  dependent,  to  the  laborers  in  our  factories  and  work- 
shops,  and  in  the  heated  rooms  of  our  cities,  and  their  validity  has 
been  sustained  by  the  highest  courts  of  the  State." 

If  the  public  safety  or  the  public  morals  require  the  discontinuance 
of  any  manufacture  or  traffic,  the  legislature  may  provide  for  its 
discontinuance*  notwithstanding  persons  may  suffer  inconvenience. 
The  question  as  to  the  constitutional  power  of  the  State  to  prohibit 
the  manufacture  and  sale  of  intoxicating  liquors  is  no  longer  an  open 
one."  A  prohibition  simply  upon  the  use  of  property  for  purposes 
that  are  declared  by  valid  legislation  to  be  injurious  to  the  health, 
morals  or  safety  of  the  community,  cannot  in  any  sense  be  deemed  a 
taking  or   appropriation   of  property  for  the   public   benefit.      The 

>  Wheaton  v.  Peters,  8  Pet.  591 

«  N.  Y.  Cent.  R.  R.  v.  Lockwood,  17  WaH.  357. 

»  Smith  V.  Alabama,  124  U.  S.  465. 

M13  U.  S.  710. 

*  Beer  Company  v.  Massachusetts,  97  U.  S.  25;  Coates  v.  Major,  Aid.  and  Com.  of 
N.  Y.,  7  Cow.  585. 

•  Foster  v.  Kansas,  112  U.  S.  206. 
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State  has  the  power  to  declare  any  place  maintained  for  the  illegal 
manufacture  and  sale  of  intoxicating  liquors  a  public  nuisance,'  order 
it  to  be  abated,  and  at  the  same  time  provide  for  the  indictment  and 
trial  of  the  offenders.  Proceedings  in  equity  are  not  inconsistent 
with  due  process  of  law.  A  jury  trial  is  not  required  in  saits  of 
^nitj  brought  to  abate  a  public  nuisance.  In  like  manner  an  Iowa 
law,  authorizing  the  abatement,  as  a  nuisance,  of  a  distillery  was 
upheld.*  A  recent  decision  of  the  Alabama  Supreme  Court  holds, 
that  a  statute  providing  that  any  banker  who  discounts  any  note 
at  a  higher  rate  of  interest  than  eight  per  cent,  is  guilty  of  a  misde- 
meanor, and  that  the  buying  an  acceptance,  and  reserving  and  retain- 
ing the  interest  until  maturity  is  a  discount,  and  that  no  rights  can 
spring  from,  or  be  rested  upon,  an  act,  in  the  performance  of  which,  a 
criminal  penalty  is  incurred,  and  that  all  contracts  made  in  violation  of 
1  penal  statute  are  void;  that  this  statute  is  not  class  legislation,* 
but  a  valid  exercise  of  the  police  power,  and  no  recovery  can  be  had  on 
such  paper  so  illegally  discounted.  The  Supreme  Court  of  Massachu- 
setts in  May,  1892,  sustained  the  State  statute,  chapter  58  of  1891, 
prohibiting  the  manufacture  or  sale,  or  offering  or  exposing  for  sale,  any 
article  in  the  imitation  of  yellow  butter,*  as  a  valid  police  regulation ; 
and  the  opinion  therein  cites  many  instances  of  laws  upheld,  relating  to 
the  sale  of  milk,  vinegar,  adulterations  and  food,  the  sale  of  jew- 
elry, feathers  and  other  articles  by  peddlers,  the  sale  of  oleomarga- 
rine in  imitation  of  butter,  the  seizure  and  destruction  of  lottery 
tickets :  and  acts  to  prevent  frauds  are  sufficient  examples  of  such  legis- 
lation. To  this  list  we  may  add  laws  fixing  hours  of  labor,  laws  for 
the  protection  of  females  and  children,  the  prevention  of  cruelty  to 
children  and  to  animals,  laws  fixing  rates  for  telephones  and  elevators, 

>  Magler  v.  Kanns,  128  U.  S.  628;  Alliance  v.  Jo^ce,  49  Ohio,  7. 

*  Kidd  T.  Pearson.  128  U.  8.  1. 

*  Toangblood  ▼.  Birmingham Tmst  and  Savings  Co.,  96  Ala.  R.  521;  Pennington  v. 
Townaend.  7  Wend.  276. 

*  Commonwealth  ▼.  Hontlej,  166  Mass.  286;  see  decisions  N.  Y.  Sup.  Ct.,  Sp. 
Term.  New  York  city,  Jnly  21, 1882,  by  Andrews,  J.,  in  People  v.  Ewer,  that  the  law 
in  qaeistion  is  a  proper  exercise  of  police  power,  the  legislature  having  declared  it 
VIS  inimical  to  the  morals  of  the  State  to  allow  children  under  fourteen  years  of  age 
to  dance  on  the  stage.  The  courts  cannot  go  behind  the  discretion  exercised  by  the 
legislatare.  Matter  of  Stevens,  64  N.  Y.  St.  R.  669;  People  v.  Grant,  64  N.  Y.  St.  R. 
M;  Van  Walters  r.  Board,  182  Ind.  667;  People  v.  Cannon,  64  N.  Y.  St.  R.  481; 
StrUto  T.  State.  49  Ohio,  117;  Com.  t.  Crowell,  166  Mass.  216. 
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and  regulating  gas  and  electric-light  companies,  and  governing  the 
liquor  traffic  within  the  State,  laws  regulating  tenement-iiouees, 
lodgings  and  hotels,  general  health  laws,  and  tliose  relating  to  vital  sta- 
tistics, the  general  food,  drugs,  inflammable  oils  and  water-supply  laws, 
and  yet  the  enumeration  would  not  be  complete. 

In  the  State  of  New  York  a  law  was  passed  in  1890*  prohibiting 
the  use  of  cigars,  cigarettes  and  tobacco  by  any  children  apparently 
under  sixteen  years  of  age  in  any  public  street,  place  or  resort,  and 
declaring  a  violation  of  the  act  a  misdemeanor  punishable  by  a  fine  of 
not  less  than  two  or  more  than  ten  dollars.  In  the  Factory  ActSi 
wherein  for  the  same  reasons  given  by  the  Supreme  Court  in 
Soon  Hing'  v.  Crowley,  and  as  elsewhere  stated,  from  motives  of 
humanity,  statutes  have  been  passed  for  regulating  hours  of  labor,  pre- 
serving the  health  and  promoting  the  education  of  young  persons  em- 
ployed in  mills  and  factories,  two  administrations  will  often  be  found 
to  work  together,  each  in  its  own  sphere.  The  State  regulates  the 
hours  of  work,  the  age  at  which  children  may  be  employed  and  their 
care,  their  meal  times  and  holidays,  and  also  in  certain  trades  and 
shops  particular  provisions  are  made  for  cleanliness  and  ventilation, 
and  for  inspections.  Then  the  local  administration  regulates  further  the 
building,  the  rooms  and  the  necessary  health  appliances  and  conveni- 
ences. 

The  Factory  Acts  Extension  Acts  of  England,  1864  and  1867,  ex- 
tended these  provisions'  to  certain  trades  regarded  as  those  usually  un- 
wholesome. The  Home  Secretary  of  England  has  certain  powers  to 
modify  some  of  the  provisions  in  trades  whose  customs  and  exigencies 
demand  some  difference  of  treatment.  The  Factory  and  Workshop  Acts 
of  1870,  1871,  1874,  and  similar  acts  later,  carry  out  the  same  princi- 
ples. In  New  York  and  other  States  the  Factory  Acts*  cover  the  same 

1  N.  Y.  Stat.  1890,  chap.  417.  R.  I.  Stat,  and  Colorado  Stat.  1892,  are  similar, 
and  it  is  said  that  twenty-four  of  the  States  have  such  enactments.  See  Ann.  Ad- 
dress Am.  Bar  Ass.  1892,  J.  F.  Dillon.  Alb.  L.  J.,  vol.  46,  p.  229. 

«  113  U.  S.  703. 

'  See  Factory  Acts  and  Workshop  Regulation  Act,  42  George  III,  chap.  73;  and  3 
and  4  Will.,  chap.  1,  chap.  103;  7  and  8  Vict.,  chap.  15;  10  Vict.,  chap.  29;  13  and 
14  Vict.,  chap.  37;  16  and  17  Vict.,  chap.  102;  19  and  20  Vict.,  chap.  38:  28  and  24 
Vict.,  chap.  78;  27  Vict.,  chap.  38;   28  Vict.,  chap.  98;  24  and  25  Vict.,  chap.  117. 

*  N.  Y.  Stat.  1886,  chap.  409;  1887,  chap.  462;  1889,  chap.  560;  1890,  chap.  896: 
N.  y.  City  Sanitary  Code,  g§  20-23 ;  N.  Y.  City  Fire  Department  Regulations,  Fire- 
Escapes,  etc. ;  N.  Y.   Building  Laws,  N.  Y.  City  Cons.  Act  of  1882,  as  amended, 
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grouDd,  and  provisions  of  law  require,  in  all  stores  and  factories,  gaards 
for  hoistways  and  well-holes ;  hand-rails  are  required  on  stairs,  fire- 
CBcapes,  gaards  for  shafting  and  belts;  wash-rooms  and  closets  and 
dressing-rooms  are  provided  for,  as  may  be  found  necessary  by  the  fac- 
tory inspectors.  The  New  York  City  Sanitary  Code,  and  the  Fire  and 
Building  Regulations  again  require  provisions  for  health,  ventilation^ 
and  safety. 

Local  administration  has  to  take  up  these  subjects  and  enforce  ita 
necessary  regulations  in  the  early  history  of  every  city.  In  London  a 
r^ulation  was  passed  in  1229  that  markets  should  only  be  kept  in 
places  appointed  for  them,  and  that  "  no  person  should  buy  wares 
in  Southwark  that  were  to  be  bought  in  the  city."  In  1290  the  exha- 
lations from  the  Fleet  overcame  the  incense  burned  at  the  altars  of 
neighboring  churches.  In  1306  the  citizens  of  London  petitioned 
Edward  I,  the  king,  to  prohibit  the  use  of  sea  coal,  so  as  to  avoid  the 
fmoke,  and  the  king  caused  a  law  to  be  passed,  making  the  use  of  sea 
coal  in  London  a  capital  offense.  In  spite  of  all  such  precautions,  how- 
ever, Evelyn,  in  1661,  complains  that  gardens  will  no  longer  bear  fruit 
because  of  the  smoke.'  In  1307  the  Thames  was  clogged  with  the 
accumulations  of  iilth  and  impassable  to  the  city  for  ships.  In  1328 
the  sole  right  to  establish  markets  within  seven  miles  of  the  city  of 
London  was  granted  by  charter  9  Edward  III,  to  the  corporation 
of  London,  and  in  1332  the  mayor  made  a  decree  regulating  the 
markets,  and  in  1345  the  sale  of  poultry  in  lanes  and  hostels  was  for- 
bidden. In  1429  slaughter-houses  were  licensed  by  the  justices,  and  in 
1874  the  Slaoghter-Houses  Act  was  passed,  but  cattle  continued  to  be 
killed  in  great  numbers  in  underground  cellars.' 

The  removal  of  offal  had  given  a  bad  name  to  Eed  Rose  lane,  by 
East  Cheap  Market,  called  Pudding  lane,  because  the  butchers  used  it 
for  refuse  until  transferred  to  their  dung-boats.  By  Richard  III,  a 
law  was  passed  that  no  flesh  should  be  killed  in  London,  but  only  at 
Knightsbridge,  or  at  such  like  distance  from  the  city.  But  although 
London  was  a  borough  by  prescription,  and  hedged  in  and  defended  by 
many  charters,  privileges,  rights  and  powers,  even  to  laying  duties  on 
the  entry  of  some  articles,  so  that  it  was  said  to  defy  reform,  yet  royal 

Mpedally  ebap.  XI;  see,  also,  chap.  720,  1887,  an  act  to  provide  fire-escapes  in  liotels, 
wh/nebj  ooUs  of  rope  were  required  to  be  placed  with  suitable  iron  hooks  to  sustain 
a  weight  of  four  hundred  pounds  in  every  room;  Rose  v.  King,  49  Ohio,  313. 

■  John  ETelyn,  Fmnifnginm.  1061;  Knights  London,  vol.  I,  pp.  228,  2d2. 

*  Eaej.  Brit.  s.  t.  London;  Knights  London,  vol.  II,  pp.  150,  152,  326. 
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and  parliameotary  commiseionB  early  made  cntraDce,  and  undertook 
metropolitan  work  within  the  limits  of  the  corporation.  Thus  bj  a 
commission  of  sewers,  appointed  bj  act  of  Henry  III  in  1531,  and  re- 
newed in  1548  by  Edward  YI,  and  extended  in  its  application  by 
James  I  in  1607,  the  Fleet  was  bridged  and  sewered  in  1637,  and  this 
great  sewer,  draining  foar  hundred  acres,  served  with  little  change  until 
widened  in  1841.  Until  1848  the  discharge  of  house  drainage  into  the 
main  drainage  was  forbidden,  and  the  construction  of  cess-pools  was 
enforced. 

Under  the  Metropolitan  Act  of  1848  a  more  satisfactory  system  was 
adopted,  but  in  1855  was  passed  the  Metropolitan  Local  Management 
Act,  providing  for  the  creation  of  the  Metropolitan  Board  of  Works, 
in  which  latter  body,  with  the  thirty-nine  vestries  or  district  boards,  is 
located  much  of  the  practical  administration  of  that  metropolis.  In 
the  province  of  this  board  come  the  formation  of  new  streets,  the 
organization  and  maintenance  of  parks,  commons  and  the  fire  brigade, 
while  various  corporations,  such  as  the  water-works  companies,  exer. 
cise  authority  in  special  matters  over  the  whole  area,  or  in  separate 
localities  in  the  metropolis.  The  Court  of  the  Common  Council  has 
independent  functions,  and  power  to  enact  regulations  for  the  city 
government.^  It  is  evident  that,  except  historically,  little  assistance  is 
to  be  found  in  such  a  conglomeration  of  systems  for  our  discussion,  but 
it  is  of  advantage  to  see  of  how  ancient  growth  many  of  our  modem 
municipal  regulations  are,  far  more  arbitrary  and  inflexible  then  than 
now;  and  furthermore  this  expedient  of  the  creation  of  a  metropolitan 
district  of  the  State,  to  include  a  city,  and  govern  the  public  interests  over 
its  head,  if  need  be,  is  of  no  recent  origin.  The  Commission  of  Sewers 
of  1531,  and  the  Metropolitan  Local  Management  Act  of  1885,  formed 
legislation  not  dissimilar  to  that  which  has  prevailed  in  the  city  of 
"Washington  or  in  the  laws  enacted  in  New  York  State'  to  create  metro- 
politan districts  in  New  York,  and  Kings,  Richmond  and  Westchester 
counties.  Justice  Davis,  in  his  dissenting  opinion  in  the  Pinckney  cases, 
says :  ^'  Conceding  that  a  metropolitan  fire  district  is  created  by  the 
act  composed  of  the  cities  of  New  York  and  Brooklyn,  it  cannot  be 

>  Ency.  Brit.  s.  ▼.  London;  Knights  London,  vol.  I,  pp.  281,  282,  284,  287:  Stow. 
61,  p.  24  ;  Blackstone  Comm.  Ill,  74. 

>  See  Laws  of  N.  Y.  State  1857,  chap.  569;  1865,  chaps.  149,  759;  1866,  chap.  74; 
People  V.  Met.  PoUce  Board,  19  N.  Y.  188 ;  People  v.  Met.  Police  Board,  26  N.  Y. 
816 :  People  v.  Pinckney,  32  N.  Y.  877  ;  People  v.  Wood,  15  N.  Y.  582 ;  Met.  Boaid 
of  Health  v.  Heister,  87  N.  Y.  661. 
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doubted,  bat  that  the  otBcers  created  under  it  are  limited  in  their  author- 
ity and  functions  to  the  city  of  New  York." 

Several  of  our  cities  have  presented,  in  greater  or  less  degree, 
the  difficulties  found  in  London  from  the  rigid,  unbending  nature 
of  privileges  and  immunities  under  charters  older  than  the  States. 
They  have,  however,  generally  in  one  form  or  another  been 
overcome.  In  the  city  of  New  York  commissions  form  de- 
partments of  the  city  government,  yet  with  separate  and  in- 
dependent functions  for  tlie  public  protection  and  using  powers 
granted  by  laws  of  the  State.*  The  sanitary  ordinances  of  the  Sani. 
tary  Code,  adopted  and  published  by  the  Board  of  Health,  have 
the  force  of  laws  in  that  city,  while  the  provisions  of  the  State  laws 
and  the  regulations  adopted  in  obedience  thereto  by  the  Building  and 
Fire  Departments  have  like  force  and  eflEect.  Acting  in  unison  with 
the  co-ordinate  departments,  the  oflBcers  of  the  Public  Works  and  the 
Aqueduct  control  the  water  mains  and  sewers,  and  the  regulation  of 
plumbing  and  drainage  is  in  the  city  officers.  Tenement-houses  and 
local  trades  and  pursuits,  nuisances  of  all  kinds,  local  traffic,  the  use  of 
fitreets,  street  lighting,  height  of  buildings,  public  conveniences,  tele- 
phone and  electric  companies,  docks  and  dockage,  transit  cars  and  sur- 
face cars  are  controlled  so  far  as  the  local  interests  alone  are  concerned ; 
and  a  careful  watch  is  kept  of  all  diseases  and  sources  of  danger ;  of 
what  is  practically  a  city  quarantine ;  of  vital  statistics  ;  of  the  public 
schools  and  school  children ;  and  in  a  range  of  government  functions, 
which,  though  limited  to  this  territory,  are  of  great  importance.  Many 
of  the  ordinances  enforced  antedate,  by  many  years,  tlio  present  system 
of  government.  Thus  in  1828  buoys  marked  the  places  for  anchor- 
age ;  nothing  should  approach  and  nothing  be  thrown  into  a  boat  from 
a  ve!?sel  snbject  to  quarantine;'  the  mayor  or  president  of  Board  of 
Health  could  issue  his  proclamation,  declaring  a  place  infected,  and 
thereafter  a  quarantine  of  thirty  days  was  necessary  for  any  vessel  coming 
from  such  place  and  intercourse  between  the  city  of  New  York  and  such 

■  X.  T.  City  Cons.  Act  of  1882,  as  amended,  chaps.  9,  11.  12,  13,  14;  Polin- 
skr  V,  People.  78  N.  Y.  265;  Penn.  Co.  v.  Stegemeier,  118  Ind.  805;  Blancbard  v. 
Biueell,  11  Ohio  St.  96;  State  v.  Lee,  4  Crim.  Law  Mag.  79;  Elliott  Roads  and 
Streets,  625;  Com.  v.  Abrahams,  156  Mass.  57;  Com.  v.  Cutler,  156  Mass.  52;  Com. 
T.  Cruwell,  156  Mass.  215;  City  of  Vincennes  v.  Citizens,  etc.,  Co.,  132  Ind.  114; 
Gtisens  Electric  L.  &  P.  Co.  v.  Sands,  95  Mich.  551 ;  Pratt  v.  Borough  of  Litchfield, 

63  Coon.  112. 

« 1  R.  S.  chap.  XrV  of  the  Public  Health  edition  of  18'i3,  titles  I,  II,  III,  V,  and  also 
title  VI,  pp.  436-451;  chap.  275,  Laws  1850. 
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place  could  be  prohibited;  the  Board  of  Health  could  adopt  measnres  for 
cleansing  and  purifying  ail  buildings,  lots  and  places,  and  canse  any 
avenue,  street  or  alley  to  be  closed  if  the  public  liealth  required  it ;  to 
forbid  and  prevent  communication  with  any  infected  house;  ordi£Ferent 
parts  of  the  city,  and  to  take  and  exercise  extraordinary  powers  "  when- 
ever a  contagious  disease  shall  appear  in  the  city,  as  in  their  judg- 
ment the  circumstances  of  the  case  and  the  public  good  shall  require."  * 
The  Board  of  Health  or  the  Commissioners  could  cause  any  cargo,  pu- 
trid or  otherwise  dangerous  matter,  to  be  destroyed,  and  send  to  the  hos- 
pitals persons,  not  resident  in  the  city,  sick  with  any  malignant  or  con- 
tagious disease.  Physicians'  were  required  to  promptly  report  patients 
sick  with  certain  diseases  and  deaths  of  fever.  Boarding-houses  and 
masters  of  vessels  had  to  make  like  reports.  No  salted  provisions  were 
to  be  packed  or  repacked  or  deposited  south  of  Canal  street  from  May 
1  to  October  1  in  any  year,  except  that  retail  grocers  might  keep 
not  to  exceed  five  barrels  in  sound  and  good  condition  for  their  cus- 
tomers, and  butchers  might  keep  provisions  in  the  public  markets, 
or  heads  of  families  keep  them  for  family  use.  Such  articles  might 
be  ordered  removed,  or  removed  and,  if  necessary,  destroyed,  and  the 
expense  must  be  borne  by  the  owner.  Every  person,  including  the 
physicians,  who  violated  these  laws  was  guilty  of  a  misdemeanor 
and  liable  to  both  fine  and  imprisonment.  No  rags,  hides  or  skins, 
arriving  in  the  same  period,  could  be  taken,  except  under  a  permit,  to 
any  place  south  of  Spring  street,  or  they  might  be  seized  and  sold  by 
the  Commissioners  of  Health  for  the  use  of  the  Marine  Hospital.  The 
Commissioners  of  Health  could  sue  for  the  fines  and  penalties.  Some- 
what similar  provisions  were  adopted  for  the  other  cities  in  the  State. 
Regulations  of  trade,  of  sales  by  auctioneers,  inspection  of  provisions, 
of  tare  in  butter  firkins,  and  in  packing  of  hay,  regulations  of  hawkers 
and  peddlers  and  regulations  of  ferries  and  inns  were  also  of  an  early 
period.  It  will,  therefore,  appear  that  there  is  no  great  innovation  in 
the  present  laws,  many  of  which  had  their  origin  in  the  early  colony. 
The  old  court*  under  the  Dutch  government  of  Burgomaster  and 
Schepens  ruled  burghers,  residents  and  all  incomers  with  a  rod  of  iron 
for  the  peace,  protection,  good  morals  and  quiet  of  the  commijnity. 

»  N.  Y.  State,  Act  of  1828;  Act  of  1839,  chap.  359;  Act  of  1850,  chap.  276. 

» 1  R.  S.,  Ed.  1863, title  III,  440-451;  titles  VI  and  VII,  chap.  XVII,  p.  528:  LawsiaW, 
chap.  144,  324;  Acts  of  May,  1828,  and  1846.  chap.  62;  1  R.  S.  527.  chap.  XIV,  pp.  423-44a 

3  Daly  Judicial  Organization,  1  E.  D.  Smith,  XIX;  Qovernor  Minuit's  Council  of  five 
in  1626  were  invested  with  all  legislative  and  executive  powers. 
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In  1686  the  Dongan  charter'  gave  like  power,  and  ander  the  subse- 
quent  governments  of  the  city,  the  board  of  aldermen  and  the  common 
coancil  enacted  and  enforced  ordinances,  which  represent  almost 
exactly  the  powers  and  requirements  to  be  found  in  the  present  charter 
of  New  York. 

In  some  of  the  States,  the  principal  health  and  quarantine  powers, 
for  the  local  administration  in  the  counties  of  the  State,  are  reserved 
to  a  State  Board  of  Health,  as  in  Mississippi  by  the  act  of  March 
i,  1880/  and  the  health  authorities  and  the  chief  health  officer  report 
to  the  State  Board  of  Health,  who  advise  officers  of  the  State,  county  or 
local  governments  in  regard  to  sanitary  drainage,  ventilation  and  sani- 
tary provisions  of  any  public  institution  or  public  place.  The  local 
officers  examine  and  report  in  regard  to  ventilation  of  theatres  and  public 
buildings;  to  preservation  of  human  life  in  case  of  fire ;  to  matters  for  the 
preservation  of  health  in  public  schools  ;  any  matter  affecting  injuri- 
ously the  public  health  ;  and  generally  in  regard  to  the  public  health 
of  the  county.  It  is  made  the  duty  of  the  chief  health  officer  of  each 
county  to  examine  the  drinking  water  in  different  localities,  make 
known  impurities  discovered  to  the  public,  giving  at  the  same  time 
means  to  purify  the  same.  He  shall  report  on  stagnant  pools,  market- 
houses  or  butcher  stalls,  etc.  Process  is  authorized  by  means  of  declara- 
tion of  nnisance  and  information  in  the  name  of  the  State  by  the  dis- 
trict attorney,  and  in  urgent  cases  the  information  may  be  tried  on  five 
days'  notice.  Enforced  vaccination  is  provided  for.  Incorporated 
towns  are  empowered  to  pass  sanitary  laws  and  suppress  nuisances  and 
make  and  enforce  ordinances  for  registration  and  mortuary  statistics. 
The  State  Board  of  Health  may  establish  quarantine  to  prevent  the 
introduction  of  yellow  fever  or  other  infectious  diseases.  Fines  and 
penalties  are  provided,  and  the  employment  of  inspectors  authorized. 
Id  ^neral,  we  may  say  tliat  the  next  step  in  local  administration  is  in 
the  townships  and  incorporated  villages.  For  them  Boards  of  Health 
have  been  devised,  and  by-laws,  ordinances  and  regulations  prepared, 
which  they  adopt  and  enforce  on  the  various  subjects  enumerated, 
affecting  the  public  interests  for  the  public  protection  in  their  locali- 
ties. In  New  York  State  the  system  is  quite  complete,  and  the  State 
B)ard  of  Health  has  supervisory  powers,  save  in  the  great  cities  ex- 

» Id.,  XLVII,  Kent*8  charter  and  note,  41-209;  City  Ordinances,  N.  Y.  Const.  Act  of. 
1882:  Sanitary  Code;  Manual  of  Fire  and  Building  Laws,  New  York  city,  etc. 

*  Ad  act  to  amend  the  statutes  in   reg^d  to  Boards  of  Health  of  Mississippi, 
approved  March  4,  1880. 
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cepted  by  reason  of  their  chartered  daties  and  powers  from  the  pro- 
visions of  the  Act  of  1880,  constituting  the  State  Board.     The  electors 
of  each  town  adopt  and  publish  the  necessary  regalations.i      They 
provide  for  the  destruction  of  noxious  weeds,  maintain  pounds  and 
lock-ups,  make  rules  for  fences,  impose  penalties  and  apply  them,  when 
recovered,  as  they  may  think  most  conducive  to  the  interests  of  the 
town.     They  shall  organize  a  board  of  health  of  the  supervisor,  justices 
of    the    peace    and    the   town   clerk,   or  a  majority    of    them,    to- 
gether with  a  citizen  to  be  elected  by  them,  whicli  board  shall  have 
power  to  appoint  a  health  officer,  and  shall  have  cognizance*  of  causes 
of  injury  to  the   public  health,  and   make  orders  and    regulations 
in  their  discretion,  concerning  quarantine  examinations,  and  purifi- 
cation of   vessels,  boats  and  other   craft   not  under  quarantine,  the 
apprehension,  separation  and  treatment  of  emigrants,  and  other  persons 
who  shall  have  been  exposed  to  any  infectious  or  contagious  disease, 
the  supervision  and  removal  of  nuisances,  and  enter  upon  or  within 
any  place  where  conditions  dangerous  to  the  public  health  are  believed 
to  exist.     They  may  issue  warrants  to  any  constables  of  their  respect- 
ive cities,  villages  or  towns,  to  apprehend  and  remove  such  persons  as 
cannot  otherwise  be  subjected  to  the  orders  and  regulations  by  them 
adopted,  and,  when  necessary,  issue  warrants  to  the  sheriflE  of  their 
respective  counties,  to   bring  to  their  aid  the  power  of  the  county. 
Penalties  are  provided,  or  they  may  proceed  by  injunction  to  restrain 
violations  or  otherwise  enforce  their  ordinances  and  regulations.     The 
registration  of  births,  marriages  and  deaths  is  also  provided  for.     In- 
corporated villages*  are  under  like    provisions  and  have  the  power 
under  the  act  of  incorporation  to  enact  and  enforce  the  necessary  regu- 
lations and  ordinances.     Their  procedure  is  by  a  board  of  village  trus- 
tees.    Such  board  of  trustees  is  required,  under  the  law  previously 
quoted,  to  appoint  once  in  each  year  a  board  of  health  of  such  village, 
to  consist  of  not  less  than  three,  nor  more  than  seven  persons.     Such 
village  board  of  health  has  all  the  powers  and  duties  of  the  local 
board  of  health  as  prescribed  in  the  law  of  1885. 

n  R.  S.  §§  389.  840,  841.  842.  848;  Laws  1839,  chap.  889;  Laws  1859,  chap.  107; 
Laws  1886,  chap.  80. 

'See  circular  25  in  N.  Y.  State  Board  of  Health,  July  1,  1881,  Report  of  1881; 
Laws  1881.  chap.  431;  Laws  1882.  chaps.  851,  808;  Laws  1880.  chap.  822;  Laws 
1885,  chap.  270;  Laws  1888,  chaps.  146,  309;  105  N.  Y.  46;  see  N.  Y.  Laws  1892,  chap. 
292;  Town  Law,  §  24;  power  of  Town  Meetings  to  abate  public  nuisances  and  raise 
money  sufficient  to  pay  expenses,  chap.  559,  1890. 

»L.  1870  chap.  291 ;  L.  1878,  chap.  281;  L.  1875,  chap.  889 ;  L.  1874,  chap.  628. 
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Local  officers  in  New  York  State  as  well  as  the  State  Board  of 
Heaiili  have  duties  enjoined^  and  vested  in  them  respecting  the  man- 
ageiueiit  and  control  of  the  potable  water,  and  to  secure  the  water  sup- 
ply fruin  any  deti lenient. 

'  L.  lifi<5,  chap.   548 ;  L.  188b,  chap.  52 ;  105  N.  Y.  46 ;  Manual  of  State  Board  of 
Health,  1»80. 
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CHAPTER    IV. 

MANDATORY  AND  RESTRAINING  LAWS. 

Mandatory  and  restraining  laws  affecting  freedom  of  action,  and  the 
use  and  enjoyment  of  property,  where  public  interests  and  the  rights 
of  others  are  concerned,  may  be  constitutionally  enacted,  and  are  found 
in  numerous  instances  in  the  statute  books  of  the  different  States. 
They  have  limitations,  and  cannot  arbitrarily  and  unreasonably  deprive 
the  citizen  of  liberty  or  property,  but  such  is  not  their  result,  simply 
because  burdens  are  imposed,  occupations  regulated,  or  individuals  and 
property  subjected  to  restraints  in  so  far  as  the  public  welfare  is 
affected,  and  in  so  far  as  the  necessity  has  been  determined  by  the 
legislature  for  the  establishment  of  a  fixed  and  general  rule,  which 
shall  operate  alike  upon  all  persons  within  like  conditions.  The  rights 
and  privileges  of  every  member  of  society  are  to  be  viewed,  with 
respect  to  his  relations  to  others,  and  to  their  government.  Those 
which  are  purely  and  exclusively  private  are  not  to  be  controlled  by 
the  whole  body  of  the  people,  but  laws  are  to  be  established,  so  that 
no  one  shall  be  unnecessarily  injured.  The  police  power  of  the  State, 
Sivjs  the  Supreme  Court  of  Vermont,*  extends  to  the  protection  of  the 
lives,  limbs,  health,  comfort,  and  quiet  of  all  persons,  and  the  pro- 
tection of  all  property  in  the  State.  According  to  the  maxim,  Sic 
utere  tico  ut  alienum  non  Icedus^  it  must  be  within  the  range  of  legis- 
lative action,  to  define  the  mode  and  manner  in  which  every  one  may 
so  use  his  own  as  not  to  injure  others.  Chancellor  Kent  explains  that 
though  property  be  thus  protected,  it  is  still  to  be  understood  that  the 
lawgiver  has  the  right  to  prescribe  the  mode  and  manner  of  using  it, 
so  far  as  may  be  necessary  to  prevent  the  abuse  of  the  right,  to  the 
injury  or  annoyance  of  others,  or  of  the  public.  The  government  may, 
by  general  regulations,  interdict  such  use  of  property  as  would  create 
nuisances,  and  become  dangerous  to  the  lives  or  health,  or  peace  or 
comfort  of  the  citizens.  Individuals  or  classes  of  persons  may  be 
affected  by  such  regulations,  who  wore  not  before  under  similar  restrio- 

>  Thorpe  v.  Rutland  &  B.  R.  R..  27  Vt.  140. 
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tions,  but  the  circumstances  must  be  so  exceptional  as  to  leave  no 
others  affected  in  precisely  the  same  way,  to  whom  a  general  law  could 
apply.  Distinctions  in  these  respects  should  be  based  upon  some 
important  reason,  requiring  the  intervention  of  the  government,  like 
the  want  of  capacity  in  infants  and  the  insane,  or  the  helpless  con- 
dition of  workers  in  mines,  factory  operatives,  or  seamen.  The  Su- 
preme Court  of  Illinois,  in  Frorer  v.  People,*  has  lately  given  instances 
of  the  laws  under  our  present  discussion.  '' License  laws,  laws  or 
ordinances  fixing  fire  limits,  quarantine  laws,  laws  imposing  liability 
upon  masters  on  account  of  death  or  injury  of  servant,  laws  requiring 
dangerous  machinery  to  be  so  guarded  and  used  as  to  avoid  injuries  to 
others,  laws  to  prevent  monopolies,  extortions  and  fraudulent  imposi- 
tions, and  in  general,  all  laws  whereby  one  person  is  prohibited  from 
60  using  his  liberty  or  property  as  to  endanger  the  liberty  or  property 
of  another.  Under  this  head  may  also  properly  be  classed  usury  laws, 
and  laws  that  may  be  found  on  the  statute  books  of  England,* and 
also  perhaps  on  the  statute  books  of  some  of  the  States,  imposing 
peculiar  and  exceptional  restrictions  on  contracts  with  seamen. 

LTsury  laws  proceed  upon  the  theory  that  the  lender  and  the  bor- 
rower of  money  do  not  occupy  the  same  relations  of  equality,  that 
parties  do  in  contracting  with  each  other  in  regard  to  the  loan  or  sale 
of  other  kinds  of  property,  and  that  the  borrower's  necessities  deprive 
him  of  freedom  in  contracting,  and  place  him  at  the  mercy  of  the 
lender,  and  such  laws  have  been  enacted  by  all  the  civilized  nations  of 
the  world,  both  ancient  and  modem. 

By  the  common  law  the  master  had  authority  over  all  the  mariners 
on  board  the  ship,  and  in  case  of  disobedience,  disrespectful  or  dis- 
orderly conduct,  he  might  lawfully  correct  them  in  a  reasonable  man 
ner,  his  authority  in  this  respect  being  analogous  to  that  of  a  parent 
over  his  child,  or  of  a  master  over  his  apprentice  or  scholar.  By  the 
very  nature  and  necessities  of  their  employment,  and  the  usages  and 
cnstums  governing  it,  seamen  thus  constituted  a  servile  class  as  dis- 
tinctly marked,  and  as  dependent  and  helpless  in  many  respects  as 
that  of  infants,  and  of  necessity  they  required  a  measure  of  ])rotection 
not  required  by  the  citizen  who  acknowledges  no  master.  In  none  of 
the  fctatutes  alluded  to,  is  one  person  denied  a  privilege  or  liberty  which  is 
allowed  to  others,  under  like  conditions  and  circumstances  as  he  is  here." 

Frr>rer  v.  People,  141  111.  171;  and  see  People  v.  Budd,  117  N.  Y.  22;  id.  143  U- 
S.  R.  517;  Com.  v.  Alger,  7  Cash.  84;  2  Kent  Com.  340;  Millett  v.  People,  117  111. 
2»4:  Coolej  Const.  Lim.  891. 
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This  last  reference  to  the  exigencies  of 'the  seaman's  life  and  condi- 
tions by  no  means  exhausts  the  requirements  of  protection,  and  the 
Plimsoll  Act  in  England,  and  similar  acts  in  onr  country,  have  to 
do  with  conditions  of  ships  and  ship -life  whereof  regulation  was  neces* 
sary.  ''The  conditions  of  the  humble  seafarer's  life  are  a  profound 
mystery  to  the  people  who  live  on  shore.  No  medical  oflScer  is  un- 
reasonable enough  to  insist  that  a  ship  can  ever  be  made  so  comfortable 
and  healthful  a  living  place  as  the  house  on  land,  but  the  laborer  before 
the  mast  has  the  same  claim  to  an  unstinted' share  of  that  air,  light  and 
water,  which  are  the  common  inheritance,  as  the  laborer  on  shore,"  re- 
marks Medical  Inspector  Gihon,of  the  United  States  Navy,  in  his  paper 
read  before  the  Public  Health  Association  at  Boston  in  1876,  and 
Supervising  Surgeon- General  Wool  worth,  in  a  paper  read  at  the 
same  meeting,  says  that,  ''  next  to  the  waste  by  war,  in  no  field  of 
human  activity  is  the  waste  of  human  life  more  strikingly  illustrated 
than  among  the  toilers  of  the  sea,"  and  he  emphasizes  the  defects  of 
ships  in  strength  and  equipment,  against  which  much  legislation  has 
been  directed.  In  respect  to  artisans'  dwellings,  tenement-houses  and 
the  houses  of  the  poor,  where  the  landlord  and  tenant  have  unequal 
ad  vantages  as  compared  with  the  owners  and  occupants  of  other  houses, 
and  where  also  the  public  health  and  welfare  are  of  peculiar  interest  and 
concern,  legislation  for  England,  and  for  our  great  cities,  has  made  great 
advances  and  extended  to  many  details  supported  by  the  general 
feeling  of  necessity  and  upheld  by  many  decisions  in  the  courts. 

Interest,  the  incident  which  the  law  gives  the  creditor  upon  the  fail- 
ure of  the  debtor  to  pay  the  principal  of  money  loaned,  called  usury 
when  unlawful  in  amount,  we  may  say,  has  always  been  in  some  form 
regulated  in  every  civilized  community.  It  has  at  time?,  as  in  Eng- 
land, and  in  some  of  our  States,  been  left  to  the  agreement  of  the 
contracting  parties  where  the  market  rates  have  by  experience  been 
found  not  oppressive,  and  some  writers,  as  in  Chambers'  Encyclopedia, 
have  contended  that  ''  rates  fixed  by  law  have  tended  to  increase  the 
real  value  of  the  use  of  money  by  driving  men  in  distress  to  extrava- 
gant methods  to  raise  means  for  their  extremity."  Again  as  in  New 
York  State,  it  has  been  held  a  protection  for  the  poor  to  fix  the  maxi- 
mum rate  which  can  be  exacted. 

The  power  to  legislate  upon  this  subject  is  undoubted.  "Two 
things,"  says  Lord  Bacon,  "  are  to  be  reconciled.  The  one  that  the 
tooth  of  usury  be  grinded  that  it  bite  not  too  much  ;  the  other  that 
there  be  left  open  a  means  to  invite  moneyed  men  to  lend  for  the  con- 
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tinaing  and  qoickening  of  trade."  "  The  prindpal  error  which  has 
prevailed  on  this  subject,"  says  Chancellor  Kent  in  Dnnham  v.  Gould,^ 
"  is  the  condemnation  of  any  interest,  however  small."  Grotius  con- 
cludes that  a  reasonable  interest  may  be  permitted,  eight  per  cent  in 
the  ordinary  and  twelve  per  cent  the  mercantile,  which  latter,  doubtless, 
was  in  view  of  maritime  risks.  Non  mordacea  sed  modice,  says  an- 
other commentator,  who  admits  that  the  qumUum  of  interest  belongs 
to  the  discretion  of  the  lawgiver. 

This  rate  varies  in  legislation,  as  it  is  unstable  in  the  ways  of  commerce, 
fluctuating,  it  has  been  well  said,  not,  as  often  supposed,  by  the  extent 
of  the  supply  of  money,  but  by  the  variable  rates  of  profit.  The 
court  adds  in  Dnnham  v.  Gould,  ^'  Can  we  suppose  that  a  principle  of 
moral  restraint  of  such  uniform  and  universal  adoption  has  no  good 
sense  in  it  ?  Ought  we  not  rather  to  conclude  that  the  provision  is 
adapted  to  the  necessity  and  the  wants  of  our  species,  and  grows  out  of 
the  natural  infirmity  of  man,  and  the  temptations  to  abuse  inherent  in 
pecuniary  loans?"  This  sentiment  thus  approved  as  the  basis  for  the 
exercise  of  the  power  of  government  for  protection  of  the  weak  and 
helpless,  in  the  ordinary  business  transactions  of  life,  has  in  former 
times  overcome  all  opposition,  and  in  the  absence  of  express  statute  has 
been  carried  into  and  announced  by  the  courts  in  their  decisions  as 
common  law. 

The  control  which  the  legislature  is  permitted  to  exercise  over  the 
business  of  the  common  carrier,  is  a  survival  of  that  class  of  legislation 
which  in  former  times  extended  to  the  details  of  personal  conduct,  and 
assumed  to  r^ulate  the  private  affairs  and  business  of  men  in  the 
minutest  particulars.  ^'  It  has  survived  in  many  instances  because  it  was 
entitled  to  survive,"  is  the  remark  of  Mr.  Justice  Andrews  in  People 
V.  Budd,  and  he  goes  on  to  state  that :  ''  By  reason  of  the  changed 
conditions  of  society  and  a  truer  appreciation  of  the  proper  functions 
of  government  many  things  have  fallen  out  of  the  range  of  police 
powers  as  formerly  recognized  ;  the  regulation  of  which  by  legislation 
would  now  be  regarded  as  invading  personal  liberty.  But  society 
oould  not  safely  surrender  the  power  to  regulate  by  law  the  business 
of  common  carriers,  etc. 

In  Waddington's  case  for  forestalling,  Lord  Kenyon  said:  "The 
policy  of  the  common  law  was  to  provide  for  the  wants  of  the  labor- 

>  16  Johns.  878;  Orotius,  Lib.  3,  chap.  13,  §§  20,  33;  Heinec.  Elem.  Jar.  Germ.  lib. 
S,  tlL  18.  g  878;  Baford  ▼.  Loaisville  N.  R.  R.,  83  Ky.  386. 
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ing  classes  of  the  country,  and  if  humanity  alone  cannot  operate  to 
this  end,  interest  and  policy  must  compel  attention  to  it.''  Yet  the 
varying  and  progressive  sense  of  public  policy  and  of  the  requisite 
protection  for  the  public  welfare  cannot  be  better  exhibited  from  our 
point  of  view,  than  in  these  three  crimes  of  engrossing,  forestalling 
and  regrating,  which  have  been  said  to  still  exist  at  common  law,  but 
they  have  disappeared  from  the  statute  books,*  and  no  longer  are  sub- 
jects of  prosecution. 

Story  says  these  three  prohibited  acts  are  not  only  practised  every 
day,  but  they  are  the  very  life  of  trade,  and  without  them  all  whole- 
sale trade  and  jobbing  must  be  at  an  end.  And  as  to  the  questions 
raised  under  the  plea  of  public  policy,  courts  have  wisely  said  that  they 
were  not  well  disposed  to  such  arguments.  It  must,  if  admitted,  be 
unquestionable.'  Burroughs,  J.,  declared  of  this  question  of  public 
policy,  "it  is  a  very  unruly  horse,  and  when  you  once  get  astride  it 
you  never  know  where  it  will  carry  you."  So  Jessel,  M.  R.,  holds  ''it 
must  not  be  forgotten  that  you  are  not  to  extend  arbitrarily  those  rules 
which  say  that  a  given  contract  is  void  as  being  against  public  policy, 
because  if  there  is  one  thing  more  than  another  public  polic}'  requires, 
it  is  that  men  of  full  age  and  competent  understanding  shall  have  the 
fullest  liberty  of  contracting,  and  that  their  contracts  shall  be  held 
sacred  and  enforced  by  the  courts  of  justice."*  Distinguished  writers 
have  maintained  the  same  caution.  Mr.  Story  says :  "  What  constitutes 
public  policy  is  diflScult  exactly  to  determine.     It  is,  in  its  nature,  un- 

»  Russell  on  Crimes,  1,  chaps.  19,  168,  175;  Rex  v.  Waddington  (1800)  for  enhanc- 
ing the  price  of  hops,  1  East,  143,  157;  3  and  4  Edw.  VI,  chap.  21;  12  George  III, 
chap.  71;  7  and  8  Vict.  24;  4  Blk.  Com.  158;  3  Co.  Inst.  196;  Story  on  Sales,  1;  Benj. 
on  Sales,  515.  Forestalling  and  regrating  are  offenses  under  laws  of  Illinois;  see 
Ann.  Stat.,  Starr  &  Curtis,  vol.  3,  p.  188,  §  63. 

»  Richardson  v.  Mellish,  2  Bing.  242;  Benj.  on  Sales,  §  512,  p.  468;  HUton  v.  Eck- 
ersley,  24  L.  J.  Q.  B.  353;  6  E.  &  B.  47.  In  the  State  of  New  York  and  in  other 
States  are  statutes  against  conspiracies  injurious  to  trade.  2  R.  S.  692,  g  8;  Pen. 
Code,  168;  see  Leonard  v.  Poole,  114  N.  Y.  370.  Retail  coal  dealers  associating  to 
keep  up  the  prices  for  coal  were  convicted,  and  the  judgment  affirmed  by  the  Court 
of  Appeals;  People  v.  Sheldon,  54  N.  Y.  St.  R.  513. 

»  Printing  and  N.  Co.  v.  Sampson,  19  Eq.  465;  Rousillon  v.  Rousillon,  14  Ch.  D. 
at  p.  365 ;  Story  on  Sales,  §  490,  ed.  1871,  p.  595;  Benj.  on  Sales,  g  489,  p.  594;  see 
MiUet  V.  People,  117  111.  294;  Cooley  on  Const.  Lim.  393;  People  v.  Gillson,  109  N. 
Y.  389,  398;  State  v.  Goodwill,  33  W.  Va.  179;  State  v.  Fire  Creek,  etc..  Coal  Co., 
id.  188;  Bx  parte  Kuback,  85  Cal.  274;  People  v.  Marx,  99  N.  Y.  377;  Godcharles  ▼. 
Wigeman,  113  Penn.  St.  431;  Com.  v.  Perry,  28  N.  E.  Rep.  1026. 
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certain  and  indefinite,  fluctnating  with  the  change  of  habits  and  opin- 
ions, with  the  growth  of  commerce  and  with  the  enlargement  of  inter- 
national intercourse.  But  the  rule  may  safely  be  laid  down  that  what- 
ever contravenes  an  actual  rule  of  policy,  or  which  interferes  injuri- 
ously with  the  true  interests  of  society  is  against  public  policy." 

Monopolies  are  much  the  same  offense  in  other  branches  of  trade, 
that  engrossing  is  in  provisions.*  By  the  common  law  those  who  are 
gnilty  of  this  offense  are  subject  to  fine  and  imprisonment  —  the  offense 
being  malum  in  ae^  and  in  England  it  is  said  there  are  precedents  of 
this  kind  in  earlier  times,  and  all  points  of  this  kind  relating  to  any 
known  trade  are  void  by  common  law."  They  were  carried  to  an 
enormous  extent  by  grants  from  the  crown  in  spite  of  their  illegality, 
and  abolished  by  21  James  I,  chapter  31,  except  as  to  patents  and  to 
certain  manufactures  for  the  use  of  the  government. 

In  the  great  case  of  the  Monopolies  the  court  held  the  plea  of  the 
defendant,  who  had  disregarded  the  patent,  good,  and  the  grant  void, 
and  said  :*'*  All  trades,  as  well  mechanical  as  others,  which  prevent 
idleness,  (the  bane  of  the  commonwealth)  and  exercise  men  and  youth 
in  labor  for  the  maintenance  of  themselves  and  their  families,  and  for 
the  increase  of  their  substance  are  profitable  for  the  commonwealth, 
and,  therefore,  the  grant  to  the  plaintiff  to  have  the  sole  making  of  them, 
IB  against  the  common  law,  and  the  benefit  and  liberty  of  the  sub- 
ject." This  much-quoted  expression  finds  frequent  approval  in  our 
courts.  On  the  other  hand,  the  fair  trader  was  equally  protected  by 
the  common  law  against  impositions  in  England,  in  virtue  of  this  cle- 
ment of  police  power,  exercised  by  the  sovereign  government  for  the 
benefit  of  the  people.  Thus  in  a  reported  case  to  punish  the  deceit  and 
impositions  practised  to  lower  the  price  of  wool  in  Coteswold  —  "  pre- 
•entment  thereof  being  made,  the  defendants  having  appeared,  were 
upon  their  confession  put  to  fine  and  ransom." 

Differently,  however,  in  our  American  States  have  these  questions 
been  raised,  and  at  the  outset  the  principle  having  been  admitted,  as 
declared  in  the  Constitution  of  some  of  our  States,  that  "  Monopolies 
are  contrary  to  the  genius  of  a  free  government  and  ought  not  to  be 
allowed/'  it  has  been  appealed  to  in  defense  against  laws  which,  as 

>  1  KuBS.  on  Cr.,  chap-  19,  178;  Bacon  Abr.,  tit.  Monopoly,  note  B;  Hawkins  on  P. 
C.  chap.  79;  8  Co.  Inst.  81;  2  Co.  Inat.  47,  61. 

Ml  Cok.  85;  nee  Slaugbter-hoose  cases.  16  WaU.  46;  3  Co.  Inst.  106;  26  Edw.  Ill, 
chap.  6;  18  Rich.  II,  chap.  8;  Inter  Leges  Ethelstani,  chap.  12;  1  Russ.  Cr.  173;  see 
Act  of  Ooogress.  Joly  3,  1890. 
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they  embodied  or  violated  it,  have  been  upheld  or  declared  anconstita- 
tioual  and  void.'  In  the  Slaughter-house  cases  the  dissenting  opinion 
of  Mr.  Justice  Field,  concurred*  in  by  the  Chief  Justice  and  Judges 
Swayne  and  Bradley,  rests  principally  upon  the  assumption  that  '^  the 
reasons  given  for  the  judgment  in  the  case  of  Monopolies  apply  with 
equal  force  to  the  case  at  bar."  In  People  v.  Budd,  the  court  says : 
"  We  rest  the  power  of  the  legislature  to  control  elevator  charges,  on 
the  nature  and  extent  of  the  business,  the  existence  of  a  virtual  monop- 
oly, etc.'"  It  is  only  as  involved  in  the  determination  of  the  constitu- 
tionality of  legislation  that  this  enters  into  our  discussion. 

We  shall  not  find  indictments  and  prosecution  for  monopoly  eo  nomine 
in  our  reports  of  this  day.  The  argument  took  new  life  under  the 
thirteenth  and  fourteenth  amendments  to  the  Constitution  of  the  United 
States,  and  especially,  that  the  grant  of  exclusive  privileges  for  any 
purpose,  by  a  State,  was  in  violation  of  this  section.  '^  No  State  shall 
make  or  enforce  any  law  which  shall  abridge  the  privileges  or  immuni- 
ties of  citizens  of  the  United  States,  nor  shall  any  State  deprive  any 
person  of  life,  liberty  or  property  without  due  process  of  law,  nor  deny 
to  any  person  within  its  jurisdiction  the  equal  protection  of  the  laws." 

This  last  phrase  has  been  as  much  disputed  as  that  of  the  Magna 
Charta  "  velper  legem  terrce.^^  It  has  been  frequently  the  subject  of 
interpretation  by  the  courts  and  in  recent  cases^  in  the  United  States 
Supreme  Court  has  been  authoritatively  construed,  but  the  criticism 
was  made  very  early  of  the  rule  against  monopolies,  that  it  would 
seem  to  restrain  the  legislature  from  encouraging  the  introduction  of 
hazardous  and  expensive  experiments  in  some  art,  science*  or  business. 
A  temporary  monopoly  of  that  kind,  says  Adam  Smith,  may  be  vindi- 
cated upon  the  same  principles  upon  which  a  like  monopoly  of  a  new 
machine  was  granted  to  its  inventor,  and  that  of  a  new  book  to  its 
author.**  The  State  of  New  York,  from  1798  to  1811,  actuated  by 
such  considerations,  had  granted  the  exclusive  right  of  using  and 
navigating  boats  by  steam  in  the  waters  of  the  State  for  a  term  of 

1  See  Constitution  of  Maryland,  North  Carolina,  Tennessee,  Mississippi,  Ohio,  Illi- 
nois; 1  Kent  Com.  609,  note. 

« 16  Wall.  102. 

« Opinion  of  Andrews,  J.,  117  X.  Y.  at  p.  27. 

*  Walling  V.  Michigan,  116  U.  S.  446;  Strauder  v.  West  Virginia.  100  U.  8.  308; 
Elk  V.  Wilkins,  112  U.  S.  94;  Mugler  v.  Kansas,  123  U.  S.  623;  Pembina  Ck>n8.  SUver 
Mining  Co.  v.  Pennsylvania,  125  U.  S.  181;  Leisy  v.  Hardin,  185  U.  8.  100. 

» 1  Kent  Com.,  Part  IV,  11,  note  p.  608. 
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years  to  John  Fitch,  Robert  R.  Livingston,  Robert  Fulton  and  their 
associates  or  representatives,  and  the  Court  of  Errors  of  that  State  held 
the  acts  were  constitutional  and  valid ;  but  a  dififerent  view  was  taken 
in  the  Supreme  Court,  because  the  grant  was  repugnant  to  the  rights 
and  privileges  conferred  by  the  United  States  under  its  power  to 
regulate  commerce/ 

These  two  questions  were  elucidated  in  the  decision  of  the  United 
States  Supreme  Court  in  the  Slaughter-house  cases,  viz.,  that  of  a 
monopoly,  and  the  right  of  a  State  to  grant  exclusive  privileges  in  any 
business. 

Mr.  Justice  Miller,  in  the  opinion'  of  the  court,  says :  "  The  records 
show  that  the  plaintiff  in  error  relied  upon  and  asserted,  throughout 
the  entire  course  of  the  litigation  in  the  State  courts,  that  the  grant  of 
privileges  in  the  charter  of  the  defendant,  which  they  were  contesting, 
was  a  violation  of  the  most  important  provisions  of  the  thirteenth  and 
foorteenth  articles  of  amendment  of  the  Constitution  of  the  United 
States.  The  jurisdiction  and  the  duty  of  this  court  to  review  the 
judgment  of  the  State  court  on  those  questions  is  clear  and  imperative." 
*  *  *  The  statute  is  denounced  not  only  as  creating  a  monopoly 
and  conferring  odious  and  exclusive  privileges  upon  a  small  number  of 
persons  at  the  expense  of  the  great  body  of  the  community  of  New 
Orleans,  but  it  is  asserted  that  it  deprives  a  large  and  meritorious  class 
of  citizens,  the  whole  of  the  butchers  of  the  city,  of  the  right  to  oxer- 
dse  their  trade,  the  business  to  which  they  have  been  trained  and  on 
which  they  depend  for  the  support  of  themselves  and  their  families ; 
and  that  the  unrestricted  exercise  of  their  business  of  butchering  is 
necessary  to  the  daily  subsistence  of  the  population  of  the  city." 

The  wisdom  of  the  monopoly  granted  by  the  legislature  may  be 
open  to  question,  but  it  is  difficult  to  see  a  justification  for  the  asser- 
tion that  the  butchers  are  deprived  of  their  right  to  labor  in  their  occu- 
pation.    *    *    *    Xhe  privileges  and  immunities  relied  on  in  the  argu- 

'  LiTingstoD  t.  Van  Ingen,  9  Johns.  507;  Gibbons  v.  Ogden,  9  Wheat.  1. 

*  16  Wall.  36;  see,  also.  New  Orleans  Gas  Co.  v.  Louisiana  L.  Co.,  115  U.  S.  650; 
see,  also.  Norwich  Oas  L.  Co.  v.  N.  City  G.  L.  Co.,  25  Conn.  19;  City  of  Chicago  v. 
Rompff.  45  111.  90;  Mayor,  etc.,  v.  Thome,  7  Paige,  261;  Ward  v.  Maryland,  12 
Wall.  419.  "  In  granting  an  exclusive  franchise  to  supply  water  to  one  of  its  cities 
the  legislature  of  a  State  does  not  part  with  the  police  power  and  duty  of  protecting 
the  public  health."  Stein  ▼.  Bienville  Water  Supply  Co.,  34  Fed.  R.  145;  affirmed, 
141  U.  S.  67:  and  see  Western  Cnion  Tel.  Co.  v.  City  of  New  York,  88  Fed.  R.  552; 
Ctty  of  Vinceiines  ▼.  Otisens  Co.,  132  Ind.  114. 
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meat  are  those  which  belong  to  citizens  of  the  State  as  snch,  and  they  are 
left  to  the  State  governments  for  security  and  protection,  and  not  by 
this  article  placed  under  tlie  special  care  of  the  Federal  government, 
etc.  The  power  here  exercised  by  the  legislature  of  Louisiana  is  in  its 
essential  nature  one  whicli  has  been,  up  to  the  present  period  in  the  con- 
stitutional history  of  this  country,  always  conceded  to  the  States 
however  it  may  now  be  questioned  in  some  of  its  details.  We  think 
it  may  be  safely  affirmed,  tliat  the  Parliament  of  Great  Britain  and  the 
legislative  bodies  of  this  country,  have  from  time  immemorial  to  the 
present  day  continued  to  grant  to  persons  and  to  corporations  exclusive 
privileges  denied  to  other  citizens,  privileges  which  come  within  any 
just  definition  of  the  word  monopoly,  as  much  as  those  now  under  con- 
sideration, and  that  the  power  to  do  this,  has  never  been  questioned  or 
denied.  Nor  can  it  be  truthfully  denied  that  some  of  the  most  use- 
ful and  beneficial  enterprises  set  on  foot  for  the  general  good,  have 
been  made  successful  by  means  of  these  exclusive  rights,  and  could 
only  have  been  conducted  to  success  in  that  way." 

Again  in  a  subsequent  case  when  establishing  the  doctrine  that  the 
power  of  the  State  legislature  to  make  a  contract  not  to  be  modified 
or  abrogated,  does  not  extend  to  subjects  affecting  public  health  and 
morals,  the  concurring  opinion  sustained  the  decision,  that  the  State 
could  annul  the  monopoly  features  of  the  original  act,*  and  Justices 
Field  and  Bradley  reaffirmed  their  dicta,  that  it  was  an  incontrovertible 
proposition  of  both  English  and  American  public  law  that  "  all  mere 
monopolies  are  odious  and  against  common  riglit."  It  is  sufiSciently 
evident  that  mere  monopolies  are  illegal,  but  that  for  certain  objects 
and  in  a  reasonable  way  exclusive  privileges  may  be  granted  in  sub- 
jects affecting  public  health  or  public  morals,  and   the  public  welfare. 

Other  examples  of  the  constitutional  grant  of  exclusive  privileges 
may  be  found  of  very  e.irly  date,  as  well  as  in  cases  .growing  out  of 
new  necessities  of  society.  The  distinction  is  also  made  between  vir- 
tual or  practical  monopoly,  and  legal  monopoly,  both  subject  to  regula- 

^Butcliere*  Union  Co.  v.  Crescent  City  Co.,  Ill  U.  S.  760,  761;  New  Orleans 
Gas  Co.  V.  Louisiana  L.  Co.,  115  U.  S.  650;  and  Met.  Board  of  Excise  v.  Barrie,  84 
N.  Y.  657;  see  opinion  of  Mr.  Justice  Field.  16  Wall.  110;  and  note  and  edict  of 
Louis  XVI  of  France,  in  1776,  giving  freedom  to  the  States.  '*  It  was  the  allare- 
ment  of  these  fiscal  advantages,  undoubtedly,  that  prolonged  the  illusion  and  con- 
cealed the  immense  injury  to  industry.  This  illusion  had  extended  so  (ar  that  some 
persons  asserted  that  the  right  to  work  %7as  a  royal  privilege  which  the  King  might 
sell."    People  v.  Sheldon,  54  N.  Y.  St.  R.  513,  N.  Y.  C.  A, 
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tion.  Thus  as  to  ferries,  Lord  Hale  says :  "  No  man  may  set  up  a 
common  ferry  for  all  passengers  without  a  prescription  time  out  of 
mind  or  a  charter  from  the  King,  and  every  ferry  ought  to  bo  under  a 
public  regulation,  viz.:  "  That  it  give  attendance  at  due  time,  keep  a 
boat  in  due  order  and  take  but  reasonablo  toll."  ^  And  in  Aldnutt  v. 
Inglis,*  Lord  EUenborough  says :  If  the  public  have  a  right^to  resort 
to  premises  and  make  use  of  them,  and  one  ^'  will  take  the  benefit  of 
that  monopoly,  he  must,  as  an  equivalent,  perform  the  duty  attached 
to  it  on  reasonable  terms. " 

Turnpikes,  again,  are  roads  owned  by  private  persons,"  over  which 
the  public  has  a  right  of  passage,  upon  the  payment  of  tolls  to  the 
owner.  The  primary  purpose  in  conferring  corporate  franchises  upon 
them,  is  to  subserve  the  public  welfare,  but  the  police  power  exists 
over  all  public  roads,  and  franchises  are  conclusively  presumed  to  be 
acquired  with  reference  to  its  existence.  A  recent  writer*  has  said  as 
to  bridges,  '^  If,  as  some  of  the  cases  suggest,  the  autliority  to  regulate 
bridges  is  a  branch  of  the  police  power,  it  would  seem  to  follow  that 
it  is  exclusively  a  State  power." 

The  question  of  tolls,  however,  is  suggestive  of  a  monopoly,  and  as 
to  the  right  to  erect  a  bridge  the  distinction  between  the  Federal  and 
the  State  control  is  clearly  marked  by  Mr.  Justice  Bradley,  in  the  case 
of  the  Williamette  Iron  Bridge  Co.  v.  Hatch,*  wherein  it  is  stated  that 
obstructions  and  nuisances  are  offenses  against  the  laws  of  the  States 
within  which  the  navigable  waters  lie,  but  are  not  offenses  against 
United  States  laws  which  do  not  exist,  and  that  the  Passaic  river, 
thongh  navigable  for  a  few  miles  witliin  the  State  of  New  Jersey,  and 
therefore  a  public  river,  belongs  wholly  to  that  State.  It  is  no  high* 
way  to  other  States.  No  commerce  passes  thereon  from  States  below 
the  bridges  to  States  above."  Chief  Justice  Enger  in  People  v. 
Squire,*  in  reference  to  the  law  of  the  State  of  New  York  providing 
for  placing  electrical  conductors  underground,  and  for  commissioners 

1  De  jare  Maris,  1  Harg.  L.  T.  6;  see  Laws  N.  T.  chap.  692;  Pen.  Code,  §  416. 
s  13  East,  587. 

*  Seneca  Boad  Ck>.  t.  Aabum  B.  R.  Co.,  5  HiU,  170;  Elliot.  Roads  &  B.  chap.  IV, 
ptgeSS. 

*  EUioU  Roads  &  B.  p.  27,  note. 

*  125  V.  S.  1-17:  see  8  Wall.  721,  792;  Poand  v.  Turck,  95  U.  S.  459;  Escanaba 
Co.  T.  Chieago,  107  U.  a  678;  Stote  t.  Sargent,  45  Conn.  878. 

*  107  N.  Y.  602;  see  West.  Union  T.  Co.  ▼.  City  of  New  York,  88  Fed.  R.  552; 
«e  N.  J.  Stat.  1892,  respecting  subways. 
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of  electrical  j|n^iM[f)E|Vli|ij^i^|^|||^  arose  occasioned  by  the  exclusive 
rights  ertmw  oy  sucji^fQfptnissioaers  to  construct  such  subways,  and 
a  wrir  of  inandatnus  >Fa%^aepji^/or,  on  the  part  of  the  relator, 
who  ha##edl7i#cafpb'ratea  for  the  purpose  of  constructing  and  main- 
taining elQctriccoh^ctors  to Ja^^fJetXid  under  the  streets  in  the  city  of 
New  Yor)l^«ttF9?Bg  tK  ^imon  of  the  court,  that  the  claim  conld 
not  be  maintained,  and  that  mandamus  was  properly  denied,  assigned, 
among  other  i*easons,  that :  '^  The  necessity  of  these  acts  spring  out  of 
a  great  evil,  which  in  recent  times  has  grown  up  and  afflictted  large 
cities,  by  the  multiplication  of  rival  and  competing  companies,  organ- 
ized for  the  purpose  of  distributing  light,  heat,  water,  the  transporta. 
tion  of  freight  and  passengers,  and  facilitating  communication  between 
distant  points,  and  which  require  in  their  enterprises  not  only  the  surface 
and  air  above  the  streets,  but  indefinite  space  underground.  *  *  * 
These  works  not  only  called  for  great  skill,  to  harmonize  the  various  and 
conflicting  claims  of  competing  companies,  but  a  comprehensive  plan  and 
supervision."  "Every  holder  of  property,  however  absolute  and 
unqualified  may  be  his  title,  holds  it  under  the  implied  liability  it  shall 
not  be  injurious  to  the  rights  of  the  community."  Street  raili'oads 
have  certainly  a  practical  monopoly,  which  is  unquestioned,  except  as 
subjected  to  the  necessary  regulation. 

These  cases  certainly  present  some  features  of  monopoly,  and  yet 
they  are  not  true  cases  under  such  title.  The  conditions  of  a  public 
natm'e  observed  in  them  distinguish  them  from  the  private  monopoly 
condemned  by  the  courts,  and  the  right  to  take  tolls  has  sometimes 
been  explained,  as  only  another  form  of  taxation  for  a  public  benefit 
acquired,  and  a  public  use  obtained  at  private,  instead  of  the  public 
expense.  So  also  with  regard  to  railroads,  argument  iias  been  made 
that  their  regulation  is  dependent,  to  large  extent,  upon  the  conditions 
both  fixed  and  implied  in  their  charters.  This  cannot  be  admitted,  for 
the  police  power  cannot  be  surrendered,*  and  in  its  proper  exercise, 
there  is  no  estoppel  against  the  public  authority,  as  has  been  frequently 
decided  with  respect  to  various  topics,  and  different  subjects.     More- 

^  Butchers*  Union  Ck).  v.  Crescent  City,  111.  U.  S.  746;  People  ▼.  Boston  & 
Albany  R.  U.,  70  N.  Y.  569;  Coates  v.  Mayor,  7  Co  wen,  585;  Corporation  of  the  Brick 
Pres.  Church  v.  The  Mayor,  etc.,  5  Cowen,  538;  Boyd  v.  Alabama,  94  U.  S.  645; 
Moore  v.  State,  48  Miss.  147  ;  Met.  Board  of  Excise  y,  John  Barrie,  84  N.  Y.  657; 
Beer  Company  V.  Mass.,  97  U.  S.  25;  Fertilizing  Co.  v.  Hyde  Park,  97  U.  S.  689; 
Stone  v.  Miss.,  101  Miss.  814;  R.  R.  Commission  Cases,  116  U.  S.  807. 
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over  the  requirement  of  cattle-gnards  at  the  railroad  has  been  held  to  , 
be  an  exercise  of  police  power,"  both  '*^  as  i  proper  security  for  the 
lives  of  domestic  animals,  which  forms  a  proper  sphere  of  legislation," 
and  ^^  a  reasonable  sccnritj  to  others  against  a  dangerous  business, 
which  the  legislature  may  justly  require."  ''In  England  all  farm 
crossings  are  required  to  be  above  or  below  grade."  Tlie  same  man- 
datory power  is  used  toward  railroads  in  respect  to  transportation  at 
prices  frequently  limited  by  law,  that  it  receive  and  carry,  at  reasonable 
times,  passengers  and  freight,  with  proper  precautions  respecting 
articles  of  a  dangerous  character,  and  even  the  location  of  stations  is 
sometimes  re<;ulatcd. 

"Although  a  railroad  corporation  may  be  a  private  one,  yet  its  work 
is  public  as  much  as  if  the  road  were  constructed  by  the  State "  has 
been  said,  and  this  intervention,  whei*eby  property,  in  some  respects 
privati  juris,  has  a  public  servitude  imposed  with  consequent  obliga- 
tions extends  to  cases  where,  except  for  peculiar  or  perhaps  temporary 
exigencies,  no  public  use  could  be  assumed.  It  is  as  when  to  escape  a 
founderons  road  the  traveller  on  the  highway  uses  the  ancient  right 
of  passing  by  in  the  bordering  field,  keeping  close  to  the  road,  doing 
as  little  injury  as  possible,  and  avoiding  trespass.  This  is  a  rule  for 
the  general  good,  as  stated  by  Lord  Mansfield,  but  as  stated  by  the 
Supreme  Court  of  Vermont,  "  The  interference  with  private  property  is 

'Thorp  V.  Rut.  &  Bar.  R  R.  Co..  27  Vt.  140;  Cootman  v.  Central  R.  R.,  1  Kelly 
(Oa.),  173;  and  as  to  bridges,  see  70  N.  Y.  569;  Waldron  v.  R.  &  S.  R.  R.,  8  Barb. 
S9D:  Milliman  v.  Oswego  &  S.  R.  R.,  10  Barb.  87.  As  to  depots  and  waiting  rooms. 
State  T.  Kansas  City.  Fort  S.  &  O.  F.  R.  Co..  82  Fed.  R.  722;  State  v.  Railway  Co., 
83  Mo.  144;  Laws  of  Missouri.  1881,  p.  77.  and  Laws  of  New  York.  1890,  chap.  565; 
as  to  grade  crossing.  Mass.  Stat.  1892:  as  to  limitation  of  prices.  Chicago,  B.  &  Q.  R. 
K.  ▼.  Iowa,  9^  U.  8.  155;  Dow  v.  Beidelman,  125  U.  S.  680;  "*  but  a  law  which  allows 
a  railrcwd  commission  to  establish  rates  for  railroads  which  are  final,  without  issue 
made,  or  inquiry  bad,  as  to  their  reasonableness,  and  forbids  the  courts  to  stay  the 
hands  of  the  commission,  if  the  rates  established  by  it  are  unreasonable  and  unequal 
coollicts  with  the  Constitution  of  the  United  States.'*  Chicago,  Mil.  &  St.  P.  R.  R.  v. 
The  State  of  Minn.,  134  U.  S.  418.  It  has  been  several  times  decided  that  hostile  State 
legislation  which  compels  railroads  to  do  business  at  a  loss  and  prevents  them  from 
paring  interest  on  their  bonds  is  invalid.  Railway  Co.  v.  State,  49  Ohio,  189;  see 
Colorado  law,  sustained  in  Un.  Pac.  R.  R.  v.  Goodridge.  U.  S.  Sup.  Ct.,  May  15, 1893, 
Xo.  16  Adv.  Sb.,  p.  874;  and  Contra.  Hoover  v.  Pa.  R.  R.,  July,  1893,  27  Atl.R.  282; 
Ransome's  case.  1  C.  B.  (N.  8.)  487,  454 ;  Nicholson  v.  Railway,  E.  C.  L.  866;  17  and 
18  Viet.,  81. 
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obviously  dictated  and  justified  aumma  necessitaUj  and  by  a  due  regard 
to  the  public  safety  or  convenience."  * 

In  like  manner  a  levee  may  be  raised  on  private  land,  and  in  some 
cases  an  owner  of  land  is  himself  required  to  build  and  maintain  a 
levee."  The  law  of  Massachusetts  which  imposes  a  penalty  on  any 
person  who  shall  take,  carry  away  or  remove  any  stones,  gravel  or  sand 
from  any  of  the  beaches  in  the  town  of  Chelsea'  was  passed  for  the 
purpose  of  protecting  the  harbor  of  Boston,  and  extends  as  well  to  the 
owners  of  the  soil  as  to  strangers,"  says  the  court,  and  Chief  Justice 
Shaw  adds  that  the  statute  of  1845  '^  is  a  mere  revision  of  a  former 
statute  of  1798,  the  only  change  being '  in  substituting  an  indictment  for 
a  qui  tarn  action  as  a  mode  of  punishment.' "  In  Bancroft  v.  Cam- 
bridge, the  law  of  1872,  authorizing  the  city  of  Cambridge  to  order 
owners  of  land  to  fill  them  to  a  certain  grade  to  abate  a  nuisance,  and 
providing  that  on  their  failure  the  mayor  and  aldermen  might  go  in  to 
fill  and  grade,  and  the  expense  sliould  be  a  lien  on  the  land,  was  held 
to  be  constitutional.  Laws  requiring  drowned  and  swamp  lands  to  be 
drained  are  numerous,  and  in  many  States  the  improvement  of  prop- 
erty at  the  expense  of  the  owners  may  be  and  is  required  by  law. 

»  Taylor  v.  Whiteliead,  2  Doug.  744;  3  Blk.  Com.  36:  Morey  v.  Fitzgerald.  56  Vt.  487; 
Elliott  R.  &  B.,  p.  8,  notes.  This  right  of  passing  is  strictly  construed  in  Harrison  t. 
Duke  of  Rutland.  Eng.  Ct.  of  Appeals.  December  3, 1892;  68  L.  T.  R.  (N.  S.)  85.  The 
defendant  was  owner  of  a  moor,  and  on  the  day  on  which  the  alleged  cause  of  action 
arose  was  lawfully  engaged  thereon  with  a  party  of  friends  shooting  grouse.  Across 
the  moor  ran  a  public  highway,  and  the  plaintiff,  for  the  sole  purpose  of  annoying  the 
defendant,  went  on  to  the  highway  and  tried,  in  various  ways,  to  disturb  the  grouse, 
which  were  being  driven  across  the  road  in  the  direction  of  the  butts,  where  the 
defendant  and  his  friends  were  Rationed.  The  plaintiff  refused  to  desist,  and  there- 
upon keepers  of  the  defendant,  by  his  orders,  held  the  plaintiff  down  on  the 
ground  till  the  drive  was  over.  In  an  action  for  assault  and  false  imprisonment, 
held,  that  plaintiff  was  a  trespasser  and  could  not  recover.  The  court,  by  the  Master 
of  Rolls  and  Lopes  and  Kay,  L.  JJ.,  define  the  only  legitimate  use  of  the  highway  is 
in  pa.ssage.  *'  The  right  of  passing  and  repassing,  and  that  the  trespass  consisted  in 
exceeding  this  use  for  the  purpose  of  infringing  the  rights  of  the  owner  of  the  soil.** 
As  to  laws  respecting  logs  cast  or  lodged  upon  littoral  lands,  see  Henry  v.  Roberts.  50 
Fed.  R.  902;  Harrigan  v.  Lumber  Co.,  129  Mass.  580;  Scott  v.  Wilson,  3  N.  H.  821; 
Craig  V.  Kline,  65  Penn.  St.  399;  Littlefield  v.  Maxwell,  31  Me.  134.  As  to  ferries 
and  right  to  land  a  boat  without  consent  of  riparian  owner,  Buford  v.  Smith.  21  S. 
W.  R.  168;  Texas  Court  of  Appeals.  Jan.  31,  1893.  and  cases  cited;  21  S.  W.  Rep.  168. 

^  Bouligny  v.  Dormenon  (La.),  2  Martin  (X.  S.).  455;  Acts  of  Louisiana  on  Sub- 
ject of  Levees,  Laws  1807,  1813:  Mills  on  Em.  Dom..  §  7. 

»  Cora.  V.  Tewksbury,  11  Mete.  So;  Stat.  Mass.  Laws  1845,  chap.  1171;  see  Laws 
1846,  chap.  206,  repealing  it  in  part;  Laws  1798,  2  Sp.  Laws,  283.  This  case  is  cited 
in  Bancroft  v.  Cambridge,  126  Mass.  141;  also  in  144  Mass.  530;  Snider  ▼.  City  of  St 
Paul,  53  N.  W.  R.  763. 
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This  compulsory  right  of  interference  with  private  property  by 
statQte  is  more  certain  than  its  explanation,  or  its  conditions,  in  the 
decisions  of  the  several  States.  Unquestionably  it  belongs  to  the  police 
power,  and  must  be  exercised  for  a  public  object,^  and  it  does  not  be- 
long to  the  common  law,  but  has  arisen  almost  universally  from  the 
Dew  exigencies  of  the  extending  lines  of  population,  and  the  public 
service  for  which  the  legislature,  in  its  wisdom,  makes  provision  by 
statute. 

The  U.  S.  Supreme  Court,"  in  Davidson  v.  New  Orleans,  has  dis- 
cussed several  of  the  questions  involved,  but  is  content  to  affirm  the 
judgment  of  the  State  court,  upholding  the  constitutionality  of  the 
statutes,  under  which  a  personal  judgment  was  rendered  against  the 
owner  of  swamp  lands  for  the  assessment  laid  for  their  drainage,  while 
it  also  made  it  a  charge  upon  the  land. 

In  New  York  State,  a  somewhat  similar  statute  was  passed,  April 
4,  1806.  but  was  changed,  April  12,  1816,  making  the  lands  liable 
alone  for  the  expenses  which  were  to  be  apportioned  in  proportion  to 
the  benefit  received.  This  law  and  the  act  of  March  6, 1807,  "  to  raise 
moneys  to  drain  the  drowned  lands  in  the  county  of  Orange,"  to  ap- 
portion the  expenses  according  to  the  acreage,  and  giving  authority  to 
sell  the  lands  if  the  sum  apportioned  was  not  paid  by  the  owners,  were 
sustained "  by  Chancellor  Walworth.  But  in  several  cases  the  consti- 
tutionality of  such  acts  was  questioned,  and  in  Hartwell  v.  Armstrong,* 
it  was  held  by  Mr.  Justice  Bacon,  that  ^'assessments  upon  the  several 
owners  of  lands  drained,  according  to  the  number  of  acres  respectively 
owned  by  each,  was  not  the  just  compensation  contemplated  and  re- 
quired by  the  Constitution." 

>  DonneUj  y.  Decker,  58  Wis.  461;  Norfleet  v.  CromweU,  70  N.  C.  634;  Anderson 
T.  KeniB,  14  Md.  199;  O'ReUly  v.  Kankakee  Val.  Draining  Co..  32  Ind.  69;  Draining 
Co.  Cases,  11  La.  Ann.  838;  Williams  v.  Mayor  of  Detroit,  2  Mich.  560;  and  see  126 
Mass.  188;  100 Mass.  544;  see  U.  8.  v.  Alexander  and  U.  S.  v.  Truesdell,  149  U.  S.  186, 
196.  '*  The  right  to  destroy  one's  own,"  is  the  subject  of  litigation  in  Hague  et  al. 
T.  Wheeler  (Pa.  Sap.  Ct.);  27  Atl.  R.  714;  where  an  injunction  was  sought  against 
allowing  natural  gas  to  escape  from  an  open  well  on  the  land  of  the  defendant,  who 
preferred  this  conrse  to  using  it.   As  to  county  ditch,  see  Teomans  y.  Riddle,  84  Iowa, 

147. 

*DaTidson  ▼.  New  Orleans,  96  U.  S.  97;  Hadgar  v.  Supervisors,  47  Cal.  222; 
French  ▼.  Kirkland.  1  Paige,  117;  Hartwell  v.  Armstrong,  19  Barb.  166. 

*1  Paige  Ch.    French  v.  Kirkland.  117;  Phillips  v.  Wickham.  590. 

*19  Barb.  46;  Woodmff  v.  Fisher,  17  Barb.  224;  Matter  of  draining  certain  swamp 
lands,  5  Hon,  116;  see  Contraf  Egyptian  Leyee  Co.  v.  Hardin,  27  Mo.  495;  affirmed, 
8  Mo.  App.  548. 
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In  Woodruff  v.  Fisher,  Mr.  Justice  Hand  held  that  owners  of  wet 
lands  are  not  guilty  of  a  public  nuisance  because  they  neglect  to 
drain,  and  questioned  the  force  of  a  statute  to  compel  drainage,  but  in 
1878,  the  Court  of  Appeals  of  this  State  reviewed  the  whole  matter,  and 
sustained  the  constitutionality  of  the  General  Drainage  Act*  of  1869, 
with  this  statement :  '*  the  power  of  the  legislature  to  enact  these  Drain- 
ago  Acts  has  been  put  by  some  courts  on  what  is  said  to  be  a  right  to 
prescribe  public  regulations  for  the  more  economical  management  of 
property  of  persons  whose  lands  adjoin,  or  which  for  some  reason  can 
be  better  managed  and  improved  by  some  joint  operation  (Coster  v. 
Tidewater  Co.,  18  N.  J.  E.  54;  O'Reilly  v.  Kankakee  Draining  Co.,  32 
Ind.  69).  We  do  not  wish  to  rest  on  such  a  proposition.  It  is  better, 
we  think,  to  place  it  on  the  right  to  take  private  property  for  public 
use,  making  due  compensation  therefor ;  and  to  declare  that  to  take, 
for  the  maintenance  and  promotion  of  the  public  health  is  a  pubUe 
purpose.  It  will  be  seen  from  a  scrutiny  of  the  act  of  1869,  that  the 
object  for  which  drainage  may  be  had  by  its  provisions  is  solely  the 
public  health." 

This  ruling  has  been  followed  in  the  State  of  New  York,  but  seems 
to  confuse  the  right  of  eminent  domain  and  the  police  power  which 
rests  upon  the  law  of  necessity  for  the  public  good.  It,  however,  has 
been  somewhat  limited  by  the  statement  in  other  cases,  that  lands  can- 
not be  permanently  appropriated  for  drains  for  the  benefit  of  other 
lands,"  without  compensation.  The  analogy  also  is  drawn  from  the 
law  of  taxation,  while  if  we  follow  the  essential  principle  governing 
all  cases  which  strictly  belong  to  our  subject,  we  shall  find  that  as  in 
their  origin,  so  now,  they  are  not  generally  held  to  be  dependent  upon 
compensation. 

Another  ground  has  been  assumed,  that  the  duty  of  drainage  may 
be  constitutionally  imposed,  because  of  the  consequent  increase  in  the 
value  of  the  land  drained,  but  the  courts  are  careful  to  avoid  measur- 
ing the  extent  of  the  drainage  by  the  increase  of  value,  or  the  value 
of  the  improvement  of  the  lands.'  In  New  Jersey,  however,  the 
assessment  is  so  limited,  and  any  assessment  above  the  amount  of  the 
special  benefit  imparted  to  the  lands  by  drainage  has  been  held  nncon- 

» Matter  of  Ryere.  72  N.  Y.  1,  p.  7. 

'  See  Moore  t.  City  of  Albany,  98  N.  Y.  396;  Matter  of  Petition  of  Cheeseborough, 
78  N.  Y.  232. 

'The  People  v.  Mayor,  4  N.  Y.  419;  Davidson  ▼.  New  Orleans,  96  U.  8.  97;  B4at» 
ter  of  Ryers,  72  N.  Y.  at  p.  8. 
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stitutionaL'  This,  however,  must  leave  room  for  the  right  of  eminent 
domain,  or  to  condemn  lands  for  the  public  welfare,  in  case  the  assess- 
ment will  not  provide  for  the  necessary  abatement  of  a  dangerous 
naisance.  "There  can  be  no  doubt,"  says  the  Massachusetts  Supreme 
Court  in  Train  v.  Boston  Disinfecting  Co.,*  "  of  the  right  of  the  legis- 
lature to  pronounce  under  its  police  power  certain  things  or  certain 
acts  imisances  in  themselves.  Nor  arc  such  laws  obnoxious  to  any  con- 
stitutional provision,  because  they  do  not  provide  compensation  to  the 
individual,  whose  liberty  to  keep  them  is  restrained,"  and  the  same 
court  in  Carleton  v.  Rugg,'  stated  that  "  in  our  State  the  right  to  pro- 
ceed in  equity  to  abate  public  nuisances,  and  to  destroy  private  prop- 
erty in  the  exercise  of  police  power,  when  necessary  for  the  protection 
of  the  public,  has  been  recognized  in  many  cases." 

In  Wisconsin  the  Drainage  Acts*  were  upheld,  and  the  whole  cost 
imposed  upon  the  owner,  and  this  rule  Prof.  Tiedeman  in  his  work  on 
Limitations  of  Police  Power  says  has  been  followed  in  most  of  the 
States,  and  he  has  cited  many  cases.  The  same  author  states  as  a  logi- 
cal sequence,  and  very  forcibly,  the  inherent  difficulty  in  the  attempt 
to  equitably  adjust  private  rights  of  property,  and  the  rule  of  public 
necessity,  upon  a  scale  of  proportionate  benefits,  injury  and  compensa- 
tion, as  follows  :*  "  It  is  as  much  a  violation  of  the  rights  of  property 
to  compel  the  owner  to  pay  for  the  improvement  of  his  land,  which 
he  did  not  order,  and  does  not  want,  as  to  impose  on  him  the  entire 
cost  of  removing  a  natural  nuisance,  which  it  was  not  his  duty  to 
abate."  This  is  upon  the  ground  stated  by  Mr.  Justice  Hand  in 
Woodruff  V.  Fisher,  that  "  the  owners  of  wet  lands  are  not  guilty  of  a 
public  nuisance  because  they  neglect  to  drain  them."*  It  is  difficult 
to  see  what  property  the  State  acquires,  if  it  does  not  take  the  land,  and 
equally  difficult,  is  the  application  of  another  principle  to  which  refer- 

*  In  the  Matter  of  Drainage  along  Pequest  River,  41  N.  J.  L.  175;  Tidewater  v. 
Coster.  45  N.  J.  L.  91.  '*The  cost  of  a  pablic  improvement  may  be  imposed  on  the 
property  peculiarly  benefited,  but  the  cost  beyond  this  measure  must  be  levied  from 
the  public  at  large."    See,  alHO,  State  v.  Driggs  Drainage  Co.,  45  N^  J.  L.  91. 

*  144  Mass.  528;  see  97  U.  S.  669. 

*  149  Mass.  580. 

*  Donnelly  ▼.  Decker,  58  Wis.  461;  Treatise  on  the  Limitations  of  Police  Power, 
5  134;  see  Shelley  v.  St.  Charles  County,  17  Fed.  R.  909,  in  which  McCrary,  J., 
mj%  **  such  laws  are  very  generally  held  valid  **  and  cites  Oooley's  Taxation  by 
Special  Assessment,  chap.  20;  and  Qilchrist  v.  Little  Rock,  1  DUl.  261. 

» Id.  447. 

*  17  Barb.  225;  CKeiley  t.  Kankakee  Valley  D.  Co.,  82  Ind.  169. 
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ence  has  been  had,  in  the  motto,  Sic  tUere  ttu>  ut  alienum  non  laedasj 
because  in  many  instances  the  lands  are  in  their  natural  state,  and 
unused.  Therefore,  the  simple  and  exclusive  power,  ratified  by  many 
decisions  existing  in  every  State,  to  regulate  all  property  as  shall  be 
found  necessary  for  the  public  welfare,  without  acquisition  and  without 
compensation,  is  the  foundation  of  the  prevalent  rule  in  the  drainage 
cases.  It  is  also  to  be  remembered,  that  when  the  first  issues  were  framed 
npon  this  question,  the  laws  and  requirements  of  sanitary  administra- 
tion, were  not  so  well  understood  as  at  the  present  time,  and  it  may 
he  that  the  principle  of  Donnelly  v.  Decker  is  more  conformable  to 
them. 

The  confusions  from  appeals  to  various  explanations,  and  reasoning 
upon  the  source,  from  which  springs  the  admitted  regulation  of  private 
property  by  and  for  the  public  interests,  is  illustrated  by  opinions  on 
eminent  domain  such  as  expressed  by  Mr.  Mills,' that  ^^  there  seems 
to  be  a  power  in  the  legislature  other  than  that  of  eminent  domain, 
by  which  the  enjoyment  of  private  property  is  controlled,  without  the 
•consent  of  the  owner,  and  without  compensation  to  him.  There  are 
regulations  for  the  better  and  more  economical  management  of  the  prop- 
erty of  adjoining  owners.  Instances  are  named  of  party  walls,*  founda- 
tions of  buildings,  divihion  fences,  the  usufruct  of  water,  control  over  the 
43ervitudes  and  vicinage  and  easement  rights,  including  the  right  of 
passage  over  land  and  the  easement  of  access,  the  height  of  buildings 
and  regulation  of  light,  air,  and  ventilation,  of  adjoining  owners  from 
s,  public  alley  or  street. 

The  New  York  and  Massachusetts  statutes,  which  gave  compensation 
under  certain  limitations,  for  buildings  in  the  path  of  a  fire,  and  razed 
to  stay  the  conflagration,  were  strictly  construed  as  being  in  derogation 
of  the  common  law."  Other  property  taken  and  destroyed  or  impaired 
in  value  by  operation  of  law,  by  virtue  of  overruling  necessity,  and  for 

^MUlsEm.  Dom.,  §9. 

«3  Kent  Com.  535  seq.\  McCoy  ▼.  Grundy,  8  Ohio  St.  4e8;  EUiot  R.  &  B. 
19,  20.  526,  527;  Hamilton  v.  Chicago  Ck>.,  124  UI.  241;  MarseiHes  v.  Rowland,  id. 
551;  Dexter  v.  Tree,  117  111.  535;  Green  v.  Swift,  47  Cal.  538;  People  v.  Hawley,  8 
Micli.  330;  In  the  Matter  of  N.  Y.  El.  R.  R.,  36  Hun,  427;  Story  v.  N.  Y.  EI.  R.  R. 
Co.,  90  N.  Y.  122;  Child  v.  Chappell,  9  N.  Y.  246;  Leprell  v.  Kleinschmidt,  113 
N.  Y.  364. 

*  Taylor  v.  Plymouth,  8  Mete.  462;  Mayor  of  New  York  v.  Lord,  18  Wend.  126; 
Russell  y.  Mayor,  2  Denio,  461;  Stone  v.  Mayor,  25  Wend.  157. 
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the  public  welfare,  has  not  been  construed  as  taken  for  pnblic  use/ 
bnt  nnder  a  penalty,  and  hence  to  require  no  compensation.  When 
the  property  in  its  use  is  noxious  to  the  public,  the  injury  is  prevented, 
but  no  benefit  or  profit  is  taken,  and  it  has  been  said  the  owner  may 
be  presumed  to  be  compensated  as  one  of  the  public,  and  by  his  share 
of  the  advantages  arising  from  such  beneficial  regulations.*  The 
legislature  is  within  its  rightful  province  in  passing  such  laws,  and 
there  is  much  authority  to  support  any  conditions  which  it  may  pre- 
scribe for  the  public  dominant  servitude,  if  this  phrase  may  be  used  and 
in  like  manner  in  respect  to  personal  property.  Cattle  exposed  to,  .or 
affected  by  pleuro-pnenmonia,  horses  by  glanders  or  farcy,  sheep  and 
hogs  with  their  contagious  diseases,  and  cows  with  tuberculosis,  may  be 
ordered  killed,  or  may  be  seized  and  destroyed,  and  in  its  clemency  the 
government  provides  a  payment  to  the  owner.' 

The  wisdom  as  well  as  the  power  of  the  legislature  is  to  be  presumed, 
and  it  has  been  repeatedly  decided  that  although  legislation  may  be 
unwise,  the  appeal  must  be  to  the  legislature  or  the  ballot-box,  not  to 
the  judiciary.*  An  instructive  opinion  on  this  phase  of  the  question, 
is  that  of  the  Supreme  Court  of  Connecticut,  in  Booth  v.  Town*  of 
Woodbury,  respecting  the  right  to  appropriate  gratuities  to  men  liable 
to  be  drafted,  and  properly  drafted  to  military  service.  "  It  is  not 
contrary  to  natural  justice,''  says  the  c^urt,  "  that  the  inhabitants  should 

»  The  State  v.  Snow,  8  R.  I.  64;  Mills  Em.  Dom.,  g§  4,  5,  8;  Beer  Co.  v.  Mass..  97 
U.  S.  25  ;  Mugler  v.  Kansas,  123  U.  S.  623;  People  v.  Hawley,  3  Mich.  330;  Guillotte 
▼.  New  Orleans.  12  La.  Ann.  432  ;  Racey  v.  Phelps,  60  N.  Y.  10;  Blazier  v.  Miller,  10 
Hun,  435:  Met.  Bd.  of  Excise  v.  John  Barrie,  34  N.  Y.  057;  Green  v.  Swift,  47  Cal. 
536:  Green  v.  State,  73  Cal.  29;  id.  p.  125,  Lamb  v.  Reclamation  Dist. 

« Mills  Em.  Dom.,  §  7;  Baker  v.  Boston,  12  Pick.  184;  Com.  v.  Alger,  7  Cash. 
53:  St.  Louis  ▼.  Stern.  3  Mo.  App.  48.  *'  Where  there  is  no  taking  the  owner  of  the 
franchise  cannot  have  compensation,  although  there  may  be  some  consequent  injury. 
Elliot  R.  &  B.  166,  note;  Moses  v.  Sanford,  11  Lea,  731  ;  Pittsburgh,  etc.,  Co.  v. 
Jones,  111  Penn.  St.  204. 

» U.  S.  Act  of  Aug.  30,  1890.  26  Stat.  L.  414,  §  8,  R.  S.  Supp.  794 ;  N.  Y.  St.  L. 
18^.  chap.  418.  §  2;  L.  1888.  chap.  53,  §  1 ;  L.  1892.  chap.  487. 

*  Parker  v.  SiAte  ex  rel.,  132  Ind.  419;  Powell  v.  Pa.,  127  U.  S.  678;  Dow  v. 
Beidelman,  125  U.  S.  680 ;  People  v.  Budd,  117  N.  Y.  at  p.  29.  But  hostile  and 
discriminating  legislation  by  a  State  against  persons  of  any  class,  sect,  creed  or 
nation,  is  forbidden  by  the  Constitution  and  cannot  interfere  with  the  treaty  rights  of 
the  ('hinese,  or  prevent  them  workinsr  for  a  living,  or  exclude  them  from  landing  or 
remaining.  See  Cal.  Const.,  art.  XIX  and  3  Pac.  C.  L.  J.  pp.  413,  472;  Baker  v. 
City  of  Portland;  Ho  Ah  Kow  v.  Nunon;  Chapman  v.  Toy  Long,  4  Saw.  28 ;  see 
Chinese  Exclusion  case,  130  U.  S.  581;  Yick  Wo  v.   Hopkins,  118  U.  S.  356. 

>82  ConiL  118;  Norman  ▼.  Kentucky  Bd.  Man.  W.  C.  Ex.,  20  S.  W.  R.  901. 
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be  taxed  for  snch  gratuities  (or  bounties),  because  the  burden  sboald 
be  shared  by  all,"  and  "  if  it  is  possible  that  the  gift  will  be  promotive 
in  any  degree  of  the  public  welfare,  it  becomes  a  question  of  policy, 
and  not  of  natural  justice,  and  the  determination  of  the  IcL'^islature  is 
conclusive."  In  the  Matter  of  the  Appropriations  for  the  World's  Fair, 
the  Kentucky  Court  of  Appeals  said:  "If  the  people  desire  this 
appropriation  made,  the  legislature  will  doubtless  do  so,  but  nothing 
connected  with  the  matter  is  more  important  to  all,  than  that  it  shall 
be  done  according  to  law."  This  is  a  "  referendum  "  as  by  the  New  York 
Conrt  of  Appeals,  in  People  v.  Budd,  in  the  statement  that  "  there  is 
a  remedy  at  the  polls,  if  at  the  bottom  legislation  has  been  oppressive 
or  unjust."  With  this  passive  result  the  courts  have  not  always  been 
satisfied. 

It  were  difficult  to  see  on  what  other  ground  than  of  this  last  conclu- 
sive pi;esumption  some  of  the  labor  laws  and  holiday  laws  of  the 
State  could  be  defended  if  assailed  by  one  Mrhose  rights  of  contract 
were  specially  invaded.  As  in  respect  to  interest,  in  the  absence  of 
contract  the  hours  of  labor  may  be  regulated,  and  the  freedom  of 
contracting  be  still  left  to  the  parties,'  except  in  the  case  of  infants 
and  women  under  the  Factory  Acts,  which  have  long  since  been  ac- 
cepted as  necessary  and  proper  in  England  and  the  United  States, 
But  the  "Anti-Truck"  laws  to  prevent  the  payment  of  labor  in  scrip 
or  goods,  such  as  several  States,  including  Illinois  and  Ohio,  West  Vir- 
ginia and  Pennsylvania,  have  enacted,  must  pass  another  scrutiny. 

It  was  held  in  State  v.  Goodwill,  in  respect  to  a  statute  of  West 
Virginia,'  that  it  was  unlawful  to  issue,  for  the  payment  of  labor,  any 
order  or  other  paper  whatsoever,  unless  the  same  purports  to  be  redeem- 
able for  its  face  value  in  lawful  money  of  the  United  States,  bearing 
interest  at  a  legal  rate  made  payable  to  employee  or  bearer,  and  redeem- 
able in  thirty  days,  that  this  is  equally  an  encroachment  both  upon  just 
liberty  and  rights  of  the  workman  and  his  employer  for  the  legislature 
to  interfere  with  the  freedom  of  contract  between  them,  as  such  inter- 
ference hinders  the  one  from  working  at  what  he  thinks  proper,  and  at 

'  See  Ohio  R.  S.,  §  4365;  id.,  §  7015.  In  some  respects  the  law  of  New  York 
State,  chap.  711  of  1892,  seems  to  pass  this  limit. 

»  Act  of  ni..  May  28,  1890,  "Anti-Truck  Law."  State  v.  Goodwm,  33  W.  Va.  ITS* 
State  V.  Fire  Creek  Coal  Co.,  id.  188;  Braceville  Coal  Co.  v.  People,  111.  Sup.  Ct.,Oct 
20,  1893;  85  N.  E.  R.  62,  holds  that  the  law  requiring  weekly  payments  of  wa^^  by 
corporations  is  unconstitutional.  Frorer  v.  People.  141  111.  171;  Godcharlea  v.  Wige- 
man,  113  Penn.  St.  431;  Ramsey  v.  People,  142  111.  380;  Parker  ▼.  State,  182  Ind.  419. 
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the  same  time  prevents  the  other  from  employing  whom  he  chooses. 
And  in  Frorer  y.  People,  it  was  held  that  a  statute  of  Illinois,  which 
declares  it  unlawful  for  any  person  engaged  in  mining  or  manufactur- 
ing business  to  engage,  directly  or  indirectly,  in  keeping  a  truck  store 
for  the  furnishing  of  supplies,  tools,  clothing,  provisions  or  groceries  to 
his  employees,  etc.,  is  unconstitutional  as  depriving  persons  of  property 
rights  without  due  process  of  law. 

A  similar  ruling  was  made  in  Pennsylvania,  and  in  Massachusetts  a 
statute  providing  that  "no  employer  shall  impose  a  fine  upon,  or  with- 
hold wages,  or  any  part  of  the  wages  of  an  employee  at  weaving,  for 
imperfections  that  may  arise  during  the  process  of  weaving,"  was  de- 
clared to  violate  fundamental  principles  of  right  expressly  recognized 
by  our  Constitution.*  To  the  same  effect  are  the  decisions  in  the  State 
of  New  York  of  People  v.  Gillson,  in  respect  to  a  statute  prohibiting 
gift  or  prize  sales,  and  Matter  of  Jacobs  respecting  the  manufacture  of 
cigars  in  tenement-houses.  Restrictions  upon  the  use  of  buildings  for 
the  protection  of  health,  decency  and  morality  which  do  not  violate 
these  principles  are  to  be  judged  from  another  standpoint,  and  such  as 
are  found  in  the  Factory  Acts  relative  to  the  employment  of  women 
and  children,  the  Sanitary  Code  of  New  York,  and  the  sanitary  regula- 
tions of  similar  anthority  are  maintained  without  difficulty.*    Mr.  Just- 

»  Oodcharles  v.  Wlgeman,  118  Penn.  St.  431;  Com.  v.  Perry,  28  N.  E.  R.  1026; 
EzparU  ^abftck,  85  Cal.  274;  Frorer  v.  People,  141  111.  171;  People  v.  Gillson,  109 
N.  Y.  389;  In  Matter  of  Jacobs,  98  N.  Y.  98.  See  Mass.  Sut.  1892,  respecting  the 
weaver's  fines  for  imperfections  in  their  work  first  exhibited  to  them.  Contra  and 
sastainiDg  special  legislation  of  this  character,  State  v.  Loomis,  Mo.  Sap.  Ct.  1892; 
20  S.  W.  R.  832. 

•See  Code  of  Virginia,  §§  982.  984.  6773.  4320;  R.  I.  Pub.  Stat  438.  439; 
Wisconsin  R.  S.,  §g  4390a,  4575a,  1686c,  1728a,  1021g;  Pennsylvania  Brightley  Pur- 
don's  Digest,  1883,  pp.  771,  772,  1304,  1306;  Supp.  1889-91,  2448;  Ohio  R.  S., 
§^  6986,  7692.  7694,  7696, 2128-CO.  2449-54;  Illinois  Sut. ,  Starr  &  Curtis,  vol.  3,  pp.  188, 
192.  ^  68;  See  English  Factory  Acts  Extension  Acts  1804.  1867  and  Factory  and 
Workshop  Act  of  1874,  cited  mpra;  In  Mass.  Rev.  Pub.  Sut.  (Rev.  1882).  pp.  817, 
822.  422,  443,  560,  563,  Laws  1891,  1892;  Conn.  Qen.  8..  title  XXXVII,  §§  3263-72, 
2108.  2645-7,  2628-9;  Other  SUte  laws,  S.  V.  Factory  and  Inspectlon,^New  York 
Laws  1892,  chap.  673;  Laws  1892,  chap.  655;  San.  Code  of  Health  Dept.,  city  of 
New  York,  §§  17-23:  N.  J.  Laws  1892.  New  York  and  Massachusetts  have  passed 
laws  to  regulate  the  manufacture  and  sale  of  clothing  made  in  unheal thful  places, 
direeted  against  the  so-called  "  Sweating  System."  See  chap.  655,  N.  Y.  1892.  The 
Miiichnirttfl  Statute,  1892,  requires  a  license  to  be  obtained  and  a  label  to  be  used 
with  the  words  "  Tenement-made."  The  New  York  Statute  requires  a  permit  and  a 
tag  giTiog  the  State  and  town  where  the  articles  were  made.  These  laws  have  yet 
to  paas  the  test  of  the  courts.    Com.  t.  Crowell,  156  Mass.  215. 
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ice  Andrews  has  said  in  People  v.  Budd :  "  The  legislature  may  trans- 
gress the  principles  of  the  Constitution.  It  has  done  so  in  the  past^ 
and  it  may  be  expected  that  it  will  sometimes  do  so  in  the  future. 
But  unconstitutional  enactments  have  generally  been  the  result  of  haste 
or  inadvertence,  or  of  transient  and  unusual  conditions  in  times  of  pub- 
lic excitement,  which  have  been  felt  and  responded  to  in  the  halls  of 
legislation.  The  framers  of  the  government  wisely  interposed  the  judi- 
cial power,  and  invested  it  with  the  prerogative  of  bringing  every 
legislative  act  to  the  test  of  the  Constitution." 

Laws  i*egulating  mining  do  not  properly  come  into  our  subject  as  they 
are  established,  and  from  ancient  times  have  been  so,  and  form  a  dis- 
tinctive subject  in  legislation  or  administration,  equally  with  the  common 
law  and  civil  law  provisions,  concerning  real  estate  and  domestic  rela- 
tions, or  the  laws  and  regulations  of  the  peace  and  of  the  criminal 
branch  of  government  which  are  and  should  be  classed  by  themselves 
and  not  as  belonging  to  police  powers.  An  exception  may  be  made  of 
the  laws  requiring  two  outlets,  or  one  up  and  one  down  shaft,  for  the 
ventilation  of  the  mine  and  safety  of  the  miners,  which  more  nearly 
approaches  sanitary  legislation.' 

Laws  requiring  persons  to  cut  down  weeds  twice  in  each  year  and 
owners  and  occupants  of  land  to  cut  down  and  destroy  Canada  thistles,* 
weeds,  briars  and  brush,  are  legitimate  parts  of  this  subject,  and  are 
both  necessary  for  the  public  welfare.  They  hav^e  lately  been  extended 
to  diseases  of  trees,  and  the  legislature  of  New  York  has  passed  "An 
act  to  prevent  the  spread  of  the  disease  in  plum,  cherry  and  other  trees 
known  as  the  black  knot.'  The  owner  or  person  in  charge  of  such 
trees  is  required  to  remove  and  destroy  by  fire  every  tree  or  part  of  a 
tree  found  to  be  infected  and  marked  or  girdled  by  the  commissioners 
appointed  under  the  act,  or  he  shall  be  deemed  guilty  of  a  misde- 
meanor, and  it  becomes  the  duty  of  the  commissioners  to  remove  and 
destroy  such  trees.  A  similar  law  applies  to  peach  trees,  almond, 
apricot  or  nectarine  trees  infected  with  the  contagious  disease  known 
as  the  Yellows,"  and  declares  both  tree  and  fruit  public  nuisances,  sub- 
ject to  destruction,  and  prohibits  sale  of  the  fruit.  The  allowance  in 
taxes  in  several  States,  for  planting  shade  and  fruit  trees  on  the  high- 

»  Laws  New  York  State  1892,  chap.  667. 

'See  Laws  New  York,  1847,  chap.  100;  1881,  chap.  206;  1878,  chap.  49;  nUnois 
Laws  1871-2.  p.  210. 
•New  York  Laws  1887,  id.  1869,  chap.  822;  1870,  chap.  595;  1883,  chap.  871. 
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way,  is  an  example  of  a  reasonable  gratuity  intended  to  secure  service 
for  the  public  welfare.*  An  allowance  is  also  made  for  the  erection  of 
street  lamps. 

Tlie  right  to  ply  a  trade  is  both  of  liberty  and  property,  bnt  licenses 
and  permits  are  first  required  for  many  employments  in  the  several 
States.  In  Breckbill  v.  Randall,  persons  selling  patent  rights,  were 
required  to  file  with  the  clerk  of  the  county,  a  copy  of  the  patent, 
with  an  aflidavit  of  genuineness  and  authority  to  sell.  Statutes  of 
Alabama  requiring  locomotive  engineers  to  be  licensed,  and  also 
requiring  examination  of  persons  serving  on  railroads  within 
the  State,  for  color  blindness,  disqualifying  for  such  service  those 
found  affected,  and  requiring  the  railroad  companies  to  pay  the  fees  for 
such  examinations,  were  held  not  in  conflict  with  the  Constitution.* 
The  employment  of  an  engineer  who  cannot  read,  is  forbidden  in  New 
York.'  Any  officer  of  a  railway  company  who  knowingly  directs  or 
suffers  a  freight,  lumber,  merchandise  or  oil  car,  to  be  placed  in  the  rear 
of  a  car  used  for  conveyance  of  passengers,  is  euilty  of  a  misdemeanor. 
Plumbers  are  required  to  be  licensed.*  But  a  State  law  is  unconstitu- 
tional which  requires  a  person  to  take  out  a  license  for  carrying  on 
interstate  commerce.*  The  case,  however,  is  different,  says  the  court, 
when  the  business  is  not  under  the  regulating  power  of  Congress. 
^'  The  insurance  business,  for  example,  cannot  be  carried  on  in  a  State 
by  a  foreign  corporation,  without  complying  with  all  the  conditions 
imposed  by  tlie  legislation  of  that  State,  and  the  legislature  may  make 
regulations  in  r^ard  to  the  speed  of  railroad  trains  in  the  neighborhood 
of  cities  and  towns,  in  regard  to  precautions  in  the  approach  to  bridges, 
tunnels,  deep  cuts  and  curves,  and  generally  with  regard  to  all  opera^ 
tions  eminently  local  in  their  character. 

1  X.  T.  Laws  1884,  chap.  251. 

*  102  Ind.  528.  died  by  Judge  Blatchford  in  Badd  v.  People;  see  Sawyer  v.  Davis^ 
136  Mass.  289;  Smith  v.  Alabama.  124  U.  S.  465;  Nashville.  C.  &  St.  L.  R.  R.  v. 
Alabama,  128  U.  8.  96.  Georgia  Stat.  1892.  requires  railroad  telegraph  operators  to 
hare  oue  year's  experience,  examination  and  certificate  of  competency  for  tele- 
graph operators  before  employment  on  a  railroad. 

^  P^oal  Code,  g§  418,  419;  Penal  Code.  §  422,  am'd  1889.  chap.  267;  see.  also, 
§423. 

^  X.  Y.  Lawn  1892.  chap.  602;  R.  S.  Ohio,  7703.  7710;  so.  also,  in  N.  J.,  see  Lawa 
of  1992. 

'  Cmtcher  ▼.  Com.  of  Kentucky,  141  U.  S.  47;  see  opinion  of  Mr.  Justice  Brad- 
ley. Pickard  t.  PanmanS.  Car  Co.,  117  U.  8.  84;  Welton  v.  Missouri.  91  U.  8.  275; 
Walling  T.  Michigan,  116  U.  8.  446;  The  State  ▼.  North  and  Scott,  27  Mo.  464. 
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Because  of  this  local  effect  a  law  of  Iowa  was  upheld^  providing 
that  ''any  person  who  has  in  his  possession  in  that  State  any  Texas 
cattle,  which  liave  not  been  wintered  nortli,  shall  be  liable  for  any  dam- 
ages that  may  accrue  from  allowing  such  cattle  to  run  at  large,  and 
thereby  spreading  the  disease  known  as  the  Texas  fever.  We  have 
already  seen  that  in  Alabama  a  law  prohibited  the  moving  or  transpor- 
tation of  cotton  seed  after  sunset  and  before  sunrise  of  the  succeeding 
day  ;*  that  in  New  York,  Indian  meal  could  not  be  brought  into  the 
city  on  the  deck  of  a  vessel ;  and  by  a  recent  law  commission  mer- 
chants' or  persons  selling  agricultural  products  and  farm  produce  on 
commission  are  required  to  give  to  the  consignor  true  statements,  first 
of  what  property  has  been  received,  and  again  of  what  portion  has 
been  sold,  and  the  price  received,  and  a  violation  of  the  law  is  declared 
to  be  a  misdemeanor. 

Auctioneers*  who  have  a  quasi  public  function,  and  whose  sales-entry 
is  for  all  parties,  are  under  limitations  and  require  licenses,  or  must  give 
a  bond.  Emigrant  agents,  druggists,  insurance  agents,  pawnbrokers, 
peddlers,  pilots,  physicians,  ferrymen,  hackmen,  street  venders,  an 
owner  of  a  stallion,  keepers  of  certain  kinds  of  boarding-houses,  show- 
men and  many  others  are  required  to  have  licenses.*  One  only  has  to 
look  in  the  laws  of  any  State  under  the  head  of  licenses,  to  see  under 
what  control  of  this  power  of  the  State,  many  occupations  are.  As 
regulations  of  internal  police  such  laws  are  upheld.*     But  the  license 

1  Eimmisli  v.  Ball.  129  U.  S.  217.  The  Supreme  Coart  of  Indiana,  December  18, 
lb02,  in  State  v.  lud.  &  I.  S.  R.  R.  Co.,  sustained  act  of  March  9, 1889,  requiring  time 
of  railroad  trains  to  be  posted  at  stations.  133  Ind.  69;  see,  also,  Car-Coupling 
Law  of  Congress,  1893,  requiring  automatic  car  couplers  to  be  adopted. 

«  Davis  V.  State,  08  Ala.  58;  1  R.  S.  N.  Y.  539.  g  23;  Com.  v.  Huntley,  156  Mass. 
236.  Retail  sales  made  by  a  local  agent  for  a  principal,  out  of  the  State,  are  Dfithin 
the  prohibition  of  State  laws,  and  although  in  unbroken  packages  are  not  neces- 
sarily articles  of  interstate  commerce.  Com.  ▼.  SchoUenberg,  27  Atl.  R.  30;  Graves 
V.  Johnson,  156  Mass.   200;  Com.  v.  Zelt,  138  Penn.  St.  616. 

»  N.  Y.  liaws  1892,  chap.  656. 

*N.  Y.  S.  L.  1838,  chap.  52;  1883,  chap.  310;  94  U.  S.  125;  Sipe  v.  Murphy.  49 
Ohio,  536. 

•See  N.  Y.  R.  S.  p.  1843,  Birdseye  Ed.;  R.  S.  Stat.  Ohio,  §§  6968,  8858, 8858;  Note 
107  U.  S.  pp.  51.  52.  53,  54 :  Phila.  Fire  Assn.  v.  New  York,  119  U.  S.  110;  id.  129, 
Home  Ins.  Co.  v.  N  Y.  There  may  be  an  occupation  tax  on  lawyers.  Ex  parte  Wil- 
liams. 20  S.  W.  R.  580;  Texas  Ct.  Appeals  of  Nov.  19,  1892,  47  Alb.  L.  J.  73  ;  for  ancon- 
stitutional  limitation,  see  Ex  parte  Whitwell,  32  Pac.  R.  820. 

«City  of  New  York  v.  Miln.  11  Pet.  359;  Slaughter-House  cases,  16  Wall.  86; 
License  cases,  5  How.  504;  Nathan  v.  Louisiana,  8  How.  73 ;   Ex  parte  McNeil*  18 
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fee  or  tax  must  not  be  a  tax  on  the  goods  tliemselves,  as  merchan- 
dise or  commerce/  In  the  Barber  case  the  court  holds,  that  to 
require  as  a  condition  of  sales  in  Minnesota  of  meat,  that  the  animals 
shall  have  been  inspected  in  Minnesota,  is  unconstitutional,  and  that  a 
harden  imposed  bj  the  State  upon  interstate  commerce  is  not  to  be 
sustained,  because  it  applies  alike  to  all  people,  including  those  of  the 
State  itself. 

In  Cooley  v.  Board  of  Wardens  of  Philadelphia,  it  was  held  that  the 
laws  for  the  r^ulation  of  pilots  and  pilotage  are  not  laws  laying 
imposts  or  duties,  within  the  meaning  of  the  Constitution,  if  they  do 
not  pass  the  appropriate  line,  and  they  cannot  be  considered  as  passing 
that  line  because  they  require  the  payment  of  half  pilotage  fees  by 
certain  vessels,  which  decline  to  receive  a  pilot.*  The  court  continues : 
*'  Numerous  laws  of  this  kind  are  cited;  and  their  fitness  as  part  of  a 
system  of  pilotage,  in  many  places,  may  be  inferred  from  their  exist- 
ence in  so  many  different  States  and  countries.  They  rest  upon  the 
propriety  of  securing  lives  and  property  exposed  to  the  perils  of  a 
dangerous  navigation,"  etc.  In  the  City  of  New  York  v.  Miln,  the 
Court  says :  "  The  act  of  the  State  of  New  York,  which  inflicts  a  penalty 
upon  the  master  of  a  vessel  arriving  from  a  foreign  port,  who  neglects 
to  report  to  the  mayor  or  recorder  an  account  of  his  passengers,  is  not 
a  regulation  of  commerce,  but  of  police,  and  is  not  in  conflict  with  the 
Constitution  of  the  United  States. 

In  County  of  Mobile  v.  Kimball,"  which  has  frequently  been  cited 
with  approval  in  subsequent  cases,  it  was  held  that  ^'  State  legislation 
is  not  forbidden  touching  matters,  either  local  in  their  nature  or  opera- 
tion, or  intended  to  be  mere  aids  to  commerce,  for  which  special  regu- 
lations can  more  effectually  provide,  such  as  harbor  pilotage,  beacons, 
buojrs  and  the  improvement  of  harbors,  bays,  and  navigable  rivers 
within  the  State,  ^^and  the  issue  of  bonds  for  the  improvement  of  the 
harbor  of  Mobile  is  not  a  taking  of  private  property  for  public  use. 
For  quarantine  and  for  harbor  improvement  purposes  vessels  have  been 

Wall.  236  ;  Kidd  ▼.  Pearson,  128  U.  8.  1 ;  see  114  U.  S.  217-218  ;  184  U.  S.  594 ;  05 
r.S.  471:  Provideot  Institutioo  v.  Mass.,  ft  Wall.  625,  626  ;  Ficklen  v.  The  Taxing 
Dist.  of  Shelby  Co.,  Teon.,  145  U.  S.  1. 

*  Weltoo  T.  State  of  Mo..  91  U.  8.  275;  Walling  v.  Michigan.  116  U.  S.  446  ;  State 
of  MinnewiU  v.  Barber,  186  IT.  S.  818 ;  Bowman  v.  Chicago  &  N.  W.  R.  R.,  125  U.  S. 
465;  Pickard  t.  Pallman  8.  Car  Co.,  117  U.  8.  84. 

« 12  How.  299;  see  <'  The  Alcade/'  80  Fed.  R.  188. 

11AA  rr    a  aai 
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required  to  pay  fees  for  examination  as  to  sanitary  conditions,  and  for 
services  rendered  to  tlie  vessel,  and  also  for  the  use  of  wiiarves,  and  the 
facilities  and  conveniences  of  the  harbor,  and  such  fees  are  held  not  to 
be  a  tax  within  the  meaning  of  the  Constitution. 

The  Constitution  has  prohibited  a  State  to  lay  any  duty  on  tonnage^ 
and  in  the  State  Tonnage  Tax  cases,'  this  rule  was  held  to  apply  not 
only  to  vessels  owned  by  citizens  of  tlie  State,  but  exclusively  engaged 
in  trade  between  places  of  the  State.  The  fees  exacted  must  not 
amount  to  a  tax  on  registered  tonnage,  or  a  tax  on  freight,  or  transpor- 
tation of  passengers.  Transportation  between  the  States,  or  between 
the  United  States  and  foreign  countries  must  bo  free  from  charge  by 
State  authority  "  other  than  such  as  are  imposed  by  way  of  compensa- 
tion, for  the  use  of  property  employed,  or  facilities  afforded  for 
its  use.'  But  the  requirement,  that  a  vessel  passing  a  quarantine 
station  of  New  Orleans,  should  pay  the  fee  required  for  her  examina- 
tion, is  a  compensation  for  services,  and  not  a  prohibited  tonnage  tax» 
and  a  wharfage  rate  measured  by  the  tonnage  of  the  vessels  which  use 
the  wharves  is  equally  unobjectionable,  even  though  such  rate  is  esti- 
mated to  be  sufficient  to  construct  new  wharves,  and  may  realize  a  pro- 
fit over  expenses.'  So  likewise  an  ordinance  of  the  city  of  Vicksbnrg, 
establishing  the  rate  of  wharfage  to  be  collected  from  steamboats  and 
other  craft  landing  and  lying  at  that  city.* 

Similar  ordinances  were  sustained  in  Packet  Company  v.  St  Louis 
and  Packet  Company  v.  Keokuk,*  and  in  Transportation  Company  v. 
Parkersburg,'  the  court  said  that  "  the  character  of  the  charges  must  be 
determined  by  the  ordinance  itself ;  and  as  it  on  its  face  imposed  them 
for  the  use  of  the  wharf  only,  and  not  for  entering  the  port  or  lying  at 
anchor  in  the  river,  the  court,  though  it  might  deem  them  unreasonable 
and  exorbitant,  will  not  entertain  an  averment  that  they  were  intended 
as  a  duty  on  tonnage,  nor  inquire  into  the  secret  purpose  of  the  body 
imposing  them."  This  doctrine  of  the  constitutional  power,  to  impose 
80  much  of  restraint  upon  vessels,  their  masters  and  owners,  as  properly 
belong  to  the  enforcement  of  quarantine  and  port  regulations,  may,  there- 
fore, be  considered  as  well  settled.     It  may  also  include  expenses  of 

» 12  Wall.  204. 

« Gloucester  Feriy  Co.  v.  Penn..  114  U.  8.  196;  Henderson  ▼.  Mayor.  92  U.  8.  259. 

•Morgan  8.  8.  Co.  v.  Louisiana.  118  U.  &.  455. 

*  Ouachita  Packet  Co.  v.  Aiken.  121  U.  8.  444. 

•100  U.  S.  423;  Packet  Co.  v.  Keokuk.  95  U.  8.  80. 

•Transportation  Co.  v.  Parkersburg,  107  U.  8.  691. 
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disinfection  both  of  cargoes  and  of  certain  classes  of  freight,  as  e.  g.  rags 
and  of  the  ship. 

Under  the  head  of  licenses  required  for  the,  general  purpose  of  the 
welfare  of  society  and  the  public  morals,  as  well  as  for  the  protection 
of  children,  are  the  restraints  placed  in  many  cities  upon  theatres,  exhi- 
bitions and  shows.  Licenses  are  required  for  children  in  certain  em- 
ployments and  for  acrobatic  exhibitions,  and  peculiar  restrictions  are 
placed  on  persons  in  dangerous  or  offensive  trades.*  The  power  ex- 
tends to  fixing  the  size  of  barrels,*  and  the  weight  and  size  of  a  loaf 
of  bread.' 

Markets  have,  from  early  times  and  almost  continuously,  been  sub- 
ject to  police  laws,  especially,  in  our  day,  the  meat  and  animal  markets. 
Naturally  they  come  under  such  restrictions,  by  the  ordinary  definition 
of  the  public  use  and  the  public  welfare,  which  fix  the  limitations  of 
these  laws,  but  originally  their  privileges  were  claimed  by  the  sovereign, 
and  sanitary  reasons  first  gave  them  over,  with  the  control  of  the  busi- 
ness belonging  to  or  incidental  to  them,  for  regulations  and  restraints, 
which  at  times  have  been  complained  of  as  invasions  of  the  freedom 
of  trade. 

It  was  said  that  the  plague  in  London  raged  particularly  in  the 
neighborhood  of  Smithfield,  because  of  the  pollution  of  the  ground 
by  offal,  and  all  slaughtering  in  the  city  was  prohibited  by  the 
king.  In  1866  the  legislature  of  New  York  gave  power  respecting 
them  to  the  New  York  City  Board  of  Health.  In  1868  the  Prussian 
government  gave  like  control  to  the  district  authorities.  In  Paris,  the 
abattoir  system ;  in  London,  the  reports  to  the  commissioners  of  sewers, 
and  the  necessity  of  licenses  for  slaughter-houses ;  in  Edinburgh,  the 
removal  of  abattoirs  outside  of  the  built-up  districts,  the  ordinances  in 
force  in  New  York,  Philadelphia,  Boston,  Chicago,  New  Orleans  and 
other  large  cities  show  the  supervision  of  such  trades  found  necessary 

*  The  mAjor  of  a  citj  cannot,  ander  the  N.  T.  law,  grant  a  license  for  the  employ- 
ment of  children  in  singing  and  dancing  at  a  theatrical  exhibition.  Matter  of  Ste- 
Tena.  54  N.  Y.  St.  R.  559,  People  ex  rd,  Sanders.  54  N.  Y.  St.  R.  849;  N.  Y. 
Peoal  Code,  §$  293,  884;  L.  1892,  chaps.  809,  268;  N.  Y.  R.  S.  (Birdseye  ed.).  pp. 
l<Ma-57,  8266,  528;  Ohio  R.  S.,  §§  8805,8809.  Similar  provisions  are  to  be  found 
in  the  laws  governing  most  of  oar  large  cities,  and  in  England  and  in  European 
eoontriea  the  government  censorship  is  more  strictly  enforced  respecting  theatres  and^ 
plays.     See  as  to  costody  of  children.  Van  Walters  v.  Board,  182  Ind.  567. 

•  X.  Y.  R.  8.  542.  §  86. 

s  111.  Stat,  Starr  &  Cartis,  vol.  8,  pp.  188-192;  Quillotte  v.  New  Orleans,  12  La. 
Ann.  482. 
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at  the  present  time.  In  1870,  the  State  of  Massaehasetts,  with  a  view 
to  the  establishment  of  an  abattoir,  and  the  concentration  and  sanitary 
control  of  certain  business,  gave,  bj  the  act  incorporating  '^  The  Butch- 
ers'  Slaughtering  and  Melting  Association,  in  Brighton,''  authority  to 
the  State  Board  of  Health  to  order  any  one  engaged  in  the  business  of 
slaughtering  within  six  miles  of  Faneuii  Hall,  and  not  upon  any  island  in 
the  harbor,  to  slaughter  cattle,  sheep  or  other  animals  upon  the  premises 
of  this  corporation.  The  purpose  of  this  act  was  carried  out,  and  in  1871 
the  control  of  noxious  and  offensive  trades  was  more  effectually  placed 
in  the  State  board.* 

In  Illinois,  Louisiana  and  other  States  similar  statutes  have  been 
adopted,  the  State  delegating  to  local  administration  jurisdiction  re- 
specting these  regulations. 

In  Bush  and  others  against  Seabury'  the  New  York  Supreme  Court 
sustained,  under  the  act  of  April  8,  1801,  the  trustees  of  the  village  of 
Poughkeepsie  in  enforcing  a  by-law  ^^  to  regulate  the  public  market  of 
the  village  of  Poughkeepsie  and  to  prevent  forestalling  the  same,'' 
whereby  limits  were  set  for  the  sale  of  beef,  pork,  veal,  mutton  or 
other  kind  of  meat,  and  the  defendant  was  charged  with  a  penalty  for 
selling  meat  out  of  his  wagon  within  the  limits  mentioned.  The  same 
court  held  in  1833,  in  Village  of  Buffalo  v.  Webster,"  that  "  where  a 
by-law  of  an  incorporated  town  forbids  the  hawking  about  or  selling 
by  retail  meats  within  the  bounds  of  the  corporation,  and  within  certain 
distances  thereof,  the  sale  of  a  quarter  of  lamb  to  a  grocer  at  a  place 
not  within  the  allowed  limits,  and  taking  goods  in  payment  is  a  vio- 
lation of  the  ordinance,  subjecting  the  seller  to  the  penalty  imposed ; 
and  further  it  seemed  a  stranger  would  be  subject  to  the  law  and  pro 
hac  vice  would  be  deemed  an  inhabitant  and  chargeable  with  the  law." 
Chief  Justice  Savage  in  this  case  expounds  this  rule  to  the  same  effect 
as  have  other  courts  in  later  decisions.  He  says :  '^  At  common  law 
corporations  have  power  to  make  by-laws  for  the  general  good  of  the 
corporation.     They  must  be  reasonable  and  for  the  common  benefit ; 

>  See  Qen.  Stat.  Mass.,  chap.  365,  Laws  1870;  chap.  167,  Laws  1871;  5th  Ann.  Rep., 
Mass.  St.  Bd.  H.,  1874.  pp.  6-21;  8th  Ann.  Rep.  pp.  8,  4;  6th  Ann.  Rep.,  N.  Y.  City 
Bd.  H.,  1874,  p.  773,  note. 

«  8  Johns.  418 ;  Petz  v.  City  of  Detroit,  95  Mich.  169;  10  Wend.  100;  see  Nightin. 
gale's  case,  11  Pick.  168:  City  of  Buffalo  v.  Schleifer,  21  N.  T.  Supp.  913;  Com. 
V.  Crowell,  156  Mass.  215;  Village  of  Stemford  v.  Fisher,  N.  Y.  Ct.  App.,  Nov. 
28,  1893. 

» 16  Wall.  62;  11  U.  S.  746:  97  U.  S.  659. 
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thcj  mii8t  not  be  in  restraint  of  trade,  nor  impose  a  burden  without  an 
apparent  benefit.  If  it  appears  to  the  court  to  be  reasonable  it  is 
sufficient,  though  it  be  not  averred  in  the  pleading  to  be  so. 

A  by-law  for  the  regulation  of  trade  and  imposing  particular 
restraints  as  to  time  and  place  is  good  ;  but  general  restraints  are  bad. 
For  example,  a  by-law  that  no  meat  should  be  sold  in  the  village  would 
be  bad,  but  that  meat  should  not  be  sold  except  in  a  particular  place  is 
good,  not  being  a  restraint  of  the  right  to  sell  meat,  but  a  regulation 
of  that  right.  The  case  of  Pierce  v.  Bartram,  Cowp.  269,  involved 
the  principle  of  this  case.  The  law  was  that  no  butcher  or  other 
person  should  within  the  walls  of  Exeter  slaughter  any  beast ;  it  was 
objected  that  this  by-law  was  void  as  being  in  restraint  of  trade  and 
including  persons  not  free  of  the  city.  Lord  Mansfield  said  the  by-law 
in  question  is  not  a  restraint  of  trade,  but  only  a  regulation  of  it  in 
this  particular  city,  and  as  to  the  defendant  being  a  stranger,  ho  said 
he  was  an  inhabitant  "pro  hoc  vice.^^ 

Public  use  is  defined  by  the  New  York  Supreme  Court  in  the 
Matter  of  the  Bloomfield  and  Rochester  Natural  Gas-light  Company 
V.  Richardson,*  and  the  statement  is  applicable  to  many  instances  of 
the  exercise  of  police  powers.  The  court  says :  "  It  is  not  necessary 
that  the  improvement  should  directly  benefit  the  people  of  the  whole 
State,  but  the  direct  public  benefit  contemplated,  may  be  confined  to  a 
particnlar  community.  When  the  use  to  which  private  pro|)erty  is  to 
be  appropriated  is  a  public  one,  the  legislature  is  the  sole  judge  of  the 
necessity  or  expediency  of  the  appropriation.  In  general  the  legis- 
lature is  the  sole  judge  of  what  constitutes  a  public  use.  But  to  a  very 
limited  extent  the  constitutionality  of  a  statute,  purporting  to  confer 
the  right  to  take  private  property  for  public  use,  is  a  judicial  question. 
It  seems  if  any  business  or  enterprise  can  fairly  be  supposed  to  be  a 
matter  by  which  the  public  of  a  particular  community  or  various  com- 
munities may  be  benefited,  or  if  it  has  for  its  object  or  one  of  its 
objects,  a  matter  which  may  be  for  the  public  l)cnefit,  then  such  busi- 
ness enterprise  is  a  public  use  within  the  meaning  of  the  Constitution, 
although  the  parties  engaged  in  it  may  be  actuated  solely  by  the 
inducement  of  private  gain." 

This  is  equally  true  of  the  term,  public  interest,  which  determines 
the  interference  in  many  directions  with  the  use  of  property  or  in  busi- 
ness enterprise.     It  is  not  limited  to  the  benefit  to  be  received  imder 

>  63  Barb.  437. 
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the  law  of  eminent  domain,  but  may  relate  to  the  prevention  of  an 
evil  result,  while  the  property  remains  in  private  hands.  The  princi- 
ple is  amply  elucidated  in  the  discussion  and  many  citations  in  Mr. 
Pomeroy's  able  brief  given  in  the  rcport  of  this  case.  The  legisla- 
ture becomes  almost  a  dictator,  as  under  the  old  Eoman  formula  to  see 
to  it  that  no  part  of  the  community  has  injury.  Docks,  telephone  and 
electric  light  companies,  elevators  like  inns  and  railways  must  do  pub- 
lic service  and  at  reasonable  charges.  Their  control  by  fixed  laws  can 
no  longer  be  questioned.'  Where  the  evidence  was,  that  the  stretch- 
ing of  electric  wires  over  and  upon  the  roofs  of  buildings,  is  extremly 
dangerous,  both  as  being  liable  to  originate  fires,  and  as  obstructions  to 
the  extinguishment  of  fires  otherwise  originated,  a  city  ordinance* 
absolutely  forbidding  the  practice,  is  a  valid  exercise  of  police  power, 
was  held  in  Electric  Improvement  Co.  v.  City  and  County  of  San  Fran- 
cisco; and   the   requirements  of  railroads  to  build  cattle-guards  and 

'  Munn  V.  Dlinois,  94  U.  S.  113;  Case  of  Budd.  148  U.  8.  517.  and  117  N.  Y.  1; 
Buffalo  E.  S.  R.  R.  v.  Buffalo  8.  R.  Co.,  Ill  N.  Y.  132;  People  v.  Boston  &  A.  R.  R., 
70  N.  Y.  569;  Bartholf  v.  O'Reilly,  74  N.  Y.  509;  Chicago,  B.  &  Q.  R.  R.  v.  Iowa, 
94  U.  8.  155;  8pring  Valley  Water- Works  v,  Schottler,  110  U.  8.  347;  Dow  v.  Bei- 
delman,  125  U.  8.  680;  Railway  v.  Railway,  80  Ohio  8t.  604;  8tate  v.  Gas  Co.,  84 
Ohio  St.  572;  Ruggles  v.  People,  91  III.  256;  Baker  v.  8tate,  54  Wis.  368:  Nash  v. 
Page,  80  Ky.  539;  Girard  Storage  Co.  v.  8outhwark  Co.,  lOoPenn.  8t.  248;  Weheter 
Tel.  Co.,  17  Neb.  126;  Stone  v.  Yazoo  and  Miss.  Valley  R.,  62  Miss.  607;  Hackett  v. 
State,  105  Ind.  250;  Central  Union  Tel.  Co.  v.  Bradbury,  106  Ind.  1;  Central  Union 
Tel.  Co.  V.  State,  118  Ind.  194;  Ches.  &  P.  Telephone  Co.  v.  Baltimore  &  O.  Tel.  Co., 
66  Md.  399;  Del.,  etc.,  v.  Central  Stock  Y.  Co.,  45  N.  J.  Eq.  50;  Zanesville  v.  Gas- 
light Co.,  47  Ohio  St,  1;  Chicago  R.  Co.  v.  Minnesota,  134  U.  8.  418;  Ruggles  v. 
Illinois,  108  U.  8.  526;  Railroad  Commission  cases,  116  U.  8.  307;  Georgia  Banking 
Co.,  128  U.  8.  174;  People,  cxrel.  N.  Y.  E.  L.  Co.,  v.  Squire,  107  N.  Y.  593;  145  U.  8. 
175;  N.  Y.  State  Laws,  chap.  499,  Laws  1885;  chap.  503,  Laws  1886;  R.  S.  Ohio, 
§  8752;  New  Orleans  Ga.s  Co.  v.  Louisiana  L.  H.  P.  &  M.  Co..  115  U.  S.  650;  Stein  v. 
Bienville  W.  8.  Co.,  141  U.  8.  67;  Charlotte  C.  &  A.  Co.  v.  Gibbes,  142  U.  S.  886;  as  to 
the  regulation  of  speed  of  railroad  trains,  Schlereth  v.  Mo.  P.  Co.,  96  Mo.  609;  Virginia 
M.  R.  Co.  V.  White,  84  Va.  498;  Grand  Trunk  R.  Co.  v.  Ives,  144  U.  8.  408;  and  as  to 
the  nature  of  quasi  public  corporations  and  their  tenure  of  property  as  subject  to  lien. 
Hill  V.  Railroad,  11  Wis.  214;  Railroad  Co.  v.  Gilmore,  87  N.  H.  410;  Piatt  v.  Rail- 
road  Co.,  26  Conn.  544;  Coe  v.  Peacock,  14  Ohio  St.  187;  Lathrop  v.  Middleton,  23 
Cal.  257;  State  v.  Rives,  5  Ired.  307;  Board  of  Education  v.  Greenebaum,  89  111. 
609;  Badger  Lumber  Co.  v.  Marion  Water  8.  Electric  L.  &  P.  Co.,  48  Kansas  B. 
182;  80  Pac.  R.  117;  N.  Y.  R.  8.  Vol.  3  (Birdseye  ed.)  pp.  3389-3341;  s.  v.  v.  Wharves 
L.  of  1882,  chap.  410,  §§  798,  799,  800,  801,  802;  Laws  1865,  chap.  569;  People  v. 
Com'rs  of  Taxes,  101  N.  Y.  822;  Taylor  v.  Atlantic  M.  L  Co.,  87  N.  Y.  275;  68 
N.  Y.  552;  106  N.  Y.  129. 

«45  Fed.  R.  593,  same  v.  Scannell,  id.  596. 
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bridges,*  to  fumisli  waiting  rooms,  and  erect  depots,  to  put  signboards 
and  flagmen  at  crossings,  and  regulating  stations  and  fares,  and  speed  at 
tunnels,  and  passing  through  or  by  cities,  are  familiar  to  us,  with  the 
more  recent  acts  to  prevent  the  use  of  stoves,  or  furnaces,  to  heat  pas- 
Sanger  cars.  Also  the  acts  for  the  safety  and  protection  of  life  and 
property,  we  have  already  seen,  come  within  the  ordinary  police* 
powers,  including  the  examination  of  scaffolding,  ropes,  blocks,  pulleys, 
and  tackle  used  in  the  construction,  repairing  or  painting  of  buildings, 
and  the  inspection  and  regulation  of  hoistways,  and  of  elevators, 
boilers  and  engines,  well  holes  in  buildings,  fire-escapes,  and  a  coil  of 
rope  to  be  provided  in  every  lodging  room  of  a  hotel. 

The  mandate  of  the  law  has  long  laid  upon  innkeepers  and  common 
carriers.  They  shall  receive  the  public  who  come  to  them  to  the 
extent  of  their  reasonable  accommodation,  and  impose  no  unreasonable 
terms  npon  them.  As  Lord  Hale  has  said  of  ferries,  they  must  give 
attendance  at  due  time,  supply  the  necessary  accommodations  to  all  per- 
sons in  due  order,  and  take  but  reasonable  toll,  so  that  it  is  said  of  these 
pursuits  generally  classed  together  so  far  as  duty  is  concerned,  that  by 
force  of  general  law  the  persons  engaged  in  them  have  a  public  duty  to 
perform,  and  an  extraordinary  responsibility.  Gaius  while  defining  the 
obligation  on  these  occupations,  yet  at  the  same  time  distinguishes  the 
object  of  each.  "  Nauta  ui  trajiciat  vectoreSy  Caupo  ut  viaiorea  man- 
ure eaupona  paiiatur.^^  The  edict'  of  the  praetor  included  ship- 
masters, innkeepers,  and  stable-keepers,. in  the  responsibility  which  is 
fixed  upon  them  by  public  policy.  Much  relative  to  their  public  and 
peculiar  duties  is  so  generally  recognized,  and  so  familiar,  that  it  needs 

>  1  B.  8.  N.  Y.  683,  684;  L.  1844,  cbap.  248  :  People  v.  Jenkins.  1  HiU,  409;  People 
T.  N.  Y.,  N.  H.  &  H.  R.,  6  N.  Y.  Sap.  945  ;  123  N.  Y.  635  ;  State  v.  Kansas  City, 
Fort.,  S.  k  O.  F.  R.  Co.,  82  Fed.  R.  722  ;  Stat«  v.  RaUway,  83  Mo.  144  ;  N.  Y.  &  R., 
45  X.  J.  E.  436;  People  v.  B.  &  A.  R.  R.,  70  N.  Y.  569;  chap.  676,  N.  Y.  1892,  §§  88. 
87  ;  People  v.  Mann.  Badd  v.  People,  Crutclier  v.  State  of  Kentucky,  supra.  Mary- 
Uod  has  in  189*3  extended  the  time  to  discontinue  stoves  in  cars  until  1894. 

•See  chap  517,  L.  N.  Y.  1892;  as  to  elevators,  see  N.  Y.  L.  chap.  275,  1892,  §  492, 
€hap.  261, 1886;  as  to  boilers,  see  N.  Y.  Cons.  Act.  1882.  §§  310-12;  N.  Y.  L.  1882, 
chap.  410.  §  487.  Georgia  in  1892  required  seaside  hotel-keepers  to  maintain  life 
boftts:  see  Ohio  Stat.  1892:  Mass.  Stat.  1888,  chap.  367,  1885,  chap.  374;  Colwell  v. 
Slade.  156  Mass.  84;  Rose  y.  King,  49  Ohio,  213. 

*  Aii  PnuUn',  NaxUae  cauponsM  ttabularii  quod  cviusqxie  saXtum  fore  receperint  niH 
rettUfunt  in  eo9  judicium  dabo  J.  C.  D.  IV,  9.  see  Puchla  Inst,  3,  116. 

1  Har.  I^  T.  6;  see  Platt  v.  Hibbard,  7  Cow.  499;  Ang.  Com.  Car.,  §  67 ;  2  Kent 
Com.  503  teq.;  Corp.  J.  C.  IV.  Tit.  9,  6;  3  Kent  Com.  7;  Bennett  v.  Mellor,  5  Term. 
R  274;  Thompson  v.  Lacey,  8  B.  &  A.  285;  Story  Bail.  302. 
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no  discasdoD,  but  new  questions  have  arisen  nnder  more  recent  legisla- 
tion, both  in  Great  Britain  and  in  this  country,  especially  nnder  the 
British  Passenger  Acts,  and  the  United  States  Immigrant  laws;  and 
furthermore  by  analogy'  perhaps,  requirements  similar  to  a  limited 
degree,  have  been  made  upon  restaurants,  and  theatres,  and  places  of 
public  entertainment,  growing  out  of  this  common  feature  of  their 
business,  that  the  public  in  general  is  invited  to  the  use  and  enjoyment 
of  the  advantages  they  offer,  for  the  necessities  or  pleasures  of  daily 
life.  While  their  offer,  as  that  of  the  innkeeper's  hospitality,  is  on  the 
basis*  of  a  contract,  yet  two  consequences  immediately  attach,  whereof 
a  willful  disregard  on  their  part  becomes  a  tort  and  a  public  wrong* 
for  which  the  courts  will  apply  a  remedy. 

They  must  receive  every  one,  amenable  to  proper  order  and  regula- 
tions, and  protect  them,  and  tlieir  property  while  infra  hospitium^  or 
within  their  care.  To  be  held  liable,  therefore,  for  this  duty  of  hospi- 
tality which  they  cannot  refuse,  is  a  curious  result  from  a  relation  en- 
tered into  voluntarily  on  the  part  of  the  guest  or  customer,  but  partly 
forced  upon  the  innkeeper,  or  in  some  cases  the  restaurant  keeper  and 
theatre  manager,  by  public  policy,  and  by  such  laws  as  those  of  so 
called  civil  rights,  or  under  the  amendment  of  the  Constitution  and 
laws  of  some  of  the  States,  having  reference  to  the  rights  of  colored 
persons,  and  those  formerly  held  in  slavery.  Many  of  the  old  casea 
turned  on  the  question,  whether  the  plaintiff  or  his  goods  were  or  were 
not  "  infra  hospitiura^'*  but  the  new  cases  under  the  laws  above  spoken 
of,  relate  to  specific  duties  imposed  by  public  enactments.* 

The  Passenger  Act  of  Great  Britain,  August  14, 1855,  required  every 
passenger  ship  to  carry  a  duly  qualified  medical  practitioner,  and  to 
supply  medicine  proper  and  necessary  for  disease ;  and  actions  were 
brought  to  fix  additional  responsibility  for  the  treatment  of  patients  by 

»  Hollister  v.  Nowlen,  19  Wend.  234. 

«  2  Kent  Com.  571,  607;  3  Black.  Com.  165;  1  Smith's  L.  C,  H.  &  W.'s  notes,  807, 
teq. 

•Orange  Bank  v.  Brown,  8  Wend.  158. 

*Calye*8  case,  8  Co.  32;  East  I.  Co.  v.  Pullen,  Strange's  R.  690;  Tower  v.  Utica& 
S.  R.  R.,  7  Hill,  47;  LeConteur  v.  London  &  S.  W.  R.  Co.,  18  L.  J.  (N.  S.)  825;  Gros. 
venor  v.  N.  Y.  C.  R.  R.,  89  N.  Y.  34;  Dale  v.  Hale,  1  Wilson,  282;  Head  Money  cases, 
112  U.  S.  580;  Passenger  Act,  1855  of  Great  Britain;  Act  of  Congress,  AagostS, 
1882;  An  act  to  regulate  immigration;  N.  Y.  Penal  Code,  §  888;  People  v.  King,  110 
N.  Y.  418;  Act  of  Gen.  Ass.,  Louisiana,  approved  Feb.  23,  1882;  Hall  v.  DeCoir, 
95  U.  S.  485.  Miss.  Stat.,  March  2,  1885;  Louisville,  N.  O.  h  T.  R.  v.  State  of  Miss. » 
188  U.  S.  587. 
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the  suTgeon  thnii  provided,  charging  that  there  were  on  his  part  errors 
or  mistakes.  The  United  States  law  was  not  dissimilar,  and  under  this 
also^  snch  actions  were  brought,  but  the  decisions  of  the  courts  have 
been,  that  carriers  were  only  liable  for  a  neglect  of  the  duty  imposed 
hy  the  terms  of  the  act,  to  use  a  reasonable  discretion,  in  provid- 
ing a  competent  man,  and  the  supplies  required,  and  were  not  liable  for 
an  error  of  jadgment  on  the  physician's  part ;  nor  was  the  carrier  com- 
pelled to  employ  the  highest  skill  and  largest  experience.  The  United 
States  laws  for  the  protection  of  immigrants,  further  direct  many 
details  in  the  care  of  immigrants,  and  for  food,  air,  light  and 
ventilation.  Some  of  these  provisions  can  only  have  support  in 
the  police  power  of  the  general  government,  where  snch  a  subject,  as 
commerce,  including  immigration,  is  in  its  exclusive  charge,  since  a 
number  of  these  provisions  are  beyond  any  mere  regulation  of  com- 
merce.* 

This  police  power  of  the  United  States  has  been  doubted,  but  seems 
almost  a  necessary  consequence,  as  was  found  recently  in  respect  to  the 
right  to  protect  *'  the  peace  of  the  United  States,"  and  the  person  of  a 
United  States  judge  under  exceptional  circumstances.'    The  opinion  of 

» All*n  V.  S.  S,  Co.,  132  N.  Y.  91;  Laubheim  v.  DeK.  N.  S.  Co.,  107  N.  Y.  229; 
OBrien  v.  Cunard  S.  8.  Co.,  28  N.  E.  R.  266. 

•  Canniogbam  v.  Naegle,  135  U.  8.  1;  see  Tennessee  v.  Davis,  100  U.  8.  257.  In 
E£ parte  Siebold,  100  U.  S.  395,  the  Supreme  Court  has  said:  "  It  is  argued  that  tha 
preserratioQ  of  peace  and  good  order  in  society  is  not  within  the  powers  confided  to 
the  government  of  the  United  States,  but  belongs  exclusively  to  the  States.  We  are 
m«t  with  the  theory  that  the  government  of  the  United  States  docs  not  rest  upon  the 
soil  and  territory  of  the  country.  We  think  that  this  theory  is  founded  on  a  miscon- 
oeption  of  the  nature  and  powers  of  that  government.  We  hold  it  to  be  an  incontro- 
vertible principle  that  the  government  of  the  United  States  may,  by  means  of  physi- 
cal force,  execute  on  every  foot  of  American  soil  the  powers  and  functions  that  be- 
long to  it.  This  power  to  enforce  its  laws  and  execute  its  functions  in  all  places  doea 
not  derogate  from  the  power  of  the  State  to  execute  its  laws  at  the  same  time  and  in 
the  same  places."  Cooley  v.  Board  of  Wardens  of  Philadelphia,  12  How.  259,  re- 
specting pilotage  laws,  is  cited  as  follows:  *'IIcre,  then,  is  a  cose  of  concurrent  au- 
thority of  the  State  and  national  government  in  which  that  of  the  latter  is  para- 
moant.**  This  rule  is  approved  in  Cunningham  v.  Neagle,  135  U.  8.  16,  upon  a  re- 
view of  the  authorities,  and  further,  that  '*  there  is  a  peace  of  the  United  States'^ 
which  it  is  the  duty  of  the  United  States  officers  to  protect  and  maintain.  In  Ex 
parte  John  L.  Kapler,  148  U.  S.  98,  it  is  held  that  it  is  not  necessary  that  Congress 
shoald  have  the  power  to  deal  with  crime  or  immorality  within  the  States  in  order 
to  maintain  that  it  possesses  the  power  to  forbid  the  use  of  the  mails  in  aid  of  the 
perpetration  of  crime  or  immorality.  That  power  may  be  abused  furnishes  no  ground 
for  a  denial  of  its  existence  if  government  is  to  be  maintained  at  all.     It  must  be  left 
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Mr.  Justice  Miller,  iu  the  Head-money  cases,  gives  a  somewhat  different 
explanation,  but  one  hardly  adequate,  when  we  consider  the  authority 
exercised  under  laws  of  Congress  to  absolutely  prohibit  the  entrance 
into  the  country  of  classes  of  dangerous  persons,  and  the  importation 
of  dangerous  articles  of  commerce,  and  even  to  suspend,  for  a  time, 
immigration.*  He  says:  "The  burden  imposed  on  the  ship-owner  by 
this  statute  (act  to  regulate  immigration)  is  the  mere  incident  of  the 
regulation  of  commerce,  of  that  branch  of  commerce  which  is  involved 
in  immigration."*  It  is  only  a  different  view  of  the  same  problem, 
when  the  Supremo  Court,  in  Leisy  v.  Hardin,  states  that  articles  (or 
persons)  in  such  a  condition  as  tend  to  spread  disease  are  not  legitimate 
subjects*  of  commerce.  The  right  to  protect  the  public  health  and  the 
public  welfare,  even  to  the  extent  of  a  partial  suspension  of  commerce 
in  certain  directions,  when  the  necessity  for  it  is  apparent,  is  equally 
an  incident  of  the  control  of  these  subjects  vested  in  Congress,  and  ex- 
ercised by  the  Federal  officers  beyond  the  limits,  wherein  the  police 
powers  reserved  to  the  States  are  restrained.  When  used  to  any  un- 
to Congress,  in  the  exercise  of  a  sound  discretion,  to  determine  in  what  manner  it 
will  exercise  a  power  which  it  possesses.  As  to  laws  respecting  the  Chinese,  who 
of  that  race  maj  enter  the  country,  and  the  necessary  certificate  see  Wan  Shing  v. 
U.  S.  140  U.  S.  424;  chap.  104, 23  U.  S.  R.  S.)  '*  prohibiting  the  imixJrtation  of  aliens^ 
under  contract,  to  perform  labor,  does  not  prohibit  contract  with  alien  to  be  a  pastor. 
The  intent  of  Congress  was  simply  to  stay  the  influx  of  cheap  and  unskiUed  labor. 
'No  purpose  of  action  against  religion  can  be  imputed  to  any  legislature,  State  or 
nation."    Church  of  the  Holy  Trinity  v.  U.  S.,  143  U.  S.  457. 

1  See  Passenger  Act,  1882,  chap.  374,  §§  3,  4,  6;  also  Act  to  Regulate  Immigra- 
tion,  chap.  370,  Aug.  3,  1882;  chap.  104.  1885;  chap.  220,  1887;  chap.  551,  1891;  chap. 
220,  1884;  chap.  1004,  1888;  see  19  Fed.  R.  053;  23  Fed.  R.  906;  28  Fed.  R.  796;  36  id. 
303;  40  id.  709;  41  id.  751;  43  id.  114;  45  id.  44;  Chinese  Exclusion  case,  Chae  Chan 
Ping  V.  U.  S.,  130  U.  S.  581;  Wan  Shing,  140  U.  S.  424;  see  the  proclamation  or  cir- 
cular of  the  Treasury  Department,  U.  S.  Marine  Hospital  Service,  issued  with  the 
approval  of  the  President,  September  1,  1892,  ordering  "that  no  vessel,  from  any 
port,  carrying  immigrants  shall  be  admitted  to  any  port  of  the  United  States  until 
said  vessel  shall  have  undergone  a  quarantine  detention  prescribed.  The  general 
government  in  the  same  month  established  a  quarantine  camp  on  United  States  ground 
at  Sandy  Hook,  and  Federal  officers  and  troops  maintained  the  quarantine  lines  there 
and  iu  the  sound  at  New  York.  U.  S.  Stat.,  April  29, 1878,  20  Stat.  87,  provides  that 
the  Surgeon-General  of  Marine  Hospital  Service  shall  frame  needful  rules  and  regu- 
lations under  the  direction  of  the  Secretary  of  the  Treasury,  subject  to  the  approval 
of  the  President,  and  for  the  enforcement  of  the  national  quaraJiHne  ttUe$»  See, 
also,  Opinion  of  Solicitor-General,  and  of  Attorney-General,  September  10,  1892.  An 
U.  S.  quarantine  existed  for  years  in  several  States. 

M12U.  S.  595. 

»  135  U.  S.  112. 
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necessary  and  unlawful  excess,  the  courts  will  not  hesitate  to  interpose 
the  barrier  of  law,  as  in  the  Civil  Rights  cases. 

The  declaration  by  United  States  statute,  that  all  persons  shall  be 
entitled  to  equal  accommodations  and  privileges  of  inns,  public  convey- 
ances, and  places  of  public  amusement,  was  held,  in  the  Civil  Rights 
cases,  UDConstitntional,  as  applied  to  the  several  States.  The  four- 
teenth amendment  to  the  United  States  Constitution  does  not  "  apply 
to  every  act  of  discrimination  which  a  person  may  see  lit  to  make,  as 
to  the  gnests  he  will  entertain,  or  as  to  the  people  he  will  take  into  his 
coach,  or  cab  or  car,  or  admit  to  his  concert  or  theatre,  or  deal  with  in 
other  matters  of  intercourse  or  business."*  The  laws  of  the  States  re- 
quire innkeepers  and  public  carriers,  to  the  extent  of  their  facilities,  to 
furnish  proper  accommodations  to  all  unobjectionable  persons,  who,  in 
good  faith,  apply  for  them,  and  they  belong  to  the  domain  of  State, 
not  national  legislation,  but  if  the  laws  themselves  make  any  unjust 
discrimination.  Congress  has  power  to  afford  a  remedy. 

Such  laws  protecting  civil  and  public  rights  have  been  enforced  by 
the  courts.  In  Kew  York  State  in  People  v.  King,  the  proprietors  of 
a  skating  rink,  in  the  village  of  Norwich,  in  1SS4,  were  indicted  for 
refusing  admission,  because  applicants  were  colored  men,  and  were  held 
guilty  of  a  misdemeanor.*  A  like  ruling  was  of  the  Illinois  Supreme 
Court,  relative  to  circles  or  grades  of  seats  in  a  theatre,  and  by  the 
Michigan  court,  for  distinction  made  in  a  restaurant  between  black 
and  white  men,  but  statutes  have  been  sustained  for  separate  schools* 
for  black  children,  and  "  the  rules  of  a  theatre  reserving  certain  sec- 
tions for  whites,  while  allowing  persons  of  color  to  occupy  others,  are 
not  in  violation  of  the  fourteenth  amendment  of  the  United  States  Con- 
ititution."  The  court  in  the  case  of  Younger  v.  Judah,*  adds,  "  We 
believe  it  is  conceded  on  all  hands,  that  a  common  carrier  may  make 
and  enforce  reasonable  rules  for  seating  passengers,  and  it  has  been 
held  that  such  a  carrier,  in  the  absence  of  any  statute  to  the  contrary, 

»  109  U.  S.  8;  see  VirginU  v.  Rives,  100  U.  S.  318;  U.  S.  R.  S.,  g§  1977-91,  5510,  6519; 
Cril  Rights  Act.  March  1, 1875.  chap.  114;  U.  S.  v.  Harris,  106  U.  S.  629;  Hall  v. 
De  Cair.  95  U.  S.  485. 

•  See  People  v.  King.  110  N.  Y.  418;  N.  Y.  Penal  Code,  §  383;  CivU  Rights  Act 
of  Miss..  February  7.  1873;  Constitution  of  Louisiana  and  Acts  of  Louisiana  in  1870, 
1871;  Joseph  v.  Bidwell,  28  La.  Ann.  882;  Donnell  v.  State,  48  Miss.  661;  Boyle  v. 
Cony.  128  111.  287;  Ferguson  v.  Gies,  82  Mich.  358;  Westchester,  etc.,  R.  R.  v. 
Miles,  55  Penn.  St.  200. 

'  Lehew  t.  Bmmmell.  108  Mo.  546. 

«  Yoanger  ▼.  Jodah,  111  Mo.  R.  803. 
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may  separate  white  and  black  passengers  in  a  public  conveyance  '  as  a 
railroad  car,  and  further,  "  Colored  persons  have  their  own  schools^ 
their  own  churches,  and  often  their  own  places  of  amusement.  Whites 
attending  places  of  amusement  designed  specially  for  colored  persons^ 
may  be  required  to  occupy  separate  seats.  When  colored  persons 
attend  theatres,  and  other  places  of  amusement,  conducted  and  carried 
on  by  white  persons,  custom  assigns  to  them  separate  seats.  Such 
separation  does  not  necessarily  assert,  or  imply  inferiority  on  the  part 
of  one  or  the  other.  It  ordinarily  contributes  to  the  convenience  and 
comfort  of  both. 

A  peculiar  case  was  McGuinn  v.  Forbes  in  the  District  Court  of 
Maryland.*  McGuinn,  who  was  the  pastor  of  a  Colored  Baptist  Church 
at  Annapolis,  alleged  in  his  bill  that  on  the  6th  day  of  July,  1887,  he 
purchased  a  ticket  by  the  Mason  L.  Weems  for  Millenbeck,  Va. 

When  the  supper  bell  rang  he  seated  himself  at  the  table,  and  upon 
his  refusal  to  move,  the  food  and  dishes  were  removed  to  another  table, 
the  passengers  all  taking  seats  at  that  table  and  leaving  him  alone. 
Afterward  the  passeugers  threatened  him,  which  was  the  cause  of  his 
leaving  the  boat  eight  hours  before  reaching  his  destination.  Tlie 
court  held :  "  Within  reasonable  limits  the  carrier  must  be  allowed  to 
manage  his  own  affairs.  In  this  case,  although  the  petitioner  suffered 
some  discomfort  apd  limitation,  he  was  not  obliged  to  leave  the  table 
and  his  supper  was  served,  and  I  do  not  find  that  he  was  discriminated 
against  in  any  manner,  which  can  be  made  the  ground  of  a  legal  action. 
It  was  foolish  and  unreasonable,  as  I  have  said,  in  the  other  passengers 
to  object  to  sit  at  the  same  table  with  this  libellant,  who  is  a  well- 
behaved,  educated  minister  of  the  Christian  religion,  simply  because 
he  may  have  negro  blood  in  his  veins,  but  the  owners  of  the  steamboat 
cannot  be  held  responsible  in  damages  for  that.  Tliere  is  some  ground 
for  a  suspicion  that  the  petitioner  was  not  sufficiently  protected  by 
the  officers  of  the  steamboat,  but  the  proof  fails  to  establish  it.  I, 
therefore,  dismiss  the  libel." 

Education  so  nearly  concerns  the  public  welfare  in  our  country  that 
public  authority  has  been  continuously  invoked  to  make  it  compulsory, 
so  far  as  the  necessary  instruction  in  reading,  writing,  spelling,  English 

1  West  Chester,  etc.,  R.  R.  v.  Miles,  55  Penn.  St.  209;  see  Georgia  St.  Law,  18W; 
Louisville,  N.  O.  &  T.  R.  R.  v.  Miss.,  133  U.  S.  587;  Chilton  v.  St.  Louis  &  L  M.  Ry. 
Co.,  114  Mo.  R.  88;  Railroad  Co.  v.  Benson  (Tenn.)  4  S.  VV.  R.  7;  Houck  ▼.  Biil- 
way  Co.,  38  Fed.  R.  226;  Day  v.  Owen,  5  Mich.  520. 

« 87  Fed.  R.  639. 
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grammar,  geography  and  arithmetic*  Some  of  the  States,  as  Con- 
necticat,  add  instruction  in  some  honest  and  lawful  calling.  All  this 
preparation  for  citizenship  is  enforced  directly  and  indirectly,  and 
town  officers,  commissioners  of  education  and  inspectors,  both  of 
schools  and  factories,  receive  or  make  reports  on  attendance.  In  most 
of  the  States  employment  of  children  under  thirteen  years  of  age  is 
prohibited,  and  school  attendance  between  the  ages  of  eight  and  four- 
teen must  be  for  periods  of  from  fourteen  to  twenty  weeks.  In  New 
York  State  the  period  is  fourteen  weeks  in  every  year.  In  Massachu- 
setts twenty  weeks.  In  Connecticut  twenty-four  weeks  for  children 
under  thirteen  and  twelve  weeks  in  every  year  for  children  between 
thirteen  and  fourteen  are  required,  and  Connecticut  further  forbids  the 
employment  of  any  child  under  fourteen  at  labor,  if  such  child  shall 
have  resided  in  the  State  nine  months  and  shall  not  have  attended  a 
school  sixty  full  days  in  the  twelve  months  preceding.  Fines  are  laid 
upon  the  parents  and  persons  having  the  care  of  young  children  for 
every  week  of  the  required  school  attendance  not  observed,  and  children 
who  are  habitual  traants,  may  be  arrested  and  subjected  to  such  disci- 
pline, instruction,  and  confinement,  as  shall,  in  the  judgment  of  the 
local  authorities  who  shall  make  the  needful  arrangements,  rules  and 
regolationa,  be  most  conducive  to  the  welfare  of  such  children,  and  to 
the  good  order  of  the  city  or  town.  Employment  •of  children,  who 
have  not  the  certificate  of  school  attendance,  is  forbidden  under  a  pen- 
alty, and  the  school  trustees,  as  well  as  factory  inspectors,  examine  int6 
and  report  on  these  facts.  Appropriations  are  generally  made  in  all 
the  States  for  educational  purposes,  and  some  of  the  States  have  pro- 
vided separate  schools  for  colored  persons.'  Georgia  has  made  such  a 
school  a  branch  of  its  State  University. 

Considerations  for  the  pnblic  health,  safety  and  morals  lead  each 
year  to  new  police  enactments,  and  it  may  be  feared  that  the  original 
objecta  are  obscured  by  the  zeal  of  legislators  for  holidays  and  hours  of 
labor.  The  Supremo  Court  in  Soon  Iling  v.  Crowley,*  said  in  Mr. 
Joatioe  Field's  opinion  in  1884,  the  employment  of  time  must  be  sub- 
ject to  sach  general  rules  as  are  adjusted  by  society  for  the  common 


Pub.  Stat.,  Rev.  1882,  p.  817;  Supp.  211,  733,  546,  547,  Laws  1887, 
cksp.  280:  Maas.  Lawa  1888,  chap.  848;  Gen.  Stat,  of  Conn.  2102,  chap.  CXXXI, 
IS  2103,  2105,  2106,  2100,  2112;  Ohio  R.  S.,  §§  2573,  6986;  Laws  1892;  N.  Y.  Laws 
1874,  chap.  421;  N.  Y.  Laws  1876.  chap.  872. 

*8ee  L.  L.  Ohio,  Georgia,  New  Jersey,  Utah,  Colorado  and  New  York,  1892. 

'118  r.  8.  at  p.  709. 
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welfare.  "  Society  sajs  what  contracts  shall  be  in  writing,  and  what 
may  be  verbally  made,  and  on  wliat  days  they  may  be  executed,  and 
how  long  they  may  be  enforced,  if  their  terms  are  not  complied  with. 
So  too  with  the  hours  of  labor.  On  few  subjects  has  there  been  more 
regulation.  How  many  hours  shall  constitute  a  day's  work  in  the 
absence  of  contract  ?  At  what  time  shops  in  onr  cities  sliall  close  at 
night  are  constant  subjects  of  legislation." 

"  Laws  setting  aside  Sunday  as  a  day  of  rest  are  upheld  not  from  any 
right  of  the  government  to  legislate  for  the  promotion  of  religious  ob- 
servances, but  from  its  right  to  protect  all  persons  from  the  physical 
and  moral  debasement  which  comes  from  uninterrupted  labor.  Such 
laws  have  always  been  deemed  beneficent  and  merciful  laws,  especially  , 
to  the  poor  and  dependent,  to  the  laborers  in  our  factories  and  work- 
shops, and  in  the  heated  rooms  of  our  cities,  and  their  validity  has  l)een 
sustained  by  the  highest  courts  of  the  States."  A  somewhat  broader 
and  more  satisfactory  statement,  and  mention  of  decisions  upon  Sunday 
laws,  is  by  the  N.  Y.  Court  of  Appeals  in  Smith  v.  Wilcox*  in  1862, 
where  Mr.  Justice  Allen  observes  that  "  onr  statute  regulating  the  ob- 
servance of  Sunday  prohibits  all  servile  labor  or  work  on  that  day,  ex- 
cepting works  of  necessity  and  charity,  unless  done  by  those  who  keep 
Saturday  as  a  holy  da}^  and  whose  labor  does  not  disturb  other  persons 
in  the  observance  of  the  first  day  of  the  week  as  holy  time.  The  stat- 
ute is  in  harmony  with  the  religion  of  the  country,  and  the  religious 
sentiment  of  the  public,  and  for  the  support  and  maintenance  of  public 
morals  and  good  order. 

Its  design  is  not  to  enforce  the  conscience  or  compel  the  religions 
observances  of  the  day,  or  compel  conformity  to  any  religious  rites  or 
ceremonies,  but  simply  to  secure  to  the  day  the  outward  respect  and 
observance  which  is  due  to  it,  as  the  acknowledged  Sabbath  of  the 
great  mass  of  the  people."  A  contract  for  the  publication  of  an  adver- 
tisement in  the  newspaper  to  be  issued  and  sold  on  Sunday  was  held 

'  24  N.  Y  353;  see  opinion,  U.  S.  Sup.  Ct..  Ch.  of  the  Holy  Trinity  v.  U.  S.,  148 
U.  8.  457,  at  pp.  465^71;  People  v.  Dennin,  35  Hun,  827;  State  v.  O'Rourk.  35  Neb. 
614;  CorteBy  v.  Territory,  New  Mexico  Sup.  Ct.,  Aug.  24,  1892.  82  Pac.  R,  504;  Com. 
V.  McNeese,  156  Mass.  231. 

'Carroll  v.  Staten  I.  R.  R.,  58  N.  T.  126;  see  Ohio  State  1892,  prohibitiDg 
barbers  from  carrying  on  their  business  on  Sunday;  N.  Y.  Pen.  Code,  §§  259-277; 
R.  S.  Ohio,  §  7033;  89  N.  Y.  220;  see  also  O'Shea  v.  Cohn,  88  Hun,  114;  People  t. 
Dennin.  35  Hun,  827;  Cornelius  v.  Reiser,  18  N.  Y.  Supp.  118:  N.  Y.  Pen.  Code, 
§§  263,  277;  People  v.  Moses.  85  N.  E.  R.  498;  see  Ex  parte  Newman,  9  Ckl.  002; 
Ex  parte  Andrews,  18  Cal.  678. 
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void.  In  a  later  decieion*  it  was  held  that  a  common  carrier  may 
contract  for  carriage  on  Sunday  and  is  held  to  the  responsibility  of  his 
contract,  and  in  Platz  v.  The  City  of  Cohoes,  the  Court  of  Appeals 
refused  to  extend  the  operation  of  the  statute.  More  recently  we  have 
a  decision  of  the  same  court,  in  People  v.  Moses,  which  approaches 
rearer  to  a  settlement  of  the  legal  principles  and  the  questions  of  con- 
struction of  the  statutes  involved.  The  defendant  is  thereby  held 
guilty  of  a  misdemeanor  for  fishing  on  Sunday  in  private  grounds  in  a 
pond  belonging  to  a  club  of  which  he  was  a  member.  The  court  says : 
*' The  Christian  Sabbath  is  one  of  the  civil  institutions  of  the  State; 
and  that  the  legislature,  for  the  purpose  of  promoting  the  moral  and 
physical  well-being  of  the  people,  and  the  peace,  quiet  and  good  order 
of  society,  has  authority  to  regulate  its  observance  and  prevent  its 
desecration,  by  any  appropriate  legislation,  is  unquestioned."  (Linden- 
muUer  v.  People,  33  Barb.  548  ;  Neuendorff  v.  Duryea,  69  N.  Y.  557.) 
We  have,  therefore,  only  to  construe  the  statutes  and  ascertain  whether 
tliey  prohibit  the  act  complained  of.  Section  259  of  the  Penal  Code 
provides  that  "the  first  day  of  the  week  being,  by  general  consent,  set 
apart  for  rest  and  religious  uses,  the  law  prohibits  the  doing  on  that 
day  of  certain  acts  hereinafter  specified,  which  are  serious  interruptions 
of  the  repose  and  religious  liberty  of  the  community."  It  is  not  the 
meaning  of  this  section  that  every  act  which  is  claimed  to  be  a  violation 
thereof  must  in  fact  be  a  serious  intermption  of  the  repose  and  religious 
liberty  of  the  community,  but  the  legislature  in  subsequent  sections 
specified  certain  acts  which  are  declared  to  be  serious  interruptions  of 
the  repose  and  religious  liberty  of  the  community  —  acts  necessarily 
described  in  general  and  comprehensive  terms  which  the  law-makers 
believed  had  a  general  tendency  to  interfere  with  Sunday  as  a  day  of 
rest  and  religious  worship.  Section  263  prohibits  all  labor  on  Sunday, 
excepting  works  of  necessity  or  charity ;  and  it  matters  not  whether 
the  prohibited  labor  be  public  or  private,  wherever  it  is  performed  it 
is  prohibited.  In  section  265  particular  acts  are  specified  which  are 
prohibited  as  follows:  "All  shooting,  hunting,  fishing,  playing,  horse- 
racing,  gaming  or  other  public  sport,  exercise  or  shows  upon  the  first 
day  of  the  week,  and  all  noise  disturbing  the  peace  of  the  day  are 
prohibited.''     In  sections  266,  267  and  268  other  acts  are  specially  pro- 

>  See  Laws  N.  Y.  1892,  chap.  298  :  "  An  act  to  provide  for  the  health  and  recrea- 
tkm  of  the  people  hj  setting  apart  certain  piers  along  the  river  fronts  of  the  citjr  of 
Kew  York  for  their  use  and  to  make  provision  for  the  easier  transaction  of  business 
bj  the  people  of  the  State  at  such  piers." 
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hibited.  It  is  thas  seen  that  among  the  acts  specially  prohibited  on 
Sunday  is  fishing.  That  is  absolutely  prohibited  on  Sunday  every- 
where and  under  all  circumstances.  It  may  be  done  in  a  community 
where  it  does  not  offend  the  sensibilities  of  any  one,  it  may  be  done  in 
such  a  manner  as  not  to  disturb  the  peace  or  intemipt  the  repose  of 
religious  liberty  of  the  community,  and  yet  the  law  is  violated.  It  is 
quite  unreasonable  to  suppose  that  the  legislature  meant  that  whenever 
any  of  these  acts  are  charged  as  a  violation  of  the  law  an  issue  can  be 
framed  and  tried  as  to  their  public,  offensive  or  disturbing  character. 
The  legislature  has  settled  that  matter  by  prohibiting  them  absolutely. 
A  just  regard  for  the  rest,  improvement,  even  for  the  appropriate 
recreation*  of  the  people,  has  always  been  thought  a  part  of  good 
government,  if  not  directly  compulsory  upon  the  private  citizens.  In 
this  view,  from  time  to  time  holidays  have  been  ordered,  and  so  far 
they  have  not  been  deemed  inordinate. 

Laws,  determining  the  rules  of  labor,  founded  upon  the  princi- 
ples already  discussed,  for  the  protection  of  minors,  women  and 
defenseless  classes  of  people,  and  framed  with  due  regard  both  to  the 
interests  of  the  State  for  health,  for  education  and  for  safety,  have 
been  found  necessary  and  have  been  generally  established.  The  last- 
mentioned  motive  for  safety  has  added  new  legislation.  Georgia  limits 
the  runs  of  trainmen  on  its  railroads  to  thirteen  hours  in  twenty-four, 
and  Ohio  forbids  trainmen  and  telegraph  operators,  who  have  been  on 
duty  for  fifteen  hours,  to  go  again  on  duty  until  they  have  had  eight 
hours  rest.  New  York  requires  eight  hours  rest  for  any  conductor, 
engineer,  fireman  or  any  trainman,  who  has  worked  in  any  capacity 
for  twenty-four  hours  on  any  railroad  of  thirty  miles  in  length,  in 
whole  or  in  part  within  the  State.'  The  New  York  statute  further 
provides  that  ten  hours  shall  constitute  a  day's  labor  on  all  steam 
surface  and  elevated  railroads. 

This  last-mentioned  law,  however,  is  weakened  by  a  subsequent 
section  which  seems  to  involve  a  right  of  interference  with  contracts 
for  labor  dependent  upon  compensation  as  follows:  "For  every  hour 
in  excess  of  said  ten  hours  labor,  that  any  conductor,  engineer,  fire* 
man,  or  any  trainman  of  any  railroad  company  or  corporation,  owned 
or  operated  within  this  State,  who  works  under  the  direction  of  a 
superior,  or  at  the  request  of  such  company  or  corporation,  shall  be 
required  or  permitted  to  work,  he  shall  receive  comparative  compen- 
sation for  said  extra  service  in  addition  to  his  daily  compensation." 

>  See  Laws  of  Ohio.  Georgia  and  X.  Y.  State  1893,  chap.  711,  N.  Y. 
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The  penalty  is  provided  in  a  later  section  for  a  violation  of  any  of  the 
pruvisiona  of  the  act  on  the  part  of  the  railroad  officers,  and,  therefore, 
the  provision  for  extra  pay  is  not  to  be  regarded  in  that  light,  and  is 
aneqaal  in  its  effect  upon  the  employer  and  the  employed.  It  is  at 
variance  with  other  laws  and  some  of  the  decisions  on  this  and  kindred 
sabjectB.' 

In  Connecticut  and  Ohio,  eight  hours  of  labor,  performed  in  any  one 
day,  by  one  person,  shall  be  a  lawful  day's  work,*  unless  it  is  other- 
wise agreed,  and  the  same  condition  is  fixed  in  other  States  for  ten 
hours,  and  ten  hours  in  factory  labor  for  women  and  children  are  the 
rule,  and  this  rule  of  labor  is  in  some  of  the  States  to  be  posted  in  the 
factories  and  workshops.  In  Massachusetts  minors  under  eighteen 
are  not  to  work  over  sixty  hours  in  one  week,  since  reduced  to  fifty- 
eight  New  Jersey  authorizes  fifty-five  hours,  and  fixes  the  hours  from 
aeven  to  twelve,  and  one  to  six,  in  each  working  day  for  minors  under 
eighteen,  and  women,  except  on  Saturdays,  when  the  hours  are  from 
seven  to  twelve.  Massachusetts  forbids  the  employment  of  cliildren 
under  fourteen  before  six  o'clock  in  the  morning  or  after  seven  o'clock 
in  the  evening,  or  in  any  indoor  work  during  public  school  hours,  un- 
lets the  employer  procures  an  employment  ticket  as  provided  by  law. 
In  construing  the  statute  of  Connecticut  forbidding  the  withholding 
of  two  weeks'  wages,  because  of  an  agreement  requiring  notice  of  a 
termination  of  the  contract  on  a  like  penalty,  as  liquidated  damages 
from  both  sides,  the  court  said  in  Pierce  v.  Whittlesey,*  in  1889,  when 
the  plaintiff  having  left  his  employ  without  cause  and  without  notice, 
had  brought  suit  for  wages :  '^  It  can  hardly  be  supposed  that  the  leg- 
islature intended  to  prohibit  such  a  fair  and  reasonable  agreement,  in 
which  both  parties  assumed  the  same  obligation.  It  could  not  be  said  that 
wages  were  withheld  because  of  a  mere  agreement  to  give  notice,  but 
because  plaintiff,  on  a  fair  contract,  upon  sufficient  consideration,  had 
agreed  to  relinquish  them,  so  that  no  wages  were  due  to  him.     Dam- 


Frorer  t.  People,  141  IlL  171;  State  v.  Goodwill,  83  W.  Va.  179;  Godcliarles 
▼.  Wigeman,  118  Peon.  St.  481;  Com.  v.  Perry,  28  N.  E.  R.  1026  (Mass.);  Pierce 
▼.  Whittlenej,  58  Conn.  104;  Matter  of  Jacobs,  98  N.  Y.  98;  Rockwell  v.  Nearing, 
S5  N.  Y.  802;  16  Wall.  89,  90,  103;  11  Co.  R.  86. 

*  Gen.  Sut.  Conn.  Rev.  1888,  §  1746;  R.  S.  Ohio,  §  4865;  Mass.  Pab.  Stat.  Supp. 
211,  128.  304,  688.  735;  chap.  280.  1887;  Laws  1892;  N.  J.  Stat.  1892. 

'  58  Conn.  104  ;  Chap.  iy,p.  8  and  note  6;  1  Smith  W.  Nat.  chap.  10,  p.  2;  see  16 
Wall,  at  page  110,  note  on  Edict  of  Louis  XVI,  in  1776.  to  show  that  the  right  to 
labc^  and  to  emploj  labor  ia  not  a  royal  privilege  to  be  purchased  in  anj  way;  Rou- 
nUoB  T.  Roasillon,  14  Ch.  at  p.  365;  Beuj.  Sales,  §^  320,  621. 
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ages  were  not  necessarily  to  be  averred,  the  parties'having  agreed  that 
a  sum  equal  to  two  weeks'  wages  should  be  regarded  as  liquidated 
damages.''  This  case  presents  the  question  of  the  effect  of  legislation 
upon  the  reciprocal  obligations  in  a  contract  for  labor,  fairly  and  reason- 
ably made  by  those  who,  on  each  side,  have  under  the  Constitution  and 
the  laws  a  right  and  freedom  of  contracting,  such  as  we  have  seen 
under  the  head  of  public  policy  the  courts  endeavor  to  protect. 
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CHAPTER    V. 

rOBY    AND    RESTRAINING    LAWS     RELATIVE     TO     GAME,     TO 
INTOXICATING    LIQUORS    AND    OLEOMARGARINE. 

police  power  extends  over  and  fits  into  every  subject,  whatever 

liiarities,  so  soon  and  as  often  as  the  necessity  appears  for   its 

^     The  gradations  of  rights  by  which  we  have  come  to  our 

highly  developed  and  elaborate  game  laws  illustrate  this  prin- 

From  the  natural  law,  right  common  to  mankind,  to  reduce  to 

oo  and  property,  wild  animals,  birds  and  fish,  which  the  civil 

3  forced  to  regulate  for  the  sake  of  peace,*  changed  in  England 

Normans,  to  become  a  royal  privilege,  dispensed  by  license,  until 

was  made,  as  Blackstone  remarks,'  ^'an  offense  constituted  by  a 

of  acts  of  Parliament,  and  the  crime  itself  of  so  questionable  a 

and  yet  an  offense  which  the  sportsmen  of  England  seem  to 

f  the  highest  importance,  and  a  matter,  perhaps  the  only  one,  of 

and  national  concern.     I  mean  the  offense  of  destroying  such 

iod  fowls  as  are  ranked  under  the  denomination  of  game.     The 

ktional  footing  upon  which  we  can  consider  it  as  a  crime,  is  that 

and  indigent  persons  it  promotes  idleness,  and  takes  them  away 

leir  proper  employment  and  calling,  which  is  an  offense  against 

blic  police  and  economy  of  the  commonwealth."* 

civil  law  right  New  York  State  extended  so  that  any  person 

D^  and  parsning  game  shall  be  deemed  in  possession  so  long  as 

tinues  in  fresh  pursuit  thereof,"  and  the  common  of  fishery  was 

ed  by  the  legislature  in  1787,  when  they  re-enacted  the  British 

s  applicable.     But  the  colony  of  Massachusetts   made   some 

ions  and  assumed  the  protection  of  fish  in  streams  not  navigable, 

York  in  the  Revised  Statutes  deemed  the  regulation   of 


iafan  2. 13,  13. 

■ekst.  Com.  174. 

iflkst.  Com.  416,  speakizig  of  obeolete  forest  laws  "yet  from  this  root  has 

a  bastard  slip  known  bj  the  name  of  game  laws."    A  violation  of  sacb  laws 

OB  a  bi|^b  waj  oonstitates  a  trespass.     Harrison  v.  Duke,  of  Rutland  Dec.  8» 

i  L.  T.  B.  (N.  8.)  85. 
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fisheries  a  matter  of  public  concern/  and  the  oyster  fisheries  in  the 
public  bays  and  rivers  of  New  Jersey  were  held  vested  in  that  State, 
and  Maryland  took  also  similar  grounds  as  to  the  State  proprietorship. 
Our  modern  views  may  perhaps  be  accepted  in  the  language  of  the 
New  York  Court  of  Appeals  in  1875,  in  Phelps  v.  Bacey  :*  "  The 
protection  and  preservation  of  game  has  been  secured  by  law  in  aD 
civilized  countries,  and  may  be  justified  on  many  grounds,  one  of  which 
is  for  purposes  of  food.  The  measures  best  adapted  to  this  end  are 
for  the  legislature  to  determine,  and  courts  cannot  review  its  discretion. 
If  the  regulation  operate  in  any  way  unjustly  or  oppressively,  the 
proper  remedy  must  be  applied  by  that  body.  Some  of  the  provisions 
of  the  act  in  question  might  seem,  to  one  unversed  in  the  mysteries  of 
the  subject,  to  be  unnecessarily  stringent  and  severe,  but  we  cannot  say 
that  those  involved  in  this  action  are  foreign  to  the  objects  sought  to  be 
attained,  or  outside  of  the  wide  discretion  vested  in  the  legislature." 

We  may  add  that  another  ground  of  justification  may  be  found  in 
the  reservation  of  parks  and  forests  and  streams  for  the  rest  and  recre> 
ation  of  the  people,  as  is  to  be  seen  in  approved  national  and  State 
legislation  of  more  recent  days.  But  the  court  continues:  ^^It  is 
unnecessary  to  consider  how  far  the  exercise  of  the  power  of  Congress 
(to  regulate  commerce  among  the  States)  would  interfere  with  the 
authority  of  the  States  to  pass  game  laws,  and  regulate  and  prohibit 
the  sale  and  possession  of  game,  either  as  a  sanitary  measure  or  for  ite 
protection  as  an  article  of  food.  It  will  sufiSce  for  this  case  that  the 
statute  does  not  conflict  with  any  law  which  Congress  has  passed  upon 
the  subject." 

It  was  very  early  seen  that  for  effective  regulation  the  having  game 
'Mn  possession  at  unseasonable  times  of  the  year  or  unseasonable  houn 
of  the  day  or  night,  on  Sundays  or  on  Christmas  day,'"  must  be  pun- 

'  Laws  N.  Y.  chap.  109,  1844  ;  2  Kent  Com.  849;  Buster  v.  Newkirk.  30  Johns.  75 
3  Kent  Com.  415,  417;  Martin  v.  Waddell.  16  Pet.  869;  Robins  v.  Ackerly.  91  N.  T. 
98  :  Den  v.  Jersey  Co.,  15  How.  426;  see  review  and  discussion  of  rojal  grants  and 
fishery  rights  in  the  State,  Trustees  of  Brookhaven  v.  Strong,  60  N.  Y.  56;  Chip- 
man  v.  Haskins,  2  Md.  Ch.  485;  Com.  v.  Shaw,  14  Serg.  &  Rawle,  9 ;  Moulton  t. 
Libbey,  37  Me.  472;  Manchester  v.  Com.  of  Mass.,  189  U.  8.  240. 

^60  N.  Y.  at  p.  14.  See  review  of  State  law  on  this  subject,  State  t.  Lewis,  Inl 
Sup.  Ct.,  April  17,  1893.  33  N.  E.  R.  1024. 

^4  Blackst.  Com.  175  and  note;  Laws  of  N.  Y.  1871,  chap.  721;  chap.  488,  18M. 
In  Massachusetts,  Maine  and  other  States  mere  possession  within  the  prohibited  period 
as  by  a  common  carrier  was  not  sufficient.  The  N.  Y.  law,  chap.  488,  1892,  g  46,  li 
that  *'  the  possession  of  deer  or  venison  by  common  carriers  unaccompenied  hj  tin 
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khable  with  penaltiee,  and  that  the  making  merchandise  of  it  by  selling 
or  ezpoding  it  for  sale  must  be  controlled,  prohibited  or  licensed.  The 
defendant  Bacej  had  in  his  possession  and  exposed  for  sale  in  the  city 
of  New  York  qnail  and  groase  on  the  15th,  17th  and  19th  of  March. 
HiB  answer  admitted  these  facts  but  alleged  that  they  were  killed  within 
the  lawful  period  or  brought  in  from  another  State  where  the  killing 
was  lawful,  and  had  been  preserved  by  a  process,  invented  by  the 
defendant,  for  keeping  game  from  one  lawful  season  to  another.  The 
ktter  all^ation  was  held  immaterial  as  not  provided  for  in  the  act, 
tod  the  facts  alleged  constituted  no  defense.'  These  laws,  it  will  be 
obeerved,  nnlike  the  ancient  English  laws,  do  not  so  much  curtail  pri- 
fBte  rights  connected  with  real  property  as  they  fix  the  limits  by  seasons 
for  their  use.  The  TJ.  S.  Supreme  Court,  in  McCready*  v.  Virginia* 
held  that  "  subject  to  the  paramount  right  of  navigation  the  regulation 
of  which,  in  relation  to  foreign  and  interstate  commerce,  has  been 
granted  to  the  United  States,  each  State  owns  the  beds  of  all  tide- 
witers  within  its  jurisdiction,  and  may  appropriate  them,  to  be  used 
by  its  citizens  as  a  common,  for  cultivating  and  taking  fish,  if  naviga- 
tioD  be  not  thereby  obstructed.  The  right  which  the  citizens  of  the 
Slate  thas  acquire  is  a  property  right,  and  the  Constitution  does  not 
wt  the  citizen  of  one  State  with  any  interest  in  the  common  property 
of  the  citizens  of  another  State.  "A  law  of  Virginia,  by  which  only 
woA  persons  as  are  not  citizens  of  that  State  are  prohibited  from  plant- 
ing oysters  in  the  soil  covered  by  her  tide-waters,  is  neither  a  regulation 
of  commerce  nor  a  violation  of  any  privilege  or  immunity  of  interstate 
citizenship." 


is  a  Tiolation  of  tbis  aectioii.''  See,  also,  g  1,  chap.  721,  1871,  forbidding  the 
**tiBiMpon  **  of  game,  except  as  provided.  There  is  an  exception  for  the  sale  in  New 
York  titj  of  some  kinds  of  fish  lawfully  taken  from  waters  outside  of  the  State. 
Plielpa  T.  Raoej,  60  N.  Y.  10,  is  approved  and  followed  in  Commonwealth  y.  Gilbert, 
Id  the  Sopreme  Judicial  Court  of  Massachusetts  in  November,  1898,  holding  that 
Fob.  St.,  chap.  91,  §  68,  extends  to  the  sale  of  trout  artificiallj  propagated  and 


'  A  eaae  is  reported  in  the  London  Field,  in  1888,  of  the  prosecution  and  conviction 
Ib  Paris  of  a  noted  restaurant  for  serving  Perdrix  aux  Choux  out  of  season,  although 
b  was  proven  that  the  partridges  cooked  were  preserved  and  taken  from  a  tin. 

*M  U.  a  891.  In  re  Ah  Chong,  6  Sawyer,  451,  it  was  held  that  the  statute  of 
Cblifofmia  piohibitiog  alien  residents  of  the  State  from  fishing  in  its  waters  was  void 
■I  to  the  Chinese,  both  under  the  fourteenth  (14th)  amendment  to  the  Constitution 
the  treatj  with  China.  3b  parte  Marsh.  Cir.  Ct.  E.  D.  Va.,  Sept  18,  1898,  67 
R.  719;  Stale  v.  Nash,  62  Conn.  47;  Prior  v.  Schwarz,  62  Conn.  182;  Stote  v. 
i.  Sop.  Ct.  Me.,  27  Atl.  R.  97;  id.  p.  90;  Oliver  v.  Bailey. 
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In  Manchester  y.  Commonweftlth  of  MaasachosetU'  the  same  conrt 
holds  that,  ^*  subject  to  the  paramoant  right  of  navigation,  fisheries 
remain  nnder  the  exdnsive  control  of  the  State,  and  that  Massachusetts 
can  include  Buzzards  Bay  within  the  limit  of  its  counties  and  regulate 
the  liberty  of  fishing  within  the  territorial  limits  of  the  State.  In  this 
case  Manchester  was  diarged  and  found  guilty,  before  the  county 
magistrate  of  Barnstable,  of  a  violation  of  the  law  of  Massachusetts 
of  May  6,  1886,*  that  ""  on  the  19th  day  of  July,  1889,  he  did  then 
and  there  draw,  set  and  use  a  pnrse  seine  for  the  taking  of  fish  in  Bos- 
zards  Bay  within  the  limits  of  the  commonwealth,"  and  he  was  fined 
$100  and  to  be  committed  to  jail  until  the  fine  was  paid.  The  opinion 
of  the  court  by  Mr.  Justice  Blatchford,  after  a  learned  exposition  of 
the  authorities,  states:  ^^The  waters  of  Buzzards  Bay  are,  of  course, 
navigable  waters  of  the  United  States  and  the  jurisdiction  of  Masssr 
chusetts  over  them  is  necessarily  limited,  but  there  is  no  occasion  to 
consider  the  power  of  the  United  States  to  r^ulate  or  control,  either 
by  treaty  or  legislation,  the  fisheries  in  these  waters,  because  there  are 
no  existing  treaties  or  acts  of  Congress  which  relate  to  the  menhaden 
fisheries  within  such  a  bay.  The  fish  commission  was  instituted  *'  for 
the  protection  and  preservation  of  the  food  fishes  of  the  coast  of  the 
United  States."  Title  51  of  the  Revised  Statutes  relates  solely  to  food 
fisheries  and  so  does  the  act  of  1887.  The  preservation  of  fish,  even 
though  they  are  not  used  for  food  for  human  beings,  but  as  food  for 
other  fish  which  are  so  used,  is  for  the  common  benefit.  "  We  do  not 
consider  the  question  whether  or  not  Congress  would  have  the  right  to 
control  the  menhaden  fisheries  which  the  statute  of  Massachusetts 
assumes  to  control ;  but  we  mean  to  say  only  that,  as  the  right  of  con- 
trol  exists  in  the  State,  in  the  absence  of  the  affirmative  action  of  Con- 
gress taking  such  control,  the  fact  that  Congress  has  never  assumed 
control  of  such  fisheries,  is  persuasive  evidence  that  the  right  to  control 
them  still  remains  in  the  State." 

The  title  to  commons  of  fishery  seems  generally  to  have  been  in 
the  State  and  to  have  passed  to  towns  through  charter  grants.  In 
Kobins  V.  Ackerly'  it  was  held  that  the  town  of  Huntington,  L.  L, 

>  189  U.  S.  240. 

*Mass.  Laws  of  1886,  chap.  193. 

« 91  N.  Y.  98;  see  Town  of  Southampton  v.  Mecox  Bay  Oyster  Co..  116  N.  Y.  1; 
The  People  v.  Lowndes,  130  N.  Y.  455;  N.  Y.  Penal  Code,  §§  411,  640.  In  Venuoiit 
it  is  unlawful  to  catch  pond  pickerel  in  any  of  the  waters  of  the  State  between  oertaia 
dates.     L.  Vt.  No.  78,  1884;  State  y.  Goodwin,  62  Vt.  191;  N.  Y.  B.  S.  (Birdaeye  ed.) 
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^bad  the  right,  in  1879,  to  execute  the  lease  of  a  parcel  of  land 
under  water  in  Northport  harbor  to  be  exclusively  nsed,  occupied 
and  enjoyed  by  the  plaintiff,  in  the  business  of  planting,  growing  and 
enltivating  oysters  thereou,  and  that  the  action  for  trespass  on  such 
rights  was  maintainable.  The  New  York  Penal  Code,  as  do  the  laws 
in  many  of  the  States,  guard  the  public  and  private  rights  of  its  citi- 
sena,  and  it  does  not  appear  that  the  private  rights  in  private  parks  and 
preserves^  or  these  common  rights,  have  been  invalidated  or  interfered 
with  by  the  national  legislation.  On  the  contrary,  the  purpose  and 
effect  of  the  efforts  of  both  the  national  and  State  authorities  by  fish 
commissions,  fish  hatcheries,  and  the  distribution  of  food  fishes  has 
been  not  alone  for  the  creation  or  restoration  of  sources  of  food  supply 
and  the  propagation  of  food  fishes,  but  that  therewith  pleasure  as  well 
as  profit  should  be  a  matter  of  consideration. 

The  regulation  of  fisheries'  was  at  first  of  the  business  of  the  deep 
sea  fishing,  bnt  with  these  new  efforts  for  the  public  welfare  necessarily 
followed  such  proTisions  of  law  as  would  prevent  interference  and 
secore  the  result,  although  at  times  they  should  seem  arbitrary  and 
severe  to  individuals  who  had  no  other  objects  in  view  than  their 
present  enjoyment  and  the  ancient  freedom  of  sport. 

It  is  a  curious  illustration  of  the  changes  worked  by  time,  that  it  has 
been  repeatedly  held  the  Indians  had  no  title  which  they  could  grant, 
and  ^  the  fishings,  hawkings,  huntings,  fowlings  and  all  other  royalties" 
pasaod  in  the  first  instance  in  our  country  by  royal  letters-patent,  and 
fio  lately  as  April,  1892,  the  Supreme  Court  of  Maine'  held  an  Indian 
resident  in  the  State  subject  to  its  game  laws,  saying :  ^'  The  defendant 
admittedly  killed  two  deer  in  this  State  contrary  to  the  form,  letter 
and  spirit  of  the  statute  for  the  preservation  of  deer  and  other  game 
animals.     The  only  matter  of  fact  he  interposes  in  defense  is  that  he 

p.  2146;  id.  FIbIi  and  Game  laws,  pp.  1178-1212.  In  New  York  the  manner  of  fishing 
ia  prescribed,  and  the  possession  of  fish  taken  contrarj  to  the  provisions  of  the  law 
is  evidence  of  violation.  Chap.  127,  L.  1884.  In  Massachusetts  wild  fowl  are  not  to 
be  pamoed  with  boats  impelled  by  other  means  than  sails,  oars  or  paddles,  and  see, 
as  to  eels,  lobsters,  white  peich»  ojsters,  scollops,  Mass.  Laws  1892,  chaps.  74,  102, 
186,  188,  196,  408. 

*See  R.  S.  tit.  LI;  Act  of  June  20.  1888,  chap.  1;  chap.  411.  1888.  Fish  Com. 
mission  and  chap.  416,  1888,  "An  act  to  provide  for  the  protection  of  the  salmon 
ftiheriesof  Alaska."  See  Trastees  of  Sonthampton  v.  Mecox  Bay  Oyster  Co.,  116 
5.  T.  1;  Johnson  and  Orabam's  Leasee  v.  Mcintosh,  8  W.  648;  Martin  v.  Waddell, 
16  P^t.  4oa 

« Stale  V.  Newell,  84  Me.  466. 
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is  an  Indian,  one  of  the  Passamaqnoddy  tribe,  a  tribe  Kving  on  and 
near  Leweys  Island  in  the  eastern  part  of  the  State.  As  to  these 
restrictive  statutes  he  contends  they  must  give  way  as  to  him  before 
certain  Indian  treaties  named  in  the  report  of  the  case."  The  court 
continues:  ^' These  Indians  have  for  many  years  been  without  a  tribal 
organization  in  any  political  sense.  They  cannot  make  war  or  peace ; 
cannot  make  treaties;  cannot  make  laws;  cannot  punish  crime;  cannot 
administer  even  civil  justice  among  themselves.  What  tribal  organi- 
zation they  may  have  is  for  tenure  of  property  and  the  holding  of 
privileges  under  the  laws  of  the  State.  They  are  as  completely  subject 
to  the  State  as  any  other  inhabitants  can  be." 

It  is  also  to  be  observed  that  game  though  it  be  sold  in  the  markets 
under  the  restrictions  of  the  law  above  cited,  and  undoubtedly  as  food, 
subject  to  sanitary  laws,  yet  never  seems  to  lose  its  distinctive  char- 
acter, or  to  be  recognized  as  an  article  of  commerce,  subject  merely  to 
the  ordinary  regulations  affecting  regular  food  traffic  and  supply. 
Hence  there  is  slight  reason  to  expect  any  conflict  in  the  national  and 
State  game  laws.  The  food  fish  are  to  be  distinguished  from  game 
fish,  but  in  respect  to  both  some  restrictions  apply.'  A  close  season 
for  oysters,  a  limitation  in  the  size  of  lobsters  and  fish  to  be  taken,  and 
regulations  of  fisheries  by  the  national  and  the  different  State  fish 
commissions  have  been  prescribed,  but  the  food  fish  of  commerce  fall 
into  the  ordinary  market  supply,  and  at  times  by  exceptions  to  the  law 
some  game  fish  are  added,  as  in  New  York  city,  if  taken  outside  of 
the  State. 

Incidentally  the  game  laws  have  aided  the  great  reform  of  prevent- 
ing not  only  the  destruction  of  forests,  but  also  the  pollution  of  streams. 
In  New  York  State  and  in  some  of  the  other  States,  save  in  this  con- 
nection, these  subjects  were  entirely  neglected.  The  Rivers  Pollution 
Commission  in  England,  and  a  like  authority  in  Massachusetts,  began 
the  fruitful  inquiry  which  has  become  a  work  of  necessity  and  mercy 
in  the  legislation  of  many  States,  especially  for  the  inhabitants  of  large 
cities,  but  also  for  many  villages  of  the  country,  and  certainly  for  the 
common  object  of  all  laws,  the  good  of  the  people. 

In  respect  to  intoxicating  liquors  Mr.  Justice  Grier  said  in  the  License 

^See  e.  g.  L^ws  N.  Y.  1831,  chap.  201;  chap.  488,  1892;  art.  VIII  and  reports  of 
U.  S.  Com.  of  Fish  and  Fisheries,  L.  1887,  chap.  498.  Lake  tront  and  large  moathed 
black  bass  of  N.  Ca.  and  Va.,  if  taken  outside  of  the  State,  may  be  sold  in  New 
York  city  at  any  time. 
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\^  in  the  U.  8.  Supreme  Court  in  1846 :  ''  The  true  question  pre- 
sented bv  these  cases,  and  one  which  I  am  not  disposed  to  evade,  is, 
whether  the  States  have  a  right  to  prohibit  the  sale  and  consumption 
of  an  article  of  commerce  which  thej  believe  to  be  pernicious  in  its 
effects  and  the  cause  of  pauperism  and  crime.  I  do  not  consider  the 
exclusiveness  of  the  power  of  Congress  to  regulate  commerce  as  neces- 
sarily connected  with  the  decision  of  this  point."  The  same  court  in 
1873  held  that  the  right  to  sell  intoxicating  liquors,  so  far  as  such  right 
exists,  is  not  one  of  the  rights  growing  out  of  citizenship  of  the  United 
States.*  ^^The  court,  however,  finds  that  if  a  case  were  presented  in 
which  a  person  owning  liquor  or  other  property  at  the  time  a  law  was 
passed  by  the  State  absolutely  prohibiting  any  sale  of  it,  it  would  be  a 
very  grave  question  whether  such  a  law  would  not  be  inconsistent  with 
that  amendment  of  the  Constitution  which  forbids  the  State  to  deprive 
any  person  of  life,  liberty  or  property  without  due  course  of  law." 
This  was  the  very  question  raised  by  the  New  York  case  in  1856  in 
Wynehamer  v.  The  People,'  the  leading  case,  and  almost  the  only  case 
of  authority  for  the  unconstitutionality  of  the  laws  on  this  subject, 
which  go  as  far  as  the  laws  of  Iowa,*  and  prohibit  the  manufacture 
and  sale  as  a  beverage  of  intoxicating  drinks,  and  are  sustained  under 
the  police  power  as  a  prohibition  of  the  use  of  property  clearly  within 
State  authority. 

Jndge  Bradley  distinguishes  in  Bartemeyer's  case  an  invasion  of 
the  right  of  a  citizen  to  pursue  bis  lawful  calling,  and  "  the  claim  of 
right  to  pursue  an  unlawful  calling,"  which  stands  on  very  different 
grounds,  occupying  the  same  platform  as  does  a  claim  of  right  to  disre- 
gard license  laws  and  to  usurp  public  franchises.  Mr.  Justice  Field, 
eoDcarring  in  the  opinion  in  this  case,  says :  ''The  prohibition  of  sale 
in  any  way,  or  for  any  use,  is  quite  a  different  thing  from  a  regulation 
of  the  sale  or  use,  so  as  to  protect  the  health  and  morals  of  the  com- 
munity. All  property,  even  the  most  harmless  in  its  nature,  is  equally 
subject  to  the  power  of  the  State  in  this  respect  with  the  most  noxious. 
No  one  has  ever  pretended,  that  I  am  aware  of,  that  the  fourteenth 
amendment  interferes  in  any  respect  with  the  police  power  of  the 

1 5  Hnw.  at  p.  031. 
«  Bftrtemejer  v.  Iowa,  18  Wall.  129. 
*  13  N.  T.  878. 

4  Iowa  L.  chap.  148.  1884.  Code  6.  tit.  11:  Const.  Kansas  Amend.  1880.  L.  Act  of 
Feb.  19.  1881;  Kidd  v.  Pearson,  128  U.  S.  1;  Mugler  v.  Kansas,  123  U.  S.  828. 


90  PoucE  Powers. 

State.'*  Again  in  1877'  this  court  held  tliat,  ^^  as  a  measare  of  polios 
regulation  looking  to  the  preservation  of  public  morals,  a  State  law 
prohibiting  the  manufacture  and  sale  of  intoxicating  liquors  is  not 
repugnant  to  the  Constitution  of  the  United  States."  But  it  was  on 
these  two  questions,  of  property  rights,  and  of  liquors  as  articles  of 
commerce,  that  much  further  discussion  and  litigation  was  to  follow. 

For  the  same  reason  the  title  of  excise  law,  referring  to  the  control 
of  the  subject  under  police  powers,  is  erroneous  from  this  point  of  view. 
As  a  subject  of  tax  for  revenue  it  would  have  a  different  consideration 
and  be  referred  to  another  class  of  laws  and  decisions.  Already  it  liad 
been  said  in  Foster  v.  Kansas,*  by  the  IT.  S.  Supreme  Oourt,  that  it 
was  no  longer  an  open  question,  the  constitutionality  of  prohibition  by 
a  State  on  the  lines  indicated,  but  in  the  original  package  case,  in  1889,' 
the  IT.  S.  Supreme  Court  expressed  a  doubt  as  to  the  rule  that  traffic 
in  an  article  may  be  lawfully  regulated  by  the  State  as  soon  as  it  is 
lauded  in  its  territory,  and  a  tax  imposed  or  license  required,  or  the 
sale  prohibited,  according  to  the  policy  which  the  State  may  suppose 
to  be  its  interest,  in  the  absence  of  a  regulation  of  commerce,  although 
the  barrel  of  gin  sold  was  an  import  from  another  State.  The  chief 
justice  in  the  prevailing  opinion  says :  **  We  are  constrained  to  say  that 
the  distinction  between  subjects  in  respect  to  which  there  can  be  of 
necessity  only  one  system  or  plan  of  regulation  for  the  whole  country, 
and  subjects  local  in  their  nature,  and  so  far  as  relating  to  commerce 
mere  aids,  rather  than  regulations,  does  not  appear  to  have  been  suffi- 
ciently recognized.  The  authority  of  Pierce  v.  "New  Hampshire,  so  far 
as  it  rests  in  the  view  that  the  law  of  New  Hampshire  (prohibiting 
the  sale  of  liquor  without  a  license)  was  valid,  because  Congress  had 
made  no  regulation  on  the  subject,  must  be  regarded  as  distinctly  over- 
thrown by  the  numerous  cases  hereinafter  referred  to." 

By  a  divided  court  it  was  held  that  the  property  in  question  —  barrels 
and  sealed  cases  of  beer  manufactured  in  Peoria,  Illinois,  and  sold  and 
offered  for  sale  at  Keokuk,  Iowa,  by  the  plaintiffs  in  error  —  were  im- 
properly  seized,  and  that  chapter  6  of  title  XI  of  the  Code  of  Iowa, 
under  which  the  seizure  was  made,  was  in  contravention  of  section  8, 
article  1  of  the  Constitution  of  the  United  States  and,  therefore,  void ; 

1  Beer  Companj  v.  Mass. ,  97  U.  S.  at  p.  88. 

•112  U.  8.  at  p.  206. 

•Leisy  v.  Hardin,  185  U.  S.  100. 
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that  a  citizen  of  one  State  has  the  right  to  import  beer  into  another 
State  and  sell  it  there'  in  its  original  package,  and  ^^  it  is  only  after  the 
traosportation  is  completed  and  the  property  imported  is  mingled  with 
and  becomes  part  of  the  general  property  of  the  State,  by  a  sale  by  the 
importer,  that  State  regulations  can  act  upon  it."  These  doubts  were, 
however,  resolved  after  the  passage  of  a  new  act  of  Congress  of  August 
8,  1890,  whereby,  as  stated  by  the  chief  justice  of  the  Supreme  Court 
in  Wilkerson  v.  Rahrer,'  it  became  the  law  of  tlie  land  '^  that  imported 
liquors  or  liquids  shall,  upon  arrival  in  a  State,  fall  into  the  category  of 
domestic  articles  of  a  similar  nature,"  and  that  '^  it  was  within  the 
competency  of  Congress  to  provide  that  certain  designated  subjects  of 
interstate  commerce  should  be  governed  by  a  rule  which  divests  them 
of  that  character  at  an  earlier  period  of  time  than  would  otherwise  be 
the  case.  Congress  did  not  use  (by  the  act  of  August  8,  1890)  terms 
of  permission  to  the  State  to  act,  but  simply  removed  an  impediment 
to  the  enforcement  of  the  State  laws  in  respect  to  imported  packages. 
It  imparted  no  power  to  the  State  not  then  possessed,  but  allowed 
imported  property  to  fall  at  once  upon  arrival  within  local  jurisdiction." 

We  return  to  the  results  of  the  earlier  rule,  and  State  laws  may  pro- 
hibit the  sale  within  State  limits  of  intoxicating  liquors,  and  provide 
that  breweries  and  distilleries,  and  places  for  their  manufacture,  and 
places  for  their  sale,  may  be  proceeded  against  and  abated,  and  the 
regulations  made  may  also  provide  for  the  abatement,  as  a  common 
nuisance,  of  the  property  used  for  forbidden  purposes.  '' Govern- 
Djent,*  it  is  said,  does  not  interfere  with,  nor  impair  any  one's  consti- 
tutional rights  of  liberty  or  of  property  when  it  determines  that  the 
manufacture  and  sale  of  intoxicating  drinks  for  general  or  individual 
use  as  a  beverage  are,  or  may  become  hurtful  to  society,  and  consti- 
tute, therefore,  a  business  in  which  no  one  may  lawfully  engage." 

The  question  of  property  is  no  longer  an  obstacle,  as  in  the  Wyne- 
hamer  case,  and  the  distinction  between  the  cases  arising  under  the 
police  power,  or,  on  the  other  hand,  under  the  right  of  eminent  domain, 
IS  verj  forcibly  stated  in  Mugler  v.  Kansas,  which  may  now  be  read  as 
a  fiiud  decision  of  a  much  vexed  controversy  by  the  IT.  S.  Supreme 
Court.  Mr.  Justice  Harlan,  delivering  the  opinion,*  cites,  with  ap- 
proval, the  opinion  of  Mr.  Justice  Grier  in  the  License  cases,  and  states 

>  140  U.  S.  545. 

«  Magler  t.  Kaqsm,  128  U.  S.  628;  Eidd  v.  Pearson,  128  U.  S.  1. 

<  Mugler  v.  Kaqsm,  128  U.  S.  628. 
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the  conclusion  as  follows :  '^  It  is  contended  (by  the  defendants)  that  as 
the  primary  and  principal  use  of  beer  is  as  a  beverage ;  as  their  respect- 
ive breweries  were  erected  when  it  was  lawful  to  engage  in  the  manu- 
facture of  beer  for  every  purpose ;  as  such  establishments  will  become 
of  no  value  if  not  employed  in  the  manufacture  of  beer  for  every  pur- 
pose, —  the  prohibition  upon  their  being  so  employed  is,  in  effect,  a 
taking  of  property  without  due  process  of  law.  In  other  words, 
though  the  State,  in  the  exercise  of  her  police  powers,  may  lawfully 
prohibit  the  manufacture  and  sale,  witliin  her  limits,  of  intoxicating 
liquors  to  be  used  as  a  beverage,  legislation,  having  that  object  in  view, 
cannot  be  enforced  against  those  who,  at  the  time,  happen  to  own 
property,  the  chief  value  of  which  consists  in  its  fitness  for  snch  manu- 
facturing purposes,  unless  compensation  is  first  made.  This  interpre- 
tation of  the  fourteenth  amendment  is  inadmissible." 

"  The  principle  that  no  person  shall  be  deprived  of  life,  liberty  or 
property  without  due  process  of  law,  has  never  been  regarded  as  incom- 
patible with  the  principle,  equally  vital,  that  all  property  is  held  imder 
the  implied  obligation  that  the  owner's  use  of  it  shall  not  be  injurious 
to  the  community.'  As  already  stated,  the  present  case  must  be  gov- 
erned by  principles  that  do  not  involve  the  power  of  eminent  domain, 
in  the  exercise  of  which  property  may  not  be  taken  for  public  use 
without  compensation." 

^'  A  prohibition  upon  the  use  of  property  for  purposes  that  are  declared 
by  valid  legislation  to  be  injurious  to  the  health,  morals  or  safety  of 
the  community  cannot,  in  any  sense,  be  deemed  a  taking  or  an  appro- 
priation of  property  for  the  public  benefit.  Such  legislation  does  not 
disturb  the  owner  in  the  control  or  use  of  his  property  for  lawful  pur- 
poses, nor  restrict  his  right  to  dispose  of  it ;  but  it  is  only  a  declaration 
by  the  State,  that  its  use  by  any  one  for  certain  forbidden  purposes  is 
prejudicial  to  the  public  interests.  The  exercise  of  the  police  power 
by  the  destruction  of  property,  which  is  itself  a  public  nuisance,  or  the 
prohibition  of  its  use  in  a  particular  way,  whereby  its  value  becomes 
depreciated,  is  very  different  from  taking  property  for  public  use,  or 
from  depriving  a  person  of  his  property  without  due  process  of  law- 
The  State  having  authority  to  prohibit  the  manufacture  and  sale  of 
intoxicating  liquors  for  other  than  medical,  scientific  and  mechanical 
purposes,  we  do  not  doubt  her  power  to   declare  that  any  place  kept 

» Citing  Boston  Beer  Co.  v.  Mass.,  97  U.  S.  82;  Patterson  v.  Eentuckj,  Vt  U.  S. 
501;  License  Tax  cases,  5  Wall.  462;  Northwestern  Fertilizing  Co.  ▼.  Hjde  Park,  97 
U.  S.  659. 
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and  iniUDtained  for  the  illegal  manufactare  and  aale  of  such  liquors 
shall  be  deemed  a  commou  nuisance  and  be  abated,  and  at  the  same 
time  to  provide  for  the  indictment  and  trial  of  the  offender." 

The  aid  of  the  courts  of  New  Hampshire  was  refused  to  recover 
on  a  contract  of  sale  out  of  the  State,  when  the  order  was  taken  in  the 
State,  and  the  vendor  who  brought  suit  for  the  price  had  reasonable 
cause  to  believe  they  were  to  be  transported  into  the  State,  and  sold 
there,  on  the  ground  that  ^'  the  rule  of  comity  does  not  require  a  people 
to  enforce  in  their  courts  any  contract  injurious  to  their  public  rights 
or  which  offends  their  morals  or  contravenes  their  policy,  in  violation  of 
public  law."*  The  New  Hampshire  courts  also  sustain  the  State  law, 
that  any  building  in  any  town  or  city  used  for  the  illegal  sale  or  keep- 
ing for  sale  of  spirituous  or  malt  liquors,  wine  or  cider,  is  a  pubhc 
nuisance. 

The  restriction  of  hcense  in  the  city  of  Baltimore  to  citizens  of  the 
United  States  of  temperate  habits  and  good  moral  character  to  sell 
liquors  by  retail,  was  held  by  the  Court  of  Appeals  of  Maryland  a  valid 
exercise  of  police  power.*  In  like  manner  in  Vermont  it  is  held  an 
offense  to  keep  intoxicating  liquors  for  sale,'  and  in  Maine  an  agent  or 
servant  who  participates  in  the  commission  of  the  misdemeanor 
of  keeping  a  liquor  nuisance  is  held  liable  as  a  principal.*  A  hotel  in 
Massachusetts  is  held  to  be  ''a  place"*  within  the  meaning  of  the 
public  statute  providing  that  all  business  places  or  tenements  used  for 
the  illegal  keeping  or  sale  of  intoxicating  liquors  shall  be  deemed 
a  public  nuisance,  and  clubs  for  dispensing  liquors  in  no  license  cities 
are  held  in  the  same  State'  common  nuisances.  It  has,  however,  been 
held  that  the  possession  by  a  common  carrier^  of  liquors  in  transit  from 
another  State,  though  for  delivery  in  the  State  where  prohibitory  acts 
are  in  force,  is  under  the  laws  regulating  commerce,  and  State  process 
for  their  seizure  while  in  this  condition  is  void.     Upon  this  subject,  as 

« lT«i  v.  Surprise.  64  N.  H.  248;  id.  603:  StEte  v.  Mareton:  N.  H.  Laws  1887 
duip.  77:  Bute  v.  O'Neil,  58  Vt.  140;  Com.  v.  Patten,  151  Mass.  586. 

^Tngeser  v.  Gray,  78  Md.  250.  "Licenses  are  for  the  States  to  detennine." 
AUianee  t.  Joyce,  49  Ohio,  7;  Miller  t.  Ammon,  145  U.  S.  421. 

*  Sute  T.  Wheeler,  62  Vt.  489. 

«  State  T.  Sullivan,  B8  Me.  417. 

*Mam.  R.  8..  chap  101.  §6;  Com.  v.  Purcell,  154  Mass.  388. 

•Com.  T.  Baker,  152  Mass.  887;  see  id.  276,  Com.  v.  Ryan. 

'  State  T.  Intox.  Liquors.  88  Me.  158;  Wa^er  v.  Breed.  29  Neb.  738;  Bowman  v. 
Chicago  &  N.  W.  R.  R.  Co.,  125  U.  S.  465;  but  see  Wilkerson  v.  Rabrer,  140  U.  S. 
545.  and  58  Vt  140,  afflrmed,  O'Neil  v.  Vermont.  144  U.  S.  828. 
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apon  that  of  oltdotnargarine  treated  of  in  this  chapter,  the  impression 
from  the  decisions  is  that,  traffic  in  these  articles  is  not  to  be  regarded 
as  ordinary  business. 

In  McGahey  v.  Virginia,*  in  the  opinion  of  the  conrt,  Mr.  Justice 
Bradley  remarks,  that  ^^  licenses  for  the  sale  of  intoxicating  liquors  are 
not  only  imposed  for  the  purpose  of  raising  revenue,  but  also  for  the 
purpose  of  regulating  the  traffic  and  consumption  of  these  articles; 
and  hence  the  State  may  impose  such  conditions  for  conducting  said 
traffic  as  it  may  deem  most  for  the  public  good.  The  manner  of  pay- 
ment is  part  of  the  condition  of  the  license  intended  as  a  regulation  of 
the  traffic.  It  would  be  very  different  if  the  business  to  be  followed 
was  one  of  the  ordinary  pursuits  of  life  in  which  all  persons  are  entitled 
to  engage." 

It  is  in  this  light  we  are  to  view  the  numerous  restrictions  in 
every  city,  town  and  State,  upon  the  business  and  generally  upon  the 
property  used  for  it.  Liquors  are  not  to  be  sold  to  children,  nor 
in  proximity  to  election  booths,  or  a  church  or  place  of  worship, 
or  a  school,  nor  at  night,  nor  on  Sundays,  nor  at  State  and  county 
fairs,  or  in  connection  with  a  place  of  amusement  or  skating  rink,  nor 
are  women  to  be  allowed  in  saloons,  nor  sometimes  are  liquors  to  be 
retailed  where  screens  shut  out  the  purchaser  from  passing  view.*  We 
can  hardly  estimate  the  importance,  from  a  legal  standpoint,  of  the  act 
of  Congress  of  August  8,  1890,  and  the  decisions  which  followed  from 
the  United  States  Supreme  Court,  reassuring,  we  might  almost  say 
reestablishing,  the  autonomy  of  the  States  in  local  subjects  of  the  police 
law.  Thereby  intoxicating  liquors  transported  into  a  State  or  Territory 
were  declared  subject  to  its  local  laws  enacted  in  the  exercise  of  its 
police  powers ;  and  Congress  was  held  to  have  been  within  the  limits 
of  its  authority,  and  neither  to  have  interfered  with  a  regulation  of 
commerce,  nor  with  powers  reserved  to  the  States,  in  providing  tliat 

» 135  U.  8.  662. 

9  N.  Y.  Laws  1887,  chap.  307;  1889,  chap.  170;  1892,  chap.  360;  1888,  chap.  85; 
Colorado.  1892;  Georgia,  1892;  see  140  U.  S.  545;  58  Vt.  140,  and  0*Neil  t.  Vermont, 
144  U.  S.  323.  This  latter  case  touches  very  nearly  another  important  Rubject 
which  would  seem  to  have  been  somewhat  neglected,  and  jet  is  within  judicial  cog- 
nizance, that  of  cruel  and  unusual  punishments,  against  which.  Judge  Story  has 
said,  a  constitutional  provision  would  seem  to  be  unnecessary  in  a  free  government, 
and  of  which  Judge  Harlan  says:  "They  are  inconsistent  with  the  supreme  law  of 
the  land."    See  dissenting  opinions,  id.  and  Story  Const.,  §  1903. 
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snbjectB  of  interstate  oommeroe,  should  be  governed  by  a  rnle  which 
divests  them  of  that  character  at  an  earlier  time,  than  would  otherwise 
be  the  case. 

This  was  the  unanimoas  decision  in  Wilkerson  v.  Rahrer,  but  the 
consequences  of  its  extension  in  any  respect  are  clearly  shown  in  the 
dissenting  opinion  of  Mr.  Justice  Field  in  O'Neil  v.  Vermont,  decided 
April  4,  1892,  where  he  distinguishes  the  Rahrer  case  from  other 
decisions  and  says :  '^  The  power  vested  in  Congress  to  regulate  com- 
merce was  complete  in  itself,  was  co-extensive  with  the  subjects  on 
which  it  acted  and  could  not  be  stopped  at  the  external  boundary  of  a 
State ;  and  he  adds  that  a  line  of  decisions  of  half  a  century,  establish 
the  invalidity  of  the  action  of  the  State  of  Vermont,  in  making  a  sale 
of  goods  by  a  non-resident  to  its  citizens  completed  on  the  delivery  of 
the  property  to  them  in  the  State,  a  penal  offense."  This  apprehension 
oould  not  be  more  clearly  set  forth,  but  in  the  State  courts  other  dis- 
tinctions' had  been  begun.  In  1888,  in  a  case  arising  about  the  same 
period  as  Leisy  v.  Hardin,  the  Supreme  Court  of  New  Jersey  had 
taken  decided  ground  in  sustaining,  under  the  State  law,  the  conviction 
of  a  vendor  of  a  package  of  oleomargarine  which  had  been  sent  by  the 
mannfacturers  in  Indiana  to  New  Jersey  for  sale,  holding  that  already 
it  had  become  a  part  of  the  general  mass  of  property  in  the  State,  and 
that  the  Federal  law  of  August  2,  1886,  regulating  the  manufacture  of 
deomargarine  did  not  legalize  the  traffic  forbidden  by  the  local  law. 

The  power  of  taxation  npon  property  from  another  State,  although, 
after  arrival,  sold  from  the  vessel  in  which  transportation  was  made 
without  being  landed,  and  for  the  purpose  of  being  taken  out  of  the 
country  on  a  vessel  bound  to  a  foreign  port,  had  been  affirmed  by 
Dumerons  decisions  cited  here,  and  in  Leisy  v.  Hardin,  holding  that  on 
arrival  it  became  intermingled  with  the  general  property  in  the  State ; 
hot  there  remained  the  question  of  the  period  when  this  liability  should 
attach.  Therefore,  in  certain  other  cases,  notably  in  Maine  and 
Massachusetts,  the  determination  had  been  of  an  incomplete  delivery, 
either  because  the  goods  were  in  the  hands  of  the  common  carrier,  or 
a  sale  had  not  been  effected. 

In  the  O'Neil*  case,  "  where  one  residing  in  New  York  received 

>  N.  J.  Act  Met.  23.  1886;  Waterbary  v.  Newton,  50  N.  J.  L.  684;  Coe  v.  Errol, 
116  U.  S.  517;  Bobbins  t.  Shelby  Taxing  District,  120  U.  S.  497;  State  v.  Intoxicating 
Liqoon.  88  Me.  156;  Jones  t.  Surprise,  64  N.  H.  248;  Stemweis  ▼.  Stllslng,  52  N. 
J.  L.  517:  Ljng  v.  Blicb.,  185  U.  S.  161. 

*  144  Cr.  S.  823;  Com.  t.  Zelt,  188  Pa.  St.  615;  Graves  ▼.  Johnson,  156  Mass. 
ni;  MnUen  t.  Peck.  49  Ohio,  447. 
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orders  from  persons  residing  in  Rutland,  Yonnont,  for  desie^ted 
small  quantities  of  intoxicating  liquors,  and  be  sent  such  liquors,  in 
jugs  or  other  vessels,  with  bills  of  the  same  for  collection  by  express, 
to  the  several  persons  ordering  them,  with  instructions  to  the  express 
company  not  to  deliver  the  packages  to  the  persons  addressed  until  it 
received  pay  therefor,  the  Supreme  Court  of  the  State  of  Vermont 
decided,  'on  affirming  the  judgment  of  the  County  Court  of  conviction 
of  the  seller  for  violation  of  the  Yermont  law  against  the  sale  of  intoxi- 
cating liquors,  that  the  completed  sale  in  each  case  was  in  Yermont, 
and  fell  within  its  statute.  The  U.  S.  Supreme  Court,  on  the  appeal, 
said  that,  '^  where  the  State  court  decided  the  case  upon  aground  broad 
enough  to  maintain  its  judgment  without  considering  any  Federal 
question,  and  no  Federal  question  was  presented  for  its  decision  nor 
decided,  this  court  has  no  jurisdiction  to  review  the  State  judgment'' 
The  opinion  of  Mr.  Justice  Blatchford,  and  his  learned  and  careful 
analysis  of  a  great  number  of  authorities  referred  to  in  this  discussion, 
seem  to  render  the  conclusion  upon  the  facts  of  the  case  inevitable  that 
"  It  was  entirely  immaterial  how  the  liquor  sold  by  O'Neil  at  Rutland 
came  to  be  there  for  sale,  whether  it  was  made  there,  or  whether  it 
was  brought  in  some  way  from  the  State  of  New  York.  The  only 
question  was  whether  it  was  at  Rutland  so  as  to  be  capable  of  sale 
there,  and  whether  it  was  sold  there." 

In  furtherance  of  this  control  of  the  liquor  traffic,  as  well  as  to  give 
compensation  for  other  injuries  than  those  of  the  parties  immediately 
concerned,  the  Civil  Damage  Acts  have  been  enacted  in  many  of  our 
States.  *'  That  there  is  or  may  be  a  relation,"  says  Mr.  Justice  An- 
drews, in  the  instructive  opinion  of  the  New  York  Court  of  Ap- 
peals,* in  Bertholf  v.  O'Reilly,  in  1878,  "in  the  nature  of  cause 
and  effect  between  the  act  of  selling  or  giving  away  intoxicating 
liquors,  and  the  injuries  for  which  a  remedy  is  given  is  apparent,  and 
upon  this  relation  the  legislature  has  proceeded  in  enacting  the  law  in 
question.  It  is  an  extension  by  the  legislature  of  the  principle  ex- 
pressed  in  the  maxim  ^^sio  tUere  tuo  ut  alienum  non  laedasj^^  to  cases 
to  which  it  has  not  heretofore  been  applied,  and  the  propriety  of  such 
an  extension  is  a  legislative  and  not  a  judicial  question.  The  right  of 
the  legislature  to  control  the  use   and  traffic  in  intoxicating  liquors 

»  74  N.  Y.  at  p.  524;  Meyer  v.  Butterbrodt,  111.  Sup.  Ct.,  May  8,  1898,  34  N.  E.  R. 
152.  Where  damages  to  a  widow  from  death  of  husband  drowned  while  intoxicated 
were  allowed,  and  the  question  of  the  proximate  cause  is  considered  "  a  mixed  qaoB- 
tion  of  law  and  of  fact."    Edwards  y.  Woodbury,  156  Mass.  21. 
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being  established,  its  authority  to  impose  liabilities  upon  those  who 
exercise  the  traffic,  for  consequential  damages  to  third  persons,  follows 
as  a  necessary  incident.  And  the  act  of  1873  is  not  invalid  because  it 
creates  a  right  of  action  and  imposes  a  liability  not  known  to  the  com- 
mon law.  The  legislature  may  alter  or  repeal  the  common  law.  It 
may  create  now  offenses,  enlarge  the  scope  of  civil  remedies,  and  fasten 
responsibility  for  injuries  upon  persons  against  which  the  common  law 
gives  no  remedy.  We  do  not  mean  that  the  legislature  may  impose 
upon  one  man  liability  for  an  injury  suffered  by  another  with  whom 
he  had  no  connection.  But  it  may  change  the  rule  of  the  common 
law  which  looks  only  to  the  proximate  cause  of  the  mischief  in  attach- 
ing legal  responsibility,  and  allow  a  recovery  to  be  had  against  those 
whose  acts  contributed,  although  remotely,  to  produce  it.  It  may 
prohibit  the  selling  or  giving  away  of  liquors,  or  it  may,  while  not 
interfering  with  the  liberty  of  sale  or  use,  guard  against  the  damages 
of  an  indiscriminate  traffic,  and  induce  caution  on  the  part  of  those  who 
are  in  the  business,  by  subjecting  them  to  liabilities  for  consequential 
mjones. 

The  defendant  in  this  case  was,  when  the  act  was  passed,  the  owner 
of  a  hotel  building  and  premises.  In  June,  1875,  he  leased  them, 
knowing  that  one  Fimhaber  intended  to  occupy  the  building  and  sell 
intoxicating  liquors  therein.  On  Sunday,  July  18, 1875,  the  plaintiff's 
ion,  with  his  knowledge,  took  his  horse  and  buggy  to  drive  four 
miles  away  on  some  business,  but,  instead,  drove  to  the  hotel  and  drank 
several  times  at  the  bar,  and  after  leaving  for  another  place  returned 
and  again  drank,  becoming  intoxicated,  and  in  the  evening  proceeded 
to  plaintiff's  house,  where  he  lived,  and  soon  after  the  horse  died,  as 
tbe  jury  found,  from  over-driving,  and  this  treatment  was  caused  by 
the  son'a  intoxication. 

Tbe  oouit*  says:  "It  cannot  be  disputed  that  tlie  facts  found  bring 
tbe  case  within  the  terms  of  the  statute  and  authorize  the  recovery,  if 
tbe  law  itself  is  valid.  The  act  gives  to  every  husband,  wife,  parent, 
guardian,  employer,  or  other  person  "  who  shall  be  injured  in  person  or 
property  or  means  of  support  by  any  intoxicated  person,  or  in  conse- 
qoeooe  of  the  intoxication"  of  any  person,  a  right  of  action  against 
any  person  who  shall,  by  selling  or  giving  away  intoxicating  liquors, 
have  caused  the  intoxication,  in  whole  or  in  part,  and  declares  that 

'  74  X.  T.  at  pp.  512,  618;  Qraves  v.  Johnson.  156  Mass.  211;  Mallen  y.  Peck,  49 
Ohio,  447. 
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'*  any  person  or  persons  owning  or  renting  or  permitting  the  occapa> 
tion  of  any  building  or  premises,  and  having  knowledge  that  intoxi- 
cating liquors  are  to  be  sold  thereon,  shall  be  liable,  severally  and 
jointly,  with  the  person  or  persons  selling  or  giving  intoxicating  liquors 
aforesaid,  for  all  damages  sustained  and  for  exemplary  damages."  All 
the  elements  of  the  landlord's  liability  under  the  act  exist  in  this  case, 
viz. :  The  leasing  of  premises  with  knowledge  that  intoxicating  liquors 
were  to  be  sold  thereon  ;  the  sale  by  the  tenant,  producing  intoxica- 
tion; and  the  act  of  the  intoxicated  person,  causing  injury  to  the 
property  of  the  plaintiff."  Sustaining  the  constitutionality  of  the  act 
the  opinion  in  this  far-reaching  dei'ision  proceeds:  "The  liability 
imposed  upon  the  landlord  for  the  acts  of  the  tenant  is  not  a  new 
principle  in  legislation." 

In  Dobbins  v.  The  United  States,*  a  distillery,  with  the  real  and  per- 
sonal property  used  in  connection  therewith,  had  been  seized  and  con- 
demned to  be  forfeited  for  the  violation,  by  a  lessee,  of  certain  provisions 
of  an  act  of  Congress,  regulating  the  business  of  distilling.  No  fraud  was 
imputed  to  the  owner  of  the  premises,  and  he  was  not  charged  with  any 
complicity  with  the  tenant  in  violating  the  law.  The  owner  objected 
that  his  property  could  not  be  forfeited  for  the  acts  of  the  tenant,  com- 
mitted without  his  knowledge  or  consent.  But  the  court  affirmed  the 
decree  of  condemnation,  and  in  his  opinion  Clifford,  J.,  says:  "The 
legal  conclusion  must  be  that  the  unlawful  acts  of  the  distiller  bind  the 
owner  of  the  property,  in  respect  to  the  management  of  the  same,  as 
much  as  if  they  were  committed  by  the  owner  himself." 

In  a  later  case'  it  was  said  that  ''while  a  statute  of  this  char- 
acter should  not  be  enlarged,  it  should  be  interpreted,  where  the 
language  is  clear  and  explicit,  according  to  its  true  intent  and  meaning, 
having  in  view  the  evil  to  be  remedied  and  the  object  to  be  attained. 
The  evident  object  was  to  suppress  the  sale  and  use  of  intoxicating 
liquors  and  to  punish  those  who,  in  any  form,  furnished  means  of 
intoxication,  by  making  them  liable  for  damages  which  might  arise, 
caused  by  the  parties  who  furnished  snch  means."  This  was  held  to 
include  the  loss  of  support  to  the  widow  of  a  man  where  his  death 
was  a  result  necessarily  following  and  attributable  to  bis  intoxication. 
A  married  woman  who  owned  the  building  in  which  intoxioattng 

» 96  U.  S.  895. 

^  Mead  v.  Stratton,  87  N.  Y.  at  p.  496;  see,  also,  Schroeder  v.  Crawford,  94  HI.  8S7; 
Hackett  v.  Swelsej,  77  III.  109;  Roose  v.  Perkins,  9  Neb.  804;  Haffertj  y.  Backmaii. 
46  Iowa,  195;  Tate  y.  Donoyan,  148  Mass.  590;  Taylor  y.  Carrol),  145  Mam.  OS. 
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liquors  were  sold  by  her  husband,  aud  who  had  knowledge  that  such 
business  was  carried  on  by  him,  was  held  liable  under  the  act.  When 
the  person'  intoxicated  is  killed  in  an  affray,  or  death  results  from 
other  causes,  distinctions  are  drawn  by  some  of  the  courts,  and  in  Ohio' 
and  Indiana  the  event  of  death  was  said  to  prevent  a  recovery. 

Changes  in  these  laws  are  not  infrequent  in  the  different  States,  but 
throughout  the  legislation  on  this  subject  the  power  of  the  legislature 
to  make  such  provisions  has  almost,  without  exception,  been  sustained 
by  the  courts,  and  the  variance  in  decisions  has  depended  more  upon 
the  difference  in  the  language  of  the  several  statutes  than  in  the  appIL 
cation  of  the  principle  involved.  In  New  York  State  it  was  held  that 
the  plaintiff  could  not  recover  in  tlie  absence  of  proof,*  that  the  ser- 
vices of  a  minor  son  were  necessary  to  his  support,  and  that  exemplary 
damages  are  not  recoverable,  except  upon  proof  of  aggravating  circum- 
stauces  with  which  the  defendant  is  connected.  *^  The  statute*  creates 
new  causes  of  action  for  acts  which  are  made  wrongs,  and  stamps  them 
with  the  same  character  as  other  wrongs,  making  them  subject  to  the 
existiDj:!^  rales  governing  damages  in  actions." 

At  the  same  term  a  majority  decision  of  the  same  division  of  the 
New  York  court  curiously  extends  the  subject  of  judicial  cognizance 
iQ  Blatz  V.  Bohrback,*  stating  that  many  of  the  beverages  sold  under 
the  name  of  beer  are  not  intoxicating,  and  the  court  may  indulge  in 
no  presumptions  except  as  to  the  innocence  of  the  accused.  The 
authority  cited,  however,  of  Ran*  v.  The  People,  in  1875,  is  more 
favorable  to  the  law,  and  held  that,  upon  a  trial  of  an  indictment  for  a 
violation  of  the  prohibition  of  the  excise  law,  where  it  was  proved  that 
the  aocosed  sold  lager  beer,  and  evidence  was  given  tending  to  show 
that  lager  beer  was  intoxicating,  a  charge  to  the  jury,  that  if  they  found 
it  to  be  intoxicating,  they  should  convict,  was  not  error. 

The  same  court  held  to  strictness  of  proof  of  the  proximate  cause  of 
the  injory  in  a  late  case,*  and  a  number  of  decisions  enforce  this  rule. 

I  Shagmrt  t.  EgmD,  88  111.  M;  Schmidt  v.  Mitchell,  84  111.  195. 

*  DftTis  T.  Jastiee.  81  Ohio,  850;  Kirehner  v.  Myers,  85  Ohio,  85;  Ench  v.  Heil- 
BMUi.  58  Ind.  517;  Collier  v.  Early,  54  Ind.  550. 

*  Vdans  t.  Owen.  74  N.  T.  626. 

*  Reid  v.  Terwllliger,  116  N.  Y.  580. 
» 116  9.  T.  450. 

*  63  N.  T.  277. 

'  Dodler  v.  Parker,  182  N.  T.  886;  Steele  v.  Thompson.  42  Mich.  504:  Peacock  ▼. 
(kks.  85  Meh.  578;  »hngart  t.  Egan,  88  111.  56;  Collier  y.  Early,  54  Ind.  559;  Schmidt 
?.  Mitchell,  84  DL  186;  Kiiehner  y.  Myers,  85  Ohio,  85. 
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It  18,  however,  oonstraed  by  the  New  York  Coart  of  Appeals  as  not  to 
require  proof,  that  the  act  of  the  intoxicated  person  was  tlie  natural, 
reasonable  or  probable  consequence  of  his  intoxication/  ^'  It  is  snffi- 
cient,  if  it  appears  that  the  act  was  done  while  the  person  was  intoxi- 
cated, in  whole  or  in  part,  by  liquors  sold  by  the  defendant  In  an 
Indiana'  case  the  wife  recovered  for  injuries  to  both  her  husband  and 
herself  when  he  was  unable  to  manage  his  horses  through  intoxication, 
and  refused  to  let  his  wife  have  the  reins,  and  meeting  with  an  accident 
in  consequence,  it  was  held  the  sale  of  liquor  to  him  was  the  proximate 
cause.  In  New  Hampshire  evidence  of  frequent  intoxication  of  the 
deceased  during  the  five  years  preceding  was  admitted,*  and  the  widow's 
action  for  damages  sustained.  The  person  selling  liquor  in  violation 
of  the  law  was  held  liable  for  all  the  damage.  In  Nebraska  the  widow 
and  children  may  join  in  the  action,  and  in  case  of  death  all  those  who 
have  furnished  the  deceased  liqaor  are  liable.*  A  license  is  no  pro- 
tection. In  Michigan  exemplary  damages  are  only  recoverable  where 
the  act  of  giving  or  selling  liquor  was  willful,  reckless  or  deserving  of 
punishment  beyond  mere  compensation,  and  unless  notice  was  given. 
And  the  New  York  statute  of  1892,  requiring  notice  to  be  given,  will 
have  the  same  effect."*  In  Rafferty  v.  Buckman  the  Iowa  court  held 
that  it  was  no  defense  that  the  wife  had  sometimes  bought  liquor  for 
the  deceased,  and  in  that  State  exemplary  damages  are  recoverable  by 
the  wife.*  In  Indiana^  it  was  held  a  misdemeanor  to  give  a  glass  of 
intoxicating  liquor  to  a  person  under  twenty-one  years  of  age,  and  an 
ordinance  of  the  town  of  Monticello,  prohibiting  sales  of  intoxicating 
drinks,  was  held  valid. 

In  the  recent  case  of  Hall  v.  Germain  the  court  charged*  that  if 
the  liquor  sold  to  the  deceased  contributed  in  the  slightest  degree  to 
his  intoxication,  and  such  intoxication  resulted  in  the  injury  complained 
of,  the  case  was  within  the  statute,  and  sustained  the  judgment  on  the 
appeal.  The  owner  of  the  building  was  held  liable  to  the  widow  in 
this  action,  because  the  knowledge  of  his  agent  in  permitting  the  occo* 

»  Neu  V.  McKechnie,  95  N.  Y.  632. 
«  Mulcabey  v.  Givens,  115  Ind.  286. 

»  Squires  v.  Young,  58  N.  H.  192;  Bedore  v.  Newton,  54  N.  H.  117. 
*Roose  V.  Perkins,  9  Neb.  804;  and  see  74  N.  Y.  618. 

•Kreiter  v.  Nichols,  28  Mich.  497;  Steele  v.  Thompson,  42  Mich.  594;  N.  Y.  L., 
chap.  408,  1892;  see  Tate  v.  Donovan,  143  Mass.  590. 
•46  Iowa,  195;  Fox  v.  Wunderlich,  64  Iowa,  187. 

'Toffer  V.  SUte.  118  Ind.  110;  Vinson  v.  Monticello,  118  Ind.  103;  id.  598. 
•  Hall  V.  Germain,  131  N.  Y.  536;  see.  also,  88  Me.  417;  9  Neb.  804. 
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pation  of  the  premises  for  the  sale  of  liquors  after  the  expiration  of 
the  lease  was  imputable  to  him,  even  though  he  had  no  actual  knowl- 
edge,  and  proof  on  his  part  had  been  refused,  that  when  the  lease  was 
firet  made  the  tenant  had  agreed  not  to  sell  intoxicating  liquors.  The 
recovery  was  also  against  the  agent,  but  the  question  of  his  Uability 
was  not  directly  raised. 

That  oleomargarine  is  subject  to,  and  an  example  of,  the  restraining 
force  of  the  police  powers  of  a  State,  many  decisions  in  a  number  of 
the  States  plainly  disclose,  and  they  resolve,  rather  by  reliance  upon 
the  wisdom  of  the  legislature  than  by  illustration  of  familiar  legal 
principles,  the  two  questions  very  forcibly  presented  in  the  dissentinfif 
opinion  of  Mr.  Justice  Field  in  Powell  v.  Pennsylvania* :  '*  First 
whether  a  State  can  lawfully  prohibit  the  manufatrture  of  a  healthy 
and  nutritious  article  of  food  designed  to  take  the  place  of  butter  out 
of  any  oleaginous  substance  or  compound  of  the  same  other  than  that 
prodnccd  by  pure  milk  or  cream  and  its  sale  when  manufactured ;  and 
second,  whether  a  State  can,  without  compensation  to  the  owner,  pro- 
hibit the  sale  of  an  article  of  food,  in  itself  healthy  and  nutritious, 
whidi  has  been  manufactured  in  accordance  with  its  laws." 

The  statute  law  of  Pennsylvania  in  1878  permitted  this  manufacture, 
bat  in  1885  it  was  prohibited,  and  every  sale  made  of  the  prohibited 
article  or  substance,  after  the  new  act  took  eflEect,  was  deemed  to  be 
nnlawfnl  and  void.  This  was  held  by  the  United  States  Supreme 
Court  to  be  a  legitimate  exercise  of  the  police  power  of  the  State,  with 
which  it  could  not  or  should  not  interfere.  The  State  courts  have, 
however,  used  more  freedom,  and  discriminated  between  arbitrary 
legislation  in  abridgment  of  an  industry  not  injurious  to  the  community 
and  not  fraudulently  conducted,  and  laws  such  as  have  been  sustained 
in  New  York  State  and  Massachusetts,  which  do  not  prohibit  com- 
merce in  oleomargarine,  but  prohibit  deception  in  its  sale  in  the  State 
for  butter.  It  was  for  the  latter  object  the  law  of  the  United  States 
of  Angnst  2,  1886,  was  passed,  requiring  that  each  package  should 
have  a  label  showing  it  was  oleomargarine  legally  manufactured.  The 
Court  of  Appeals  in  New  York  had  declared  the  law  of  1884  uncon- 
stitutional, because  the  prohibition  was  not  limited'  to  unwholesome 
or  simulated  substitutes,  but  absolutely  prohibited  the  manufacture  or 
•ale  of  any  compound,  designed  to  be  used  for  butter  or  cheese,  how- 

» 127  u.  s.  era. 

•24  r.  8.  SUt.,  chap.  8i0,  §  7;  People  v.  Marx,  tf9  N.  Y.  877. 
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ever  wholesome,  valuable  or  cheap,  and  however  openly  and  fairly  the 
character  of  the  substitute  was  avowed  and  published. 

Subsequent  acts  in  New  York  and  throughout  the  country  avoided 
this  diflSculty,  save  in  New  Hampshire,  where  the  law  to  accomplish 
the  same  result  required  imitation  butter  to  be  colored  pink.  Many 
other  laws  forbid  it  to  be  colored  yellow,  in  exaggeration  of  its  natural 
tint,  and  the  argument  of  the  defendant  in  State  v.  Marshall  contends, 
that  this  assumption  of  authority  to  compel  the  addition  of  a  foreis^n 
substance  to  oleomargarine,  a  wholesome  and  nutritious  article  of  food, 
so  that  it  be  degraded  and  subject  to  ridicule,  is  an  invasion  of  his  right 
to  carry  on  a  lawful  industrial  pursuit.*  The  court  rests  upon  the 
presumption  of  the  constitutionality  of  a  statute,  and  the  reference  to  the 
provision  in  the  Constitution  for  all  manner  of  wholesome  and  reason- 
able laws,  and  affirming  the  judgment  cites,  among  other  authorities, 
the  New  York  case  of  People  v.  Cipperly,*  decided  upon  the  dissent- 
ing opinion  of  Mr.  Justice  Learned  in  the  court  below,  who  speaks  of 
the  uncertain  limits  of  the  police  powers  and  says:  " In  Bertholf  v. 
O'Reilly,  the  Court  of  Appeals  asserted  that  the  legislative  power  had 
no  other  limitation  than  the  constitutional  restraints  and  limitations, 
and  that  laws  cannot  be  declared  void  because  they  are  opposed  to 
natural  justice." 

The  law  of  1885,  to  prevent  deception  in  the  sale  of  dairy  products, 
was  sustained  by  the  same  court,*  and  the  opinion  of  Mr.  Justice 
Hapallo  advances  the  argument,  "  as  it  is  claimed,  that  butter  made 
from  animal  fat  or  oil  is  as  wholesome,  nutritious  and  suitable  for  food 
as  dairy  butter;  that  it  is  composed  of  the  same  elements  and  is  sub- 
stantially the  same  article,  except  as  regards  its  origin.  If  it  possesses 
the  merits  which  are  claimed  for  it,  and  is  innocuous,  those  making 
and  dealing  in  it  should  be  protected  in  the  enjoyment  of  liberty  in 
those  respects,  but  they  may  legally  be  required  to  sell  it  for,  and 
as  what  it  actually  is,  and  upon  its  own  merits,  and  are  not  entitled  to 
the  benefit  of  any  additional  market  value,  which  may  be  imparted  to 
it,  by  resorting  to  artificial  means  to  make  it  resemble  dairy  butter 
in  appearance." 

The  opinion  includes  two  suggestions  which,  from  so  high  an  author- 
ity, are  entitled  to  consideration,  that  "if  all  these  precautious  fail  to 
prevent  deception  of  consumers,  then  it  is  lawful  to  require  that,  in 

>  64  N.  H.  549;  N.  H.  Laws  1885,  chap.  68. 

«  J 01  N.  Y.  634,  reversing  87  Hun,  819. 

»  N.  y.  Laws  1885,  chap.  183;  People  v.  Arensberg,  105  N.  Y.  123, 129, 
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the  manufacture  of  the  substance  itself,  some  measure  should  be 
adopted  to  make  it  distinguishable,  in  appearance,  from  the  ordinary 
dairy  butter,  such  as  by  giving  it  a  different  color,  or  some  other  de- 
vice." Again,  "such  prohibition  is  within  the  power  of  the  legisla- 
tore,  and  rests  upon  tlie  same  principle  which  would  sustain  a  prohibi- 
tion of  coloring  winter  dairy  butter  for  the  purpose  of  enhancing  its 
market  value  by  making  it  resemble  summer  dairy  butter,  should  the 
l^elature  deem  such  a  prohibition  necessary  or  expedient."  In  a  later 
decision,'  the  court  said:  "The  constitutionality  of  the  statute  in 
qoestiun  is  not  now  an  open  question,"  and  this  doctrine  of  the  right 
to  prevent  deception  by  all  reasonable  means,  as  well  as  that  of  protec- 
tion to  the  public  health,  is  almost  without  exception  at  the  present  day. 
In  a  somewhat  new  form,  however,  the  line  of  demarcation  is  pre- 
sented in  a  very  recent  case  between  rightful  subjects  of  commerce 
free  from  State  interference  until  exclusively  within  the  local  jurisdic- 
tion, and  articles  which  lose  that  character  when  viewed  as  dangerous 
to  the  community,  and  no  longer  belonging  to  ordinary  traflBc,  are 
broaght  within  the  safeguards  of  legislative  action.  Under  the  Massa- 
cbnaetts  statute  of  1891,  **  to  prevent  deception  in  the  manufacture  and 
sale  of  imitation  butter,"  the  defendants,  Huntley  and  Plumley,  were 
convicted  of  making  sales  of  oleomargarine,  and  on  appeal  to  the 
Supreme  Court  of  that  State  raised  the  constitutional  questions  in 
May,  1892.'  The  act  wholly  prohibited,  under  a  penalty,  the  manu- 
facture or  sale,  or  offering  or  exposing  for  sale,  or  having  in  posses- 
sion, with  intent  to  sell,  oleomargarine  in  imitation  of  yellow  butter 
produced  from  pure  unadulterated  milk  or  cream,  but  did  not 
prohibit  its  sale  or  manufacture  "in  a  separate  and  distinct  form, 
mod  in  such  manner  as  will  advise  the  consumer  of  its  real  char- 
icter."  It  was  agreed  that  the  defendants  sold  an  article  forbidden 
by  the  statute;  that  oleomargarine  has  naturally  a  light  yellowish 
color,  and  that  the  article  sold  was  artificially  colored  in  imitation 
of  yeUow  butter.     The  court  says:   "We  are   to  assume   that  the 

«  People  T.  Briggs,  114  N.  Y.  61;  Butler  v.  Chambers,  36  Minn.  69;  State  v.  Ad- 
dingtoD,  77  Mo.  120;  50  N.  J.  L.  534;  Com.  v.  Gray,  150  Mass.  327;  Powell  v.  Com., 
114  P*.  St.  265;  Com.  v.  SchoUenberger  ][Pa.).  27  Atl.  R.  30. 

*  Pab.  Stat.  Maas.  1891,  chaps.  58,  412;  Com.  v.  Huntley;  In  re  Plumley,  Mass. 
Sap.  Jad.  Ct.,  Bfay  9, 1892,  156  Mass.  236.  lietail  sales  made  by  a  local  agent  for  a 
principal  oot  of  the  State  are  within  the  prohibition  of  the  State  law,  and  although 
the  packages  are  unbroken  they  are  not  necessarily  articles  of  interstate  commerce. 
Com.  T.  Scbollenberger,  27  AtL  R.  80;  see  Com.  v.  Zelt,  188  Pa.  St.  615;  Graves  v. 
Johnson.  156  Biaae.  211. 
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oleomargarine  sold  by  the  petitioner  was  wholesome,  palatable  and 
nutritious,"  and  many  of  the  decisions  of  the  State  tribunals  and  of 
the  United  States  Supreme  Court  are  passed  in  review.  The  majority 
of  the  court  decide  in  favor  of  the  law  and  say :  ^^But  all  we  have  to 
deal  with  at  present  is  the  particular  question  before  us.  The  legisla- 
ture, while  allowing  the  sale  of  oleomargarine  in  such  forms  as  will 
indicate  its  real  character  to  the  consumer,  has  determined  that  its 
manufacture  and  sale,  when  it  is  made  In  imitation  of  yellow  butter,  is 
so  productive  of  deception  and  fraud  as  to  call  for  a  prohibition  of  such 
manufacture  and  sale.  The  mischief  has  been  found  here.  It  may  or 
it  may  not  exist  in  equal  force  elsewhere.  If  the  statute  under  consid- 
eration has  assumed  to  forbid  the  sale  of  all  oleomargarine,  a  far  different 
question  will  be  presented." 

The  decision  rests  upon  the  limitation  of  tlie  operation  of  the 
statute  to  oleomargarine  which  is  in  imitation  of  yellow  butter  and, 
therefore,  of  a  deceptive  character.  The  dissenting  opinion  treats 
the  act  as  an  interference  with  commerce,  and  holds  that "  the  pre- 
vention of  fraud  is  recognized  as  a  ground  for  the  exercise  of  the 
police  power,  but  the  possibility  that  persons  may  be  deceived  in 
the  qualities  of  goods  which  they  buy,  furnishes  the  least  important 
of  all  the  reasons  for  protective  legislation.  If  it  is  a  proper  article  of 
commercial  traffic,  our  legislature  had  no  jurisdiction  to  legislate  against 
the  importation  and  sale  of  it  in  the  original  packages.  Upon  the 
question  at  issue  we  have  the  opinion  of  Congress  expressed  in  the  act 
of  August  2,  1886,  which  makes  the  manufacture  and  sale  of  oleomar- 
garine a  source  of  internal  revenue  to  the  United  States."  A  further 
argument  is  used  that  in  Eaton's  case  the  Supreme  Court  of  the  United 
States  has  held  that  oleomargarine  is  a  legitimate  subject  of  commerce/ 
The  opinion  concludes  in  admitting  that  "stringent  laws  should  he 
passed  to  prevent  frauds  in  the  sale  of  it,"  and  while  this  principle  is 
adhered  to,  the  presumption  of  wise  precautions  taken  by  the  legislature 
will  doubtless  prevail,  as  has  been  shown  in  the  decisions  previously 
mentioned. 

^  The  case  of  United  States  v.  Eaton,  144  U.  S.  591.  is  interesting  in  this  oonnection 
in  respect  to  the  eDforcement  of  the  United  States  oleomargarine  law  and  the  powers 
of  the  internal  revenue  officers.  It  holds  the  dealer  not  liable  for  disobedience  to 
mere  regulations  and  that  there  was  no  statutory  authority  to  compel  him  to  keep  a 
book  showing  receipts  and  disposition  of  oleomargarine  in  detail,  to  whom  sold,  and 
to  make  monthly  returns  thereof  to  the  collector  of  internal  revenue.  Further- 
more, that  there  are  no  common-law  offenses  against  the  United  States. 
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CHAPTER    VI. 

HEALTH  AND  QUARANTINE  LAWS. 

Health  and  qnarantine  are  immediately  recognized  as  of  the  domain 
of  police  powers  and  laws.  Qaarantine,  as  a  means  of  assuring  the 
pablic  safety,  is  one  of  the  most  ancient  and  formidable  prescriptions 
of  government  of  every  form,  and  barbaric  or  civilized,  it  indicates  a 
sacrifice  of  individual  rights,  to  what  often  seems  an  irresponsible 
authority.  The  general  subject,  on  the  other  band,  of  the  public 
health  has  enlisted  the  greatest  wisdom,  the  use  of  every  science,  and 
the  widest  experience  in  its  behalf,  but  equally  refers  most  provisions 
ratber  to  discretion  and  reason,  than  to  exact  definitions  under  fixed 
laws.  It  is  of  this  necessity,  for  no  one  can  foresee  accurately  the 
quarter,  the  time,  the  description,  of  the  dangers  against  which  there 
most  be  a  defense,  nor  when  their  approach  is  signaled  can  there  be 
hesitation,  the  possibility  of  a  revolt,  or  an  opportunity  to  call  for  a 
ouoncil  or  legislature  to  determine  by  statute  what  shall  be  the  appro- 
priate and  adequate  action.  Naturally  some  details  can  be  prearranged, 
and  experience  warns  every  State  and  every  locality  of  its  peculiar 
perils.  Laws  may  establish  reasonable  barriers,  and  room  is  left  for 
ordinances  and  regulations  of  local  administrations  enforced  in  self- 
defense,  and  many  of  them  exclusively  within  the  local  province ;  but 
generally  powers  are  delegated  by  the  sovereign  State  to  boards  and 
officers,  who  are  to  take  cognizance  of  every  thing  relating  to  this  sub- 
ject, and  to  exercise  discretionary  authority  of  great  efficiency  and  of 
the  highest  importance. 

We  read  in  Blackstone's  Commentaries  on  the  laws  of  England,  that 
among  the  offenses  especially  affecting  the  commonwealth  "  are  such  as 
are  against  the  public  health  or  the  nation ;  a  concern  of  the  highest 
importance,  and  for  the  preservation  of  which  there  are  in  many 
countries  special  magistrates  or  curators  appointed.  The  first  of  these 
offenses  is  a  felony,  but  by  the  blessings  of  Providence  for  more  than  a 
century  past,  incapable  of  being  committed  in  this  nation,  for  by 
itatutes  it  is  enacted  that  if  any  person    infected  with  the   plague 
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or  dxrelling  in  any  infected  house,  be  commanded  by  the  mayor  or  con- 
stable, or  other  head  officer  of  his  town  or  vill,  to  keep  his  house,  and 
shall  venture  to  disobey  it,  be  may  be  enforced  by  the  watchmen, 
appointed  on  such  melancholy  occasions,  to  obey  such  necessary  com- 
mand ;  and  if  any  hurt  ensue  by  such  enforcement,  the  watchmen  are 
thereby  indemnified/'  By  later  statutes  the  method  of  performing 
quarantine  or  forty  days'  probation  by  ships  coming  from  infected 
countries,  is  put  in  a  much  more  regular  and  effectual  order  than  for- 
merly, and  masters  of  ships  coming  from  infected  places  and  disobeying 
the  directions  there  given,  or  having  the  plague  on  board  and  conceal- 
ing it,  arc  guilty  of  felony  without  benefit  of  clergy.  The  same  penalty 
also  attends  persons  escaping  from  the  lazarets,  or  places  wherein 
quarantine  is  to  be  performed ;  and  officers  and  watchmen  neglecting 
their  duty,  and  persons  conveying  goods  or  letters  from  ships  perform- 
ing quarantine."* 

State  quarantine  laws  have  been  held  in  the  United  States  to  be 
within  ^the  powers  reserved  under  the  Constitution  of  the  United 
States,  and  not  conferred  upon  the  general  government.  Donbt  of 
their  validity,  when  regulations  of  commerce  may  be  indirectly 
affected,  has  been  avoided  by  the  acts  of  Congress  which  require  their 
observance.'  There  have  arisen,  however,  questions  which  concern 
not  so  much  the  inhabitants  of  a  single  State,  as  the  people  of  the 
United  States,  especially  growing  out  of  immigration  and  importations, 
which  are  subjects  belonging  to  the  general  legislation  and  the  regulation 
of  commerce,  including  interstate  commerce. 

A  national  quarantine,  thei-efore,  must  differ  greatly  from  State  and 
local  quarantine.     It  reaches  only  immigrants  and  importations,  and 

*  4  Blackst.  Com.  161  and  notes;  Burns,  J.,  tit.  Plague,  1  Jac.  I,  chaps.  31,  29; 
Geo.  II.  chap.  8.  Prior  quarantine  laws  were  repealed  by  6  Geo.  IV,  chap.  78,  which 
made  other  provisions  of  a  like  character.  It  is  a  misdemeanor  at  common  law  to 
expose  a  person  laboring  under  an  infectious  disorder,  as  the  small-pox,  in  the  streets 
or  other  public  places.  4  M.  &  S.  73.  272.  By  16  &  17  Vict.,  chap.  100,  §  9.  faUore 
to  have  a  child  vaccinated,  after  notice,  was  punishable  by  a  fine. 

«  U.  S.  R.  S.,  tit.  58;  Morgan  v.  Louisiana.  118  U.  S.  464,465;  Gibbons  v.  Ogden, 
9  W.  204.  Chief  Justice  Marshall,  quoted  in  Crutcher  v.  Kentucky,  141  U.  a  47, 
says:  '*  Indeed,  the  laws  of  the  United  States  expressly  sanction  the  health  laws  of 
a  State."  In  Escanaba  Co.  v.  Chicago,  107  U.  S.  at  p.  687,  the  opinion  of  the  coart 
states:  '*The  more  general  doctrine  now  firmly  established  that  the  oommerdal 
power  of  Congress  is  exclusive  of  the  State  authority  only  when  the  subjects  upon 
which  it  is  exprcised  are  national  in  their  character,  and  admit  and  require  unifonni^ 
or  regulation  affecting  alike  all  the  States."  County  of  Mobile  v.  Kimball,  109  U. 
8.  696,  697;  Wilkerson  v.  Rahrer,  140  U.  S.  545. 
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transit  and  traffic  between  the  States.  Conditions  of  entrance  into  the 
conntrjr  are  readily  imposed  and  readily  enforced.  They  embrace 
detention,  inspection  and  disinfection.  In  like  manner,  articles  or 
animals  for  exportation,  as  they  affect  the  trade  of  the  country,  may  be 
regulated,  and,  as  we  have  seen  in  a  previous  chapter,  the  United  States 
has  taken  long  steps  in  advance,  consistent  with  the  action  of  other 
countries,  in  the  laws  enacted  particularly  for  the  inspection  of  meats 
and  of  food  animals.  Again,  in  the  Bureau  of  Animal  Industry,  the 
United  States  has,  even  within  the  States,  undertaken  the  prevention 
of  dangers  from  pleuro-pneumonia  in  cattle,  and  from  other  animal 
diseases,  and  required  pork  and  beef  to  pass  inspection  before  they  are 
allowed  to  be  sent  abroad.  Dangerous  persons  are  debarred,  and  the 
laws  passed  excluding  contract  laborers,  Chinese  and  coolies,  are  evi- 
dence of  functions  assumed  by  the  general  government*  in  new  direc- 
tions, but  based  upon  two  general  principles  familiar  to  us  in  the  decis- 
ions of  the  courts,  and  approved  by  experience.  First.  That  whatever 
is  necessary  to  complete  the  power  of  Congress  to  regulate  commerce 
is  a  necessary  consequence,  and  falls  within  the  same  authority. 
Second.  That,  in  the  same  connection,  safeguards  and  prevention  of 
dangers  to  the  welfare  of  the  nation  are  necessary  incidents  to  the 
exercise  of  powers  of  self-defense,  inhei^nt  in  every  sovereignty. 

At  the  same  time,  persons  sick  or  infected  with  contagious  disease, 
and  articles  unwholesome,  unfit  for  food  or  dangerous  from  infection, 
are  not  proper  subjects  of  commerce,  and  are  beyond  the  ordinary  rules 
of  its  r^ulation,  so  that,  with  regard  to  them,  no  interference  between 
the  powers  of  the  States  and  those  of  Congress  should  be  made  matter 
of  question  or  of  apprehension. 

No  difficulty  occurs  as  to  the  agencies  to  be  employed,  for  the  same 
l^islative  authority  which  creates  them,  devises  the  law  of  their  guid- 
ance, and  we  look  to  the  statute  to  find  the  directions,  by  which  all  con- 
cerned are  to  be  governed.  Thus,  under  the  law  of  1891,  amending 
the  laws  regulating  immigration,  the  United  States  Marine  Hospital 
Service,  nnder  the  directions  of  the  Secretary  of  the  Treasury,  with 

I  See  ebap.  8.  and  notes  pp.  22,  24,  25.  See  Sapp.  U.  S.  R.  S.  435,  "An  act  for  the 
«rtab1ishmeDt  of  a  Bareaa  of  Animal  Industry;  also  act  Mar.  3,  1891.  26  Stat.  1089; 
mimn.  ^1  flct  lu  amendment  of  the  varioas  acta  relative  to  the  immigration  and  importa- 
tlm  of  aliens,  under  contract  or  agreement,  to  perform  labor,  Mar.  3.  1891.  cliap- 
01:  96  Sut.  1084;  Leisy  ▼.  Hardin.  135  U.  S.  100;  Gibbons  v.Ogden,  9  Wh.  204.229; 
Wm  Shinj?  T.  U.  8.,  140  U.  S.  424;  Chae  Chang  Ping  v.  U.  S.;  The  Chinese  Exclu- 
180  U.  S.  581,  and  act  of  Congress,  May  5,  1892. 
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the  approval  of  the  President,  formulates  the  regulations  of  national 
quarantine. 

The  collectors  of  ports  arrest  the  entrance  of  forbidden  persons  and 
things,  and  the  United  States  may  have  quarantine  stations,  as  it  had 
one  at  Sandy  Hook  in  New  York  harbor  in  1892.  Likewise  articles, 
such  as  rags,  may  be  forbidden  entrance,  or  given  entry  only  under 
certain  conditions.*  The  custom-house  is  the  only  gate  through  which 
importations  can  enter,  and  thus  an  effectual  bar  is  instituted  which 
will  be  opened  for  dangerous  articles  only  in  the  way  provided  by  the 
authority  conferred  by  Congress.  Once  passed  by  the  custom-house, 
local  health  authorities  have  over  them  a  jurisdiction  which  assures  the 
Sifety  of  their  own  communities,  and  this  has  not  so  far  been  circum- 
scribed by  either  adverse  legislation  or  unfavorable  decisions.  What 
concerns  interstate  commerce  has  not  been  so  definitely  settled,  and  the 
need,  rather  than  the  means,  of  preventing  exposure  to  peril  from 
pestilence  and  infection  through  this  source,  has  been  foreseen  more 
recently  than  with  regard  to  foreign  trade. 

Quarantine  laws,  says  Mr.  Justice  Miller  in  Morgan  v.  Louisiana,* 
"belong  to  that  class  of  legislation  which,  whether  passed  with  in- 
tent to  regulate  commerce  or  not,  must  be  admitted  to  have  that 
effect,  and  are  valid  until  displaced  or  controverted  by  some  legislation 
of  Congress."  The  day  would  seem  far  distant  when  the  State  laws 
should  be  abrogated  by,  or  found  inconsistent  with,  acts  of  Congress 
undertaking  to  provide  a  general  system  of  quarantine,  and   partly 

^  See  opinions  of  U.  S.  Attorney -General,  September  1  and  10,  1892,  and  Qrcnlar 
of  the  Treasury  Department  Office  of  the  Supervising  Sargeon-Greneral  U.  8.  Marine 
Hospital  Service,  Washington,  September  1,  1892.  as  to  quarantine  restrictions  npon 
immigration  to  aid  in  the  prevention  of  the  introduction  of  cholera  into  the  United 
States.  As  to  importation  of  rags,  see  U.  S.  Treasury  Circulars,  November  and  De- 
cember, 1894;  August,  1892;  Lockwood  v.  Bartlett,  130  N.  Y.  340;  Train  v.  Boston 
Disinfecting  Co.,  144  Mass.  523.  The  National  Board  of  Health  was  organized  in  1878 
and  in  1881  maintained  quarantine  stations  at  Ship  Island,  Sapelo  Sound,  and  on  the 
Virginia  coast.  The  law  of  August  1, 1888,  chap.  727,  "An  act  to  perfect  the  Qnar- 
antine  Service  of  the  United  States,"  directs  the  establishment  of  a  number  of  quar- 
antine stations  by  the  Secretary  of  the  Treasury,  to  be  conducted  by  the  Marine 
Hospital  Service  under  regulations  formed  in  accordance  with  the  act  of  April  39, 

1878.  And  by  this  last-mentioned  law  it  was  made  the  duty  of  the  medical  officers 
of  the  Marine  Hospital  Service  and  of  custom  officers  to  act  in  the  enforcement  of 
the  national  quarantine  rules  and  regulations  The  Navy  Department  also  furnishes 
necessary  assistance  when  called  upon.     See  joint  resolution  of  Congress,  Jane  4, 

1879.  Further  national  legislation  l)ecame  necessary,  and  the  act  of  February  15, 
1893,  establishing  a  national  quarantine,  was  passed. 

« 118  U.  S.  465. 
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becaiue  of  the  reason  given  in  the  same  opinion  that  ''the  matter  is 
one  in  which  the  mles  that  shonid  govern  it  may,  in  many  respects,  be 
different  in  different  localities,  and  for  that  reason  better  understood 
and  more  wisely  established  by  local  authorities."  Other  reasons,  how- 
ever, intervene,  and  the  United  States  Supreme  Court  has  very  carefully 
difttingoished  the  cases  wherein  State  laws  passed  under  the  claim  of 
authority  of  police  power  are  not  confined  to  the  local  jurisdiction,  are 
not  proper  health  laws  and  interfere  with  the  rights  and  powers  of  the 
Federal  government. 

This  was  the  criticism  in  the  Passenger  cases,^  in  Railroad  Company 
T.  Hosen,  Minnesota  v.  Barber,  and  a  number  of  decisions  previously 
discussed,  but  in  a  much  larger  number  of  cases  the  right  of  a  State  to 
regulate  its  own  internal  affairs,  and  enforce  those  laws  which  are  self- 
defensive,  has  been  very  clearly  asserted  and  maintained.  Thus,  in  the 
City  of  Kew  York  v.  Miln,  it  was  held  that  the  State  law  inflicting  a 
penalty  on  the  master  of  a  vessel,  for  neglecting  to  report  an  account 
of  his  passengers,  is  not  a  rcgnlation  of  commerce,  but  of  police,  and 
is  not  in  conflict  with  the  Constitution  of  the  United  States.  And  the 
•ame  court  in  Leisy  v.  Hardin,"  citing  Cooley  v.  Port  Wardens  of  Phila- 
delphia, maintains  the  proposition  that  "  simply  local  powers  have  full 
operation  until  circumscribed  by  the  action  of  Congress  in  effectuation 
of  the  general  power."  Also  in  Budd  v.  State  of  New  York  it  is  held 
that  "the  statute  in  question  is  a  regulation  of  commerce  only  within 
the  limits  of  that  State,"  and  for  this  reason  it  is  not  obnoxious  as  a 
regulation  of  interstate  commerce ;  and  tiie  same  rule  prevails  to  sustain 
the  State  law  in  Sands  v.  Manistee  River  Land  Company'  and  in  Powell 
v.  Pennsylvania,  Patterson  v.  Kentucky,  and  Mugler  v.  Kansas. 

The  Massachusetts  court  says  in  Commonwealth  v.  Huntley,*  "  it  is 
always  conceded  that  States  may  pass  laws  to  prevent  the  introduction, 
within  their  limits,  of  certain  kinds  of  articles,"  and  supports  this  state- 
ment with  a  careful  review  of  many  cases,  dwelling  at  some  length  on 
the  prohibitions  under  quarantine  laws,  which  depend  not  alone  on 
these  principles  of  local  and  reserved  powers,  but  on  the  necessity 
for  protection  of  the  public  health  within  State  Hues,  and  upon  the  dis- 
tinction carefully  drawn  by  the  United  States  Supreme  Court  in  Eail- 

>  11  Pec  102. 

•  135  U.  8.  109;  12  How.  299. 

» 123  r.  8.  a«;  127  U.  8.  678;  97  U.  8.  601;  128  U.  8.  828;  R.  R.  Co.  v.  Husen, 
flS  r.  8.  465;  Bowman  y.  Railway,  125  U.  S.  405;  Leisy  v.  Hardio,  185  U.  S.  100. 
« 156  Maaa.  286. 
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road  V.  Hnson,  Bowman  v.  Railway  Company,  Leisy  v.  Hardin,  and 
Rahrer's  case,  quoting  this  language  of  the  court:  "  Doubtless  the 
States  have  power  to  provide  by  law  suitable  measures  to  prevent 
the  introduction  into  the  States  of  articles  of  trade,  which,  on  account 
of  their  existing  condition,  would  bring  in  and  spread  disease,  pesti- 
lence and  death,  such  as  rags  or  other  substances  affected  with  the 
germs  of  yellow  fever  or  the  virus  of  small-pox,  or  cattle  or  meat,  or 
other  provisions  that  are  decayed,  or  otherwise,  from  their  condition 
and  quality,  unlit  for  human  use  and  consumption.  Such  articles  are 
not  merchantable ;  they  are  not  legitimate  subjects  of  trade  and  com- 
merce," and  adds  that  "the  right  to  exclude  persons  afflicted  by 
contagious  or  infectious  diseases  was  also  fully  recognized." 

In  Riiilroad  v.  Husen  the  opinion  of  the  court  declares  that  "  we 
admit  that  the  deposit  in  Congress  of  the  power  to  regulate  foreign 
commerce  among  the  States  was  not  a  surrender  of  that  which  may 
properly  be  denominated  police  power.  Under  it  a  State  may  exclude 
persons  afflicted  by  contagious  or  infectious  diseases ;  a  right  founded, 
as  intimated  in  the  Passenger  cases,  on  the  sacred  law  of  self-defense." 
It  is  not  difflcult  to  reconcile  these  express  declarations  of  authority  in 
the  States  to  maintain  their  own  quarantine  with  the  explanation  of 
the  opinion  of  Mr.  Chief  Justice  Fuller,  in  Leisy  v.  Hardin,  that  "the 
power  vested  in  Congress  is  co-extensive  with  the  subject  on  which  it 
acts  and  cannot  be  stopped  at  the  external  boundary  of  a  State,  but 
must  enter  its  interior.  Both  national  quarantine  and  State  quaran- 
tine may  legally  continue  to  exist,  and  the  supremacy  of  either,  npon 
the  subjects  within  the  limits  of  its  control,  may  be  maintained  without 
infringement  upon  constitutional  rights. 

An  almost  endless  variety  of  cases  adjudicated  npon  the  ]>ecnliar 
facts  represented  in  each  controversy,  illustrate  the  difflculty,  very 
often  expressed  in  the  opinions  of  the  highest  courts,  of  defining  and 
limiting,  in  advance  or  in  any  general  way,  the  extent  and  subjects  of 
the  power.  As  an  incident  of  the  power,  a  State  may  use  means  to 
ascertain  the  facts  on  which  will  depend  the  validity  of  regulation^ 
and  here,  adds  the  opinion  of  the  court  in  Bowman  v.  Chicago  &  N. 
W.  E.  R.  Co.,*  "  is  the  limit  between  the  sovereign  power  of  the  State 

»  125  U.  S.  465.  In  Wabash,  etc.,  R.  R.  Co.  v.  lUinols,  118  U.  S.  at  p.  571,  the  re- 
mark in  a  fonner  opinion  is  quoted:  **  Under  such  circumstances  it  would  be  a  use- 
less task  to  undertake  to  fix  an  arbitrary  rule  by  which  the  line  must,  in  all  eases,  be 
located.  It  is  far  better  to  leave  a  matter  of  such  delicacy  to  be  settled  in  each 
upon  a  view  of  the  particular  rights  involved." 
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md  the  Federal  power.     That  is  to  say,  that  which  does  not  belong  to 
oommerce  is  within  the  jurisdiction  of  the  police  power  of  the  State, 
ind  that  which  does  belong  to  commerce  is  within  the  jurisdiction  of 
the  United  States.     And  to  this  limit  must  all  the  general  views  come, 
as  I  suppose,  that  were  suggested  in  the  reasoning  of  this  court  in  the 
cases  of  Gibbons  v.  Ogden,  Brown  v.  Maryland,  and  New  York  v. 
Miln.''    To  make  this  classification  effective,  we  must  place  outside  of 
commercial  regulations  persons  afflicted  with  contagious  or  infectious 
diseases,  as  well  as  articles  and  animals  which  are  unmerchantable,  and 
may  be  excluded  under  the  right  of  self-defense,  because  they  may 
bring  in  disease,  pestilence  and  death.     Again,  we  are  met  with  a  de- 
f  CESion  showing  the  discrimination  needful  to  support  the  law  of  a  State 
challenged  as  extending  beyond  the  right  of  examination  and  inspec- 
tion, and  held  to  invade  the  right  of  Congress  to  regulate  commerce 
with  foreign  nations. 

In  Chy.  Lung  v.  Freeman*  a  statute  of  California  was  the  subject  of 
ooDsideration  which  differed  from  others,  in  that  a  bond  was  required 
for  certain  classes  of  passengers,  and  that  the  Commissioner  of  Immi- 
gration was  to  satisfy  himself  that,  any  person  arriving  from  a  foreign 
port  was  a  proper  person  to  land.  The  opinion  of  the  court  was  that 
this  right  of  protection  "can  only  arise  from  a  vital  necessity  for  its 
exercise,  and  cannot  be  carried  beyond  the  scope  of  that  necessity." 
And  farther,  that  this  California  statute  passed  "  so  far  beyond  what 
was  necessary,  or  even  appropriate  for  this  purpose  as  to  be  wholly 
without  any  sound  definition  of  the  right  under  which  it  is  supposed 
to  be  justified."  In  the  Chinese  Exclusion^  cases  and  Wan  Shing  v. 
United  States,  notwithstanding  some  of  these  objectionable  features, 
and  ^although  the  act  of  Congress  of  1888  is  in  contravention  of  the 
opress  stipulation  of  the  treaty  of  1868,  and  of  the  supplemental  treaty 
of  1880  (with  China),  the  United  States  law  was  held  to  be  valid,  and 
not  to  be  restricted  in  its  enforcement.  And  further,  that  the  ques- 
tion whether  our  government  is  justified  in  disregarding  its  engage- 
ment with  another  nation  is  not  one  for  the  determination  of  the 
oourtfi.'' 

A  municipality  may  at  any  time  be  involved  in  a  contention  for  its 
idf-defensive  rights. 

*  98  U.  S.  280;  and  see  Heodenon  case,  id.  259. 

*  180  U.  S.  581;  140  U.  S.  424;  see  cases  under  the  Geary  Act,  and  especially  Fong 

Tm  Ting,  140  u.  tf .  eoa 
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The  Sanitary  Code  in  force  in  the  city  of  New  York  regulates 
removals  from  and  unloading  of  vessels;  requires  notice  from  vessels 
of  any  infected  article  or  person ;  forbids  unloading  at  any  dock,  build- 
ing or  pier,  or  storage  in  the  dwelling  portions  of  the  city,  of  certain 
articles,  except  under  a  permit  from  the  city  health  department  ;*  and 
forbids  "  any  vessel,  or  person,  or  thing,  therein  or  therefrom,  having 
been  in  quarantine,  to  come  or  to  be  brought  '  within  three  hundred 
and  fifty  feet  of  any  dock,  or  pier,  or  building  in  the  city  of  New  York 
without  the  permit  of  the  health  department ; '  and  orders  *  that  no 
person  shall  bring  into  this  city  ,  from  any  infected  place  or  land,  or 
take  therein,  from  any  vessel  lately  from  any  infected  port,  or  from 
any  vessel  or  building,  in  which  had  lately  been  any  person  sick  of  a 
contagious  disease,  any  article  or  person  whatever,  nor  shall  any  such 
person  land  or  come  into  said  city  without  a  permit  of  this  department 
(of  l^alth) ; '  and  it  shall  be  no  excuse  that  such  person  or  article,  so 
offending,  or  the  occasion  of  offense,  has  passed  through  quairantine  or 
has  a  permit  from  any  other  source  than  this  department  of  health." 
(Health  Department  of  the  City  of  New  York.) 

The  law  of  New  York  State,  not  infrequently  enforced,  gives  the 
power  to  the  Board  of  Health  in  New  York,  and  the  same  power  to 
Brooklyn,  "  to  order  any  vessel  at  the  wharves  of  the  city  or  its  vicinity 
to  the  quarantine  ground,  and  (to)  require  all  persons  or  things  intro- 
duced into  either  city  from  such  vessels  to  be  seized,  returned  on  board 
thereof,  or  removed  to  the  quarantine  or  place  of  safety."* 

These  laws  may  be  enforced  both  civilly  and  criminally,  and  the 
public  officers  may  employ  the  necessary  agents  and  assistance  to  secure 
compliance  with  their  orders.  No  question  has  ever  been  successfully 
raised  as  to  these  powers.  In  this  delegation  of  police  power  from  the 
State  to  the  municipality,  it  has  been  held  the  State  did  not  part  with 
it,  or  the  duty  of  protecting  the  public  health.*    No  general  power  in 

»  Sanitary  Code  of  New  York,  §§  139-145;  Minn.  St.  P.  S.  S.  R  Co.  v.  Milner,  57 
Fed.  R.  276. 

'  As  to  Board  of  Health  powers  and  the  Sanitary  Code,  see  Polinsky  y.  t^eople,  73 
N.  Y.  65;  as  to  quarantine  disinfection,  etc.,  Lock  wood  v.  Bartlett,  180  N.  Y.  810; 
Train  V.  Boston  Disinfecting  Co.,  144  Mass.  578. 

'Stein  V.  Bienville  Water  Supply  Co.,  34  Fed.  R.  145,  and  141  U.  S.  67;  HottOQ 
V.  aty  of  Camden,  39  N.  J.  L.  122;  Manhattan  Fertilizing  Co.  v.  Van  Kearen,  8  C.  E. 
Green,  257:  Barbier  v.  Connolly,  113  U.  S.  27;  Soon  Hing  v.  Crowley,  id.  705.  A 
municipal  ordinance  regulating  the  establishment  of  public  wash-hoases  and  pro- 
hibiting washing  and  ironing  within  certain  hours  within  certain  limits  wassastaiiMd 
by  the  State  and  the  United  States  courts.    Fertilizing  Go.  y.  Hyde  Park,  07  U.  & 
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a  oommon  council,  to  declare  any  thing  a  public  nuisance,  has  sup- 
port in  New  Jersey,  but  in  California  the  citj  ordinances  of  San 
Francisoo  have  had  this  effect,  and  have  been  sustained.  A  restriction 
is  placed  upon  a  too  liberal  interpretation  of  such  grant  of  powers  by 
the  United  States  Supreme  Court  in  Tick  Wo  v.  Hopkins,  in  the  rnle 
that  *^in*  a  suit  brought  from  a  State  court,  which  involves  the  con- 
stitutionality of  ordinances  made  by  a  municipal  corporation,  the  court 
will,  when  necessary,  put  its  own  independent  construction  on  the 
ordinances."  The  court  held  in  that  case,  that  '^an  administration  of  a 
municipal  ordinance  for  the  carrying  on  of  a  lawful  business  within  the 
corporate  limits,  violates  the  provisions  of  the  Constitution  of  the  United 
States,  if  it  makes  arbitrary  and  unjust  discriminations  founded  on 
differences  of  race  between  persons  otherwise  in  similar  circumstances." 
It  is  evident  that  the  obligations  and  authority  imposed  by  the  laws 
under  discussion  are  territorial  in  their  effect,  and  for  any  acts  or  omis- 
sions declared  to  be  offenses  there  must  be  a  sufficient  statutory  authority. 
In  New  York  the  health  officer  is  limited  to  the  port,'  the  Board  of 
Health  to  the  city,  and  over  the  waters  of  the  bay  up  to  and  within 
quarantine  limits,  and  also  under  the  laws  commissioning  the  Board  of 
Health  of  the  city  of  New  York,  it  is  required  to  use  all  reasonable 
means  for  ascertaining  the  existence  and  cause  of  disease  or  peril  to  life 
and  health  and  to  cause  all  proper  information  in  its  possession  to  be 
lent  to  the  local  health  authorities  of  any  city,  village  or  town  in  the 
State  that  may  request  the  same,  and  it  may  gather  such  information 
tnd  facts  from  other  parts  of  the  State  and  may,  in  its  discretion,  prohibit 
or  regulate  the  internal  intercourse  by  land  or  water  and  an  infected 
place.  Similar  provisions  affect  other  State  health  officers,  and  the 
rule  applied  in  United  States  v.  Eaton,'  respecting  their  requirements, 
define  their  jurisdiction.     This  local  and  limited  authority  was 

>pB  T.  Biajor,  7  Cow.  685.     As  to  violations  of  quarantine   regalations  and 
^nid  Code  of  the  State  of  New  York,  §§  891-397;  see,  also,  57  Fed.  R.  276. 
.  0.  856. 
..  T.  Laws,  cliap.  858,  1868;  N.  Y.  Laws  1893,  chap.  486;    Laws  1866,  chap.  74; 
lAWB  1807,  chap.  056;  N.  Y.  Cons.  Act  of  1882,  §§  533,  571,  572,  558.     The  health 
officer  is  appointed  "  for  the  port  of  New  York  "  and,  except  as  ex-officio  one  of  the 
Commifliioners  of  the  Board  of  Health  of  the  diy  of  New  York,  he  has  no  power 
of  these  limits.     See,  however,  Yoang  v.  Flower.  22  N.  Y.  Supp.  232,  where 
kind  of  exigency  jurisdiction  is  temporarily  allowed. 
*riBited  States  r.  Baton,  144  U.  S.  591;  see  Stein  v.  Bienville  Water  Supply  Co., 
Ml  r.  S.  97',  Charles  River  Bridge  v.  Warren  Bridge,  11  Pet.  496;  Ruggles  v.  Illinois, 
108  r.  8.  027;  Tick  Wo  r.  Hopkins,  118  U.  S.  356. 
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sustained  in  the  eases  cited  and  is  especially  mentioned  in  Morgan  ▼. 
Louisiana,  Patterson  v.  Kentucky,  Fertilizing  Company  v.  Hyde,  Polin- 
sky  V.  The  People,  Train  v.  Boston  Disinfecting  Company,  Barbier  v. 
Connolly,  Lockwood  v.  Bartlett  and  other  decisions,  while  the  principle 
is  maintained  that  they  have  only  the  powers  expressly  granted  or  those 
necessary  to  carry  into  eflfect  the  powers  granted.  The  court  very 
appropriately  says  in  one  of  these  cases'  ^^  sovereignty  itself  is,  of  course, 
not  subject  to  law,  for  it  is  the  author  and  source  of  law ;  but  in  our 
system,  while  sovereign  powers  are  delegated  to  the  agencies  of  govern- 
ment, sovereignty  itself  remains  with  the  people,  by  whom  and  for 
whom  all  government  exists  and  acts.  And  the  law  is  the  definition 
and  limitation  of  power.  It  is,  indeed,  true  that  there  muet  be  lodged 
somewhere  and  in  some  person  or  body  the  authority  of  final  decision ; 
and  in  many  cases  of  mere  administration  the  responsibility  is  purely 
political,  no  appeal  lying,  except  to  the  ultimate  tribunal  of  public 
judgment  exercised  either  in  the  pressure  of  opinion  or  by  means  of 
the  suffrage." 

^^  The  8ame  principle  has  been  more  freely  extended  to  the  quasi* 
legislative  acts  of  inferior  municipal  bodies,  in  respect  to  which  it  is 
an  ancient  jurisdiction  of  judicial  tribunals,  4x)  pronounce  upon  the 
reasonableness  and  consequent  validity  of  their  by-laws.  In  respect 
to  these,  it  was  the  doctrine  that  every  by-law  must  be  reasonable,  not 
inconsistent  with  the  charter  of  the  corporation,  nor  any  statute,  nor 
with  the  general  principles  of  the  common  law  of  the  land,  particu- 
larly those  having  relation  to  the  liberty  of  the  subject,  or  the  rights  of 
private  property.  Though  the  law  itself  be  fair  on  its  face  and  impar- 
tial in  appearance,  yet,  if  it  is  applied  with  an  evil  eye  and  an  unequal 
hand,  so  as  to  practically  make  unjust  and  ill^al  discriminations 
between  persons  in  similar  circumstances  material  to  their  rights,  the 
denial  of  equal  justice  is  still  within  the  prohibition  of  the  Constitution." 

These  personal  rights  of  liberty  and  property  suffer  less  from 
encroachment  in  the  quarantine  laws  and  practice  of  most  recent  estab- 

'  118  U.  8.  370,  373;  Dill,  on  Man.  Corp.  (8d  ed.),  §819.  and  cases  cited;  Stote  r. 
Cincinnati  G.  L.  &  C.  Co..  18  Ohio  St.  262;  City  of  Baltimore  v.  Radecke,  49  Md.  217; 
Health  Dept.  v.  Rector,  etc..  of  Trinity  Chnrch.  N.  Y.  Com.  PL,  17  N.  Y.  Supp.  510; 
43  N.  Y.  St.  R.  142.  See  the  difference  between  implied  powers  to  complete  those  ex- 
pressly granted,  and  express  powers  as  in  Polinsky  v.  People,  73  N.  Y.  65;  People  t. 
Squire,  107  N.  Y.  593;  145  U.  S.  175;  PoweU  v.  Pennsylvania,  114  Pa.  St.  265; 
127  U.  S.  678;  Kidd  v.  Pearson,  128  U.  S.  1. 
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Hahment,  conditioned  npon  the  enlightened  views  of  sanitary  science 
iDd  experience,  and  the  political  wisdom  of  civilization   in  higher 
development  than  formerly,  when  quarantine  was  dreaded  most  and 
least  eflEective.     The  "  evil  eye  and  unequal  hand  "  of  either  ignor- 
or  prejudice  may  require  interference,  but  generally  the  attempt 
k  made  to  define  and  prescribe,  as  particularly  as  possible,  the  duties 
aod  powers  of  officers  of  quarantine,  and  the  obligations  resting  upon 
masters,   owners  and  consignees  of    transports,   and    the  necessary 
restraints  upon  persons,  baggage  and  merchandise  entering  quarantine. 
A  common  provision  is,  that  vessels  may  return  to  sea  without  quaran- 
tine before  breaking  bulk,  if  the  health  officer  is  satisfied  that  its  sick 
will  be  taken  care  of  for  the  remainder  of  the  voyage,  and   its  bill  of 
health  shall  be  returned  if  it  has  not  arrived  at  its  port  of  destination. 
No  vessel  shall  be  put  in  quarantine,  or  depart  therefrom  without  the 
written  dedsion  of  the  health  officer,  in  which  there  shall  be  no  delay. 
On  the  arrival  of  an  infected  vessel,  all  well  persons  on  board  shall 
have  their  freedom  as  soon  as  possible,  consistently  with  the  regula- 
tions established  by  law.     All  such   persons  shall   be  immediately 
transferred   to  the  hospital  set   apart  for  their  reception,  and    the 
vessel    unladen,    purified,    and     admitted    to    pratique    as    soon    as 
possible.      Merchandise,    for    the    purpose    of    the   sanitary    meas- 
ires  adopted,  is  divided  into  classes,'  subject  to  obligatory  or  optional 
quarantine,  or    exempt  from    quarantine,   and    cattle    are    included 
with  merchandise  usually  in  the  class  subject  to  quarantine  at  the 
option  of  the  health  officer.     There  is  to  be  the  necessary  separation  of 
penons  sick  with  different  diseases,  and  of  merchandise  from  different 
Tcsiciln  and  places  and  at  different  times  to  quarantine.     Warehouses, 
hospitals,  wharves,  docks,  boats  and  appliances  are  furnished,  and  pro- 
vision made  for  the  enlargement  of  the  necessary  means  to  secure  health 
sod  protection,  purification  and  disinfection  with  as  little  disturbance 
as  possible.     Otherwise  there  is  small  room  for  discretionary  action  and 
Dooe  beyond  the  terms  of  the  law.     Clothes  and  dunnage,  contaminated 
with  infection,  shall  be  disinfected  or  destroyed,  and  there  is  no  com- 

>  5.  T.  Laws  1893,  chap.  486.  §§  22,  28,  26,  28,  34,  85,  86,  87,  40.  Upon  this 
of  eompenaatkni,  see  chap.  I,  also  Beer  Co.  v.  Mass.,  07  U.  S.  25;  State  v. 
r,  8  R.  I.  64;  Train  v.  Boston  Disinfecting  Co..  144  Mass.  528;  Diamond  Match 
Co.  T.  New  HoTen,  55  Conn.  510;  St.  Loais  v.  Stem,  8  Mo.  App.  48;  Powell  v.  Penn- 
sjWwiia,  114  P^  8t«  265;  Oreen  ▼.  Swift,  47  Cal.  48;  Green  v.  State,  78  Cal.  29; 
Mooes  T.  Soodford,  11  Lea,  781;  Blaxier  v.  Miller,  10  Hon,  485;  People  v.  Hawlej^ 
t  Mich.  880;  ScoriU  ▼.  McMahon,  62  Conn.  878. 
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penfiation  for  it.  Fees  and  expenses  for  the  discharge  of  the  duties 
prescribed  bj  law,  are  to  be  collected,  and  are  made  liens  on  the  vessel's 
merchandise  and  other  property  iii  relation  to  which  they  have  been 
incurred.  Masters  of  vessels  must  provide  for  the  passengers  on  board 
of  any  vesael  under  quarantine.  Complaints  against  orders  may  be 
made,  and  appeals  to  the  commissioners  of  quarantine  are  to  be  heard 
and  decided  in  thirty-six  hours.  Ample  provisions  are  made  for  the 
enforcement  of  these  laws  and  the  punishment  of  offenses  against 
them.  Powers  of  arrest  and  detention  are  given  and  actions  for  penal- 
ties may  be  maintained,  while  there  is  a  specification  of  the  jurisdiction 
of  officers  and  of  courts,  and  adequate  tribunals  are  secured  to  avoid 
unnecessary  delays.  The  most  recent  codification  of  these  laws  for  the 
State  of  New  York  has  been  followed  in  this  resum6,  but  a  reference 
to  the  cases  already  referred  to,  especially  that  in  the  United  States 
Supreme  Court,  of  Morgan  v.  Louisiana,  in  support  of  the  quarantine 
at  New  Orleans,  will  show  the  general  and  almost  universal  character 
of  requirements.  Few  cases  involve  directly  the  questions  that  may  be 
raised  under  these  laws.  In  the  State  of  New  York  the  owner  of 
rags,  disinfected  and  detained  for  charges,  was  allowed  his  action 
in  tort,  but  as  in  a  similar  action  in  replevin  in  Massachusetts,  the 
health  officers  were  sustained.*  The  rule  is  almost  constant  that  any 
discretion  lawfully  used  by  public  officers,  as  well  as  the  discreticmaiy 
action  of  courts,  will  not  be  reviewed.* 

The  real  issues  will  be  as  to  the  discretion  imposed  by  the  terms  of 
the  law  and  the  question  of  its  abuse,  which  may  be  brought  before 
the  courts  in  a  variety  of  ways.  The  United  States  Supreme  Court  in 
Chicago  V.  Milwaukee  and  St.  Paul  R.  R.  Co.  reversed  a  judgment  of  the 
Supreme  Court  of  Minnesota,  "  with  instructions  for  further  proceed- 
ings  not  inconsistent  with  the  opinion  of  this  court,"  where,  under  a 
mandatory  law  requiring  the  adoption  of  a  tariff  of  rates,  the  defend- 
ant's motion  for  a  reference  to  take  testimony  as  to  the  allegations  in 
the  application  for  a  mandamus  against  it,  and  to  ascertain  whether  the 

1  Lockwood  V.  Bartlett,  190  N.  Y.  840;  Train  v.  Boston  IMb.  Co.,  144  Man.  688; 
Patterson  v.  Kentucky,  97  U.  8.  501. 

'  Elmmish  v.  Ball,  129  U.  S.  217;  Sands  v.  Manistee  R.  I.  Co.,  128  U.  S.  288;  The 
People,  ex  rel.  Demorest,  v.  Fairchild,  Attomey-Oenend,  67  N.  T.  884;  Woeriaho^ 
fer  V.  N.  R.  C.  Co.,  99  N.  Y.  898;  People  v.  Haupt  et  al.,  Aaaeaaon,  104  N.  T.  877; 
People  V.  Pond,  92  N.  Y.  648;  Mayor  of  Baltimore  v.  War,  27  AtL  R.  85;  People  t. 
Fire  Assn.  of  Phila.,  92  N.  Y.  311;  id.,  119  U.  S.  110;  People  ▼.  McCarthy,  102  N.  I. 
630;  Freeman  v.  Cornwall,  10  John.  470. 
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ntee  fixed  were  fair  and  jost,  had  been  denied/  The  same  court 
reviewed  the  jnrisdietional  questions  raised  in  Harris  v.  Barber  on  a 
writ  of  certtorarij  treating  it  as  a  writ  of  error,  where  the  object  was  to 
bring  np  after  judgment  the  proceedings  of  an  inferior  tribunal  whose 
prooednre  was  not  according  to  common  law.  Certainly  a  well  person 
detained  in  an  infected  ship  has  a  right  to  be  heard,  and  is  not  limited 
to  his  appeal  to  the  quarantine  commissioners.*  In  £h)  parte  Siebold 
the  coart  held  that  *'  where  personal  liberty  is  concerned,  the  judgment 
of  an  inferior  court  affecting  it  is  not  so  conclusive,  but  that  the  ques- 
tion of  its  authority  to  try  and  imprison  the  party  may  bo  reviewed,  on 
habeas  ofrpuay  by  a  superior  court  or  judge  having  power  to  award  the 
writ.     This  was  an  effective  remedy  in  £a  parts  Nielsen  in  the  same 

COOft. 

In  People  v.  liscomb  the  Court  of  Appeals  in  New  York  said  that 
(he  right  to  relief  from  unlawful  imprisonment,  through  the  instru- 
mentality  of  the  writ  of  habeas  oarptMy  is  not  the  creation  of  any 
statute,  bnt  exists  as  part  of  the  common  law  of  the  State.  Thns  it 
will  appear  that  in  the  law  itself,  we  find  the  definition  and  limitation 
of  the  power  of  the  officials,  as  well  as  the  warrant  for  the  protective 
meaanree  they  enforce,  and  there  may  be  a  transgression  on  either  hand 
beyond  the  limits  of  authority,  and  an  invasion  thereby  of  personal 
nigfata,  which  would  justify  the  interference  of  the  courts  to  set  it 
adde,  or  a  disobedience,  which  may  be  punished  in  the  manner  and  to 
the  extent  prescribed.' 

Other  quarantine  than  that  on  the  seaboard  is  not  infrequently  in- 
dtted  upon  in  cities,  towns  and  in  the  interior.  In  the  face  of  great 
and  impending  peril  or  pestilence,  the  ordinary  civil  authorities  will 

*Cliiciigo  ▼.  M.  &  St.  P.  R.  R.,  184  U.  S.  418;  Harris  v.  Barber,  129  U.  8.  866; 
&  parU  Nielsen,  181  U.  S.  176;  Ex  parU  Siebold,  100  U.  S.  871;  Bb  parte  Coy,  127 
r.  8.  781;  see  article  in  November,  1892,  N.  Am.  Rev.,  p.  686,  Sanitation  v.  Qua/- 
Hitiiie. 

•  See  Laws  of  N.  T.  1893,  chap.  486,  g  26.  In  Calder  v.  Ball,  8  Dallas,  886,  Jadge 
Chai«  Mjs:  "  No  man  shoold  be  compelled  to  do  what  the  laws  do  not  require,  nor 
lefimio  from  acts  that  the  laws  permit."  See  Aostin  v.  Murray,  16  Pick.  121;  Matter 
of  JaeolM,  98  N.  Y.  109.  In  Watertown  v.  Mayo,  109  Mass.  815,  Judge  Colt  says: 
"  The  law  will  not  allow  rights  of  property  to  be  invaded  under  the  guise  of  the 
pottoe  reflation  for  the  preservation  of  health;  and  when  it  appears  such  is  not  the 
object,  eoarts  will  interfere  to  protect  the  rights  of  the  citizen."  Aliens  may  also 
pfoCeetloD.     6  Sawy.  461;  118  U.  S.  856;  Railway  Co.  v.  State,  49  Ohio,  189. 

» Ptople  T.  Lfeemnb.  60    N.  Y.  659;  see  People  v.  Marx.  99  N.  Y.  877;  Huntley's 

■e,  156  Kaaa.  286;  Sennot's  case,  146  Mass.  489;  WUkinson  v.  Rahrer,  140  U.  S.  545. 
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hold  and  examine  railroad  trains  or  river  steamboata,  and  exclude  in- 
fected persons  and  merchandise,  as  was  observed  throoghoat  the  United 
States  and  in  Canada  on  the  advent  of  cholera  in  1892.  This  is  bat  a 
recurrence  to  the  old  customs  of  towns,  and  the  law  of  self-defense, 
and  from  both  sources,  that  is  to  say,  from  common  law  or  charter 
privileges,  or  from  the  inherent  police  power  for  absolutely  necesaary 
self-protection,  such  action,  in  an  extraordinary  exigency,  may  be  de- 
fended. Ordinarily  laws,  by-laws  and  ordinances  long  settled,  arrange 
the  prudential  separation  and  isolation  most  important  in  crowded  com- 
munities subject  to  the  ravages  of  contagions  and  infectious  disease. 

The  State  law  in  New  York  has  enjoined  duties,  and  delegated  autho^ 
ity  to  the  health  officers  in  the  cities,  villages  and  towns  of  the  State^ 
as  follows :  ^'  To  meet  in  their  respective  cities,  villages  and  towns,  and 
fix  and  determine  the  period  of  quarantine  to  which  vessels,  vehicles 
or  persons  arriving  in  such  city,  village  or  town  shall  be  subject ;  to 
make  regulations  concerning  the  place  and  mode  of  quarantine,  the 
examination  and  purification  of  vessels,  and  of  other  craft  not  under 
quarantine;  the  treatment  of  vessels,  articles  or  persons  thereof;  the 
regulation  of  intercourse  with  infected  places;  the  apprehension, 
separation  and  treatment  of  emigrants  and  other  persons  who  shall 
have  been  exposed  to  any  infectious  or  contagious  disease."  They  may 
regulate  and  prohibit,  or  prevent  all  communication  or  intercourse  with 
all  houses,  tenements  and  places,  and  the  persons  occupying  the  same, 
in  which  there  shall  be  any  persons  who  shall  have  been  exposed  to 
any  infectious  or  contagious  disease ;  they  shall  provide  suitable  places 
for  the  reception  of  persons  and  things  infected  with  malignant,  con- 
tagious or  infectious  disease,  and  in  all  cases  where  such  persons  can- 
not otherwise  be  provided  for,  procure  for  them  medical  and  other  at- 
tendance and  necessaries.*  They  may  issue  warrants,  and  employ  the 
necessary  aid,  and  impose  penalties,  and  nothing  is  lacking  to  accom- 
plish the  object  of  the  law.  Similar  delegated  powers,  but  specially 
conferred  by  the  charters  of  several  cities,  have  been  by  them  carried 
into  effect. 

The  ordinances,  orders  and  regulations  must,  in  all  cases,  be  pub- 
lished, and  in  proceedings  thereunder  should  be  set  out  in  the  pleadings." 

% 

»  N.  y.  Laws,  1881,  chap.  431;  1850.  chap.  334:  1870,  chap.  391,  §  8;  N.  T.  State 
Board  of  Health,  Circular  No.  35. 

«  People  V.  Lynch,  13  Hun,  65;  Schrumpf  v.  People,  14  Hun,  10;  Cox  ▼.  Poople, 
7  Hun,  314. 
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A  Tiolation  of  the  Sanitary  Code  in  the  city  of  New  York'  is  a  mis- 
demeanor, and,  in  addition,  there  may  be  a  prosecution  for  a  penalty. 
Reports  are  required  of  contagious  and  infectious  diseases,  and  of  any 
person  sick,  within  the  knowledge  or  charge  of  masters,  owners  and  con- 
signees or  consignors  of  vessels,  and  keepers,  lessees,  tenants  or  owners  of 
hotels,  boarding  and  lodging-houses,  and  from  physicians,  and  also  from 
the  officers  of  the  public  institutions.  The  Code  forbids  the  removal  from 
Tessels  or  houses  of  persons  or  things  in  a  dangecous  condition,  and  that 
many  articles  specified  shall  be  brought  into  the  city  without  the  permit 
from  the  health  department ;  and  no  article  or  person  from  any  infected 
place,  or  from  any  building  in  which  there  has  been,  lately,  any  person 
sick  of  a  contagious  disease,  may,  without  a  like  permit,  enter  the  city ; 
and  no  person  sick  in  the  city  of  such  a  disease  shall  be  removed  with- 
oot  the  written  permit  of  the  health  department. 

The  l^slature  delegated  greater  and  further  powers  in  this  regard 
to  the  Board  of  Health  in  New  York  city,  including  the  removal  of  any 
vessel  from  which  it  shall  deem  it  probable  that  any  contagious  or 
infections  disease  may  be  brought  into  the  city,  the  removal  to  a  proper 
place,  designated  by  the  board,  of  any  person  sick  with  any  contagious, 
pestilential  or  infectious  disease,  and  the  exclusive  charge  of  the  hospi« 
til  for  the  treatment  of  such  cases.  The  Boai*d  of  Health  may  send  to 
such  places,  as  it  may  direct,  all  aliens  and  persons,  not  residents  of  the 
dty,  sick  of  such  diseases,  and  has  every  equipment  and  all  authority 
in  cases  of  emergency,  and  in  case  of  extraordinary  danger  from  pesti- 
lence, to  carry  out  its  orders  and  plans  in  pursuance  of  these  laws.  It 
may  cause  any  avenue,  street,  alley  or  other  passage  to  be  fenced  up  or 
otherwise  inclosed,  if  it  shall  consider  the  public  safety  requires  it,  and 
may  adopt  suitable  measures  to  prevent  all  persons  from  going  to  any 
part  of  the  city  so  inclosed ;  and  it  may  forbid  and  prevent  all  com- 
mnnication  with  a  house  or  family  infected  with  such  a  disease,  except 
by  means  of  physicians,  nurses  or  messengers  to  carry  the  necessary 
medicinea  and  provisions.  The  Board  of  Health  may  issue  its  proc- 
lamation, declaring  any  place  infected  within  the  meaning  of  the  health 
laws  of  the  State,  and,  therefore,  may  regulate*  the  mutual  intercourse 
between  New  York  and  such  place,  and  direct  the  apprehension  and 
removal  of  all  persons  who  shall  come  into  the  city  contrary  to  their 

»  Polinskj  v.  People,  78  N.  Y.  66;  Sanitary  Code,  §§  181-150;  N.  Y.  Cons.  Act  of 

ISeS.  IS  575,  S82. 
•y.  Y.  City  Cons.,  Act  of  1882,  chap.  Xll,  §§  541.  542,  547,  548,  549,  651,  662, 
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prohibition  and  regnlation ;  and  other  quarantine  regnlations  are  allowed 
as  of  the  original  anthority  of  the  State. 

The  model  sanitary  regnlations'  to  be  adopted  by  local  boards  of 
health  in  cities,  villages  and  towns,  issued  by  the  New  York  State 
Board  of  Health,  contain  almost  equally  stringent  provisions  for  internal 
quarantine  of  both  persons  and  animtds  aSected  with  any  infectious  or 
contagious  disease,  and  with  similar  provisions  against  the  entry  of,  and 
directing  the  removal  of  persons  and  articles  liable  to  propagate  a  danger- 
ous  disease.   Such  regulations  have  been  generally*  upheld  by  the  courts. 

Brooklyn  and  other  cities  in  New  York  State  have  codes  of  ordi- 
nances, and  health  regulations  similar  to  that  of  New  York,  and  the 
Sanitary  Code  has  been  followed  and  most  of  its  provisions  adhered  to 
by  many  cities  of  the  Union.  The  general  rule  has  been  well  stated 
by  a  recent  writer,  that  an  ordinance  of  a  municipal  corporation  has 
the  effect  of  a  local  law,  and  any  one  who  disobeys  it  is  guilty  of  an 
actionable  wrong.'  Boston  and  many  other  large  cities  have  had,  like 
New  York  city,  powers  on  various  subjects  directly  delegated  by  the 
State,*  while  in  England  similar  powers  have  been  placed  in  commis- 
sions,' or  for  minor  offenses  against  health  laws  relegated  to  local 
boards  of  health,  and  authorities  specially  named  within  districtSi  and 
divisions  smaller  than  towns. 

The  Revised  Statutes*  of  Michigan,  as  early  as  1846,  made  the  neoes- 

1  Model  Sanitarj  Regulations,  Circular  No.  26,  N.  Y.  State  Board  of  Health. 

s  Village  of  Carthage  v.  Frederick,  122  N.  Y.  268;  Cronin  v.  People,  20  Han,  187; 
Blazier  v.  Miller,  10  Hun.  485. 

>  Elliot  R.  S.  625;  see  Nightingale's  case,  11  Pick.  168;  PoUnskj's  case,  78  N.  Y. 
65;  St.  Louis  v.  Stem,  8  Mo.  App.  48;  Com.  v.  Patten,  151  Mass.  686;  Ho  Ah  Kow 
y.  Nunan,  8  Pac.  L.  J.  418;  5  Sawjer,  552. 

*  The  Mass.  State  Board  of  Health  was  established  in  1869,  and  its  annual  reports 
are  very  valuable  as  showing  the  course  of  legislation,  as  well  as  the  progress  in 
sanitary  science.  See,  also,  Reports  of  the  State  Boards  of  Health  of  California, 
Louisiana,  Michigan,  Minnesota,  New  York  and  Connecticut. 

«  See  Eng.  Pub.  Health  Act  of  1848,  and  amendments,  1851.  1852;  Pub.  Health 
Act.  1872, 1875;  Diseases  Prevention  Act,  1855,  and  Diseases  Prevention  Aet,  Metrop- 
olis, 1883,  1885,  and  amendment,  1891.  Under  this  act  was  organiied  the  Metro- 
politan Asylums  Board  as  a  local  authority.  There  are  thirty-nine  local  sanitary 
boards  in  London,  and  out-port  authorities,  the  Thames  Conservancy  Board, 
and  what  some  recent  English  writers  have  called  an  apparent  confusion  of  author- 
ity. See  article  on  '*  Cholera  and  our  Protection,"  Dr.  E.  Hart,  Nineteenth  Century, 
October,  1892,  p.  682. 

*  See  laws  of  Michigan  relating  to  the  public  health,  compiled  and  published  by 
the  Secretary  of  State.  1876.  chap.  35;  R.  S.  Mich..§S  1692,  1699, 1706,  1708,  1710, 
1713.  1715,  1718,  1720.  1725,  1727, 1784,  1785,  1786.  1787,  6877. 
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proTisioiiB  for  township  boards  of  health,  with  full  powers,  and 
these  laws,  as  amended  and  revised,  are  similar,  in  many  elaborate  de- 
tails, to  those  we  may  find  npon  the  seaboard,  including  precautions 
against  contagion  involving  the  examination  of  travelers  by  land  as 
well  as  on  the  water,  and  restraints  upon  persons  coming  from  infected 
districts.  License  to  travel  may,  in  such  cases,  be  refused  or  granted 
by  the  board  of  health  of  any  township  to  which  such  persons  may 
come ;  and  to  travel  within  the  State  without  such  license  after  such 
persons  have  been  cautioned,  except  by  the  most  direct  way  to  the 
State  whence  they  came,  subjects  the  offenders  to  a  fine  as  well  as  the 
necessary  restraint.  Townships  are  authorized  to  establish  quarantine 
ground  and  boards  of  health  in  each  township  bordering  on  Lakes  Michi- 
gan, Superior,  Huron,  St.  Clair  and  Erie,  and  on  the  principal  rivers, 
•Omits  and  navigable  waters  connected  with  them,  and  make  such  quar- 
antine r^ulations  as  they  shall  judge  necessary  for  the  health  and 
safety  of  the  inliabitants ;  and  the  expenses  incurred  on  account  of  any 
perBOO,  vessel  or  goods  under  any  such  quarantine  regulations,  are  to 
be  p«id  by  such  persons,  or  the  owner  of  the  vessel  or  goods  affected. 
Hospitals  for  contagious  diseases  are  put  under  the  control  of  the  boards 
of  health,  and  provisions  are  made  for  vaccination,  and  the  care  and 
removal  of  tlie  sick,  and  for  reports  of  all  contagious  diseases  from 
physicians  and  others ;  for  the  necessary  process  and  authority  to  en- 
force these  regulations,  and  for  remedies,  both  in  equity  and  in  law,  for 
violations  of  health  orders  and  regulations,  comprising,  also,  those 
against  nniaances  and  offensive  trades. 

A  citation'  from  this  statute  law  of  Michigan  presents  the  scope  and 
ezteoaion  of  health  authority,  embodying  the  common  features  of  this 
legislation  wherever  we  find  it,  as  follows :  '^  The  Board  of  Health 
shall  examine  into  all  nuisances,  sources  of  filth  and  causes  of  sickness 
that  may,  in  their  discretion,  be  injurious  to  the  health  of  the  inhabit- 
ants within  their  township,  or  in  any  vessel  within  any  harbor  or  port 
of  snch  township,  and  the  same  shall  destroy,  remove  or  prevent  as 
the  case  may  require."  Nearly  the  same  phraseology  is  found  in  the 
New  York  laws  organizing  the  City  Board  of  Health  and  the  State 
Board  of  Health.  This  common  consent  would  give  new  force,  if  such 
were  needed,  to  the  health  regulations  adopted  in  any  community,  but 
tbey  are  all  founded  on  the  familiar  principle,  stated  by  the  United 

I  B.  9.  ICichigmii,  g  lOM;  N.  Y.  L.  1866,  chap.  74.  §  16;  N.  T.  L.  1880,  chap.  822, 
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States  Supreme  Court  as  to  rights  and  by  the  New  York  Court  of  Ap- 
peals as  to  proi>ert J,  that  all  are  held  subject  to  the  general  police  power 
of  the  State,  to  be  regulated  and  controlled  to  secure  the  general  safety 
and  public  welfare.'  It  were  useless,  therefore,  to  recapitulate  every 
ordinance  and  every  decision  sustaining  it. 

No  better  example  of  successful  administration  can  be  presented 
than  that  from  1866  to  1892,  under  the  ordinances  of  the  Sanitary  Code 
and  the  Health  Law  of  New  York  city.  These  relate  to  medicines 
and  adulterations  and  poison,  to  the  ventilation  and  drainage  of  build- 
ings and  the  care  and  keeping  of  tenements,  lodging-houses  and  fac- 
tories ;  to  food  and  drink,  that  they  may  be  found  wholesome  and  safe 
for  human  food ;  that  dangerous  animals  be  not  allowed  to  go  at  large 
in  the  streets ;  that  slaughtering,  slaughter-houses  and  markets  be  par- 
ticularly regulated ;  that  offensive  odors,  gases  and  liquids  be  not 
allowed  to  escape  or  become  a  nuisance ;  and  all  kinds  of  offensive 
trades  specified  be  within  control  regulated  and  rendered  innocuous ; 
that  fi^lth  and  dirt  be  removed  and  not  be  permitted  to  accumulate 
anywhere;  that  privy  vaults  and  cess-pools  be  under  constant  in- 
spection, and  preventive  measures  be  taken  against  all  nuisance; 
that  diseased  animals  and  sick  persons  should  be  within  its  excltisive 
jurisdiction  and  particular  care,  and  all  buildings  be  open  to  its  ex- 
amination ;  that  it  have  the  necessary  reports  and  information,  and  its 
permit  be  necessary  for  every  act  and  change  and  removal  mentioned 
in  the  ordinances ;  that  interment  and  the  care  ot  dead  bodies  be  sub- 
ject to  its  rules,  and  coroners'  inquests  be  reported  and  the  facts  of 
vital  statistics  be  furnished  ;  that  ft  have  supervision  over  the  conditions 
of  health  in  railroad  cars  and  carriages  m  the  city,  and  be  authorized 
to  take  the  necessary  measures  to  prevent  accident  and  injury  to  lite 
and  health. 

The  Board  of  Health  has  general  powers  and  discretionary  authority, 
especially  in  times  of  peril  from  pestilence,  and  may  both  add  to  and 
amend  the  Sanitary  Code.*  By  resolution  and  by  a  special  procedure 
it  can  abate  nuisances  or  provide  remedies  for  them,  as  in  the  wisdom 
and  discretion  of  the  Board  of  Health  shaU  be  deemed  meet  and  proper. 

'  Beer  Co.  v.  Mass.,  97  U.  S.  25;  Bertholf  v.  O'ReUly.  74  N.  Y.  600. 

*  See  Sanitary  Code,  edition  of  1892;  N.  Y.  Laws  1866.  chap.  74;  1867.  chap.  966, 
1874.  chap.  635,  686;  1867,  chap.  908;  1881,  chap.  460;  N.  Y.  atjCons.  Act  of  188S, 
as  amended,  §§  588-667. 
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The  two  hondred  and  nineteen  ordinances  of  the  Sanitary  Code  are  a 
compendinin  of  almost  all  the  necessary  local  regulations  for  the  care 
and  protection  of  health  in  a  municipality,  while  the  health  statutes  of 
New  York  State  have  created  a  self-contained  and  almost  entirely 
independent  health  tribunal  of  extraordinary  effectiveness,  of  large  and 
extending  jurisdiction,  fortified  by  long  and  wide  experienee,  and  the 
decisions  of  the  courts  of  the  State  in  its  favor  for  twenty-five  years/ 

The  difficulty  of  a  strict  construction  of  the  terms  of  a  law  confer- 
ring discretionary  powers  upon  a  public  officer  is  greater  in  matters  of 
the  protection  of  life  and  health  expressly  placed  under  an  exclusive 
jurisdiction.  Assuming  the  dictum  that  the  health  officers  possess  only 
the  powers  granted  in  express  words,  those  necessarily  or  fairly  inferred, 
or  incident  to  the  express  grant,  and  those  essential  and  indispensable 
to  the  declared  object,  intent  and  purpose  of  the  law,'  we  are  met  by 
the  farther  rule  that  "  any  ambiguity  or  doubt  arising  out  of  the  terms 
used  by  the  l^islature  must  be  resolved  in  favor  of  the  public,"  and 
here  it  is  that  we  are  informed  that  every  preventive,  care  and  regu- 
lation is  both  for  the  purpose  of  the  law  and  in  favor  of  the  public. 
In  the  case  of  the  Church  of  the  Holy  Trinity  v.  United  States,'  the 
opinion  of  the  highest  court,  citing  the  famous  case  of  ^idal  v.  Girard, 
wherein  the  clause  of  Mr.  Girard's  will,  that  no  minister  of  the  gospel 
should  be  permitted  to  enter  the  college  founded  by  him,  was  con- 
itmed  and  reconciled  with  the  finding  that  the  Christian  religion  was 
a  part  of  the  common  law^of  Pennsylvania,  and  that  the  clause 
was  not  proecriptive  of  its  being  taught,  ruled  according  to  the  intent 
and  the  title  of  the  act,  rather  than  by  its  express  terms,  and  said  that 
"  a  thing  may  be  within  the  letter  of  the  statute  and  yet  not  within  the 
statute,  because  not  within  its  spirit  nor  within  the  intentions  of  its 
makers." 

A  wider  door  is  opened  to  judicial  than  to  official  construction,  as 
maybe  seen  in  the  case,  in  the  same  court,  of  Morrill  v.  Jones,  in  1882, 
and  the  United  States  v.  Eaton,  in  1892,  wherein  the  court  says  of 
both  the  Secretary  of  the  Treasury  and  a  Collector  of  Internal  Revenue, 
that  neither  can  prescribe  a  regulation  not  within  the  express  grant  and 

1  Heister  T.  Met.  Board  of  HeaAb,  87  N.  Y.  661;  Cox  v.  Jastices,  7  Hun,  214; 
Polinakj  v.  People,  78  N.  Y.  65;  Health  Dept.  v.  O'Reilly,  40  N.  Y.  Superior  Court  R. 
534;  Health  Dept.  ▼.  Lalor.  88  Hun,  542;  and  see  Wilkinson  v.  Rahrer,  140  U.  S. 
545;  BarUer  t.  Connollj,  118  U.  8.  81. 

*  Di]].  on  Man.  Corp.  1,  §  80;  Minturn  v.  Larue,  28  How.  486.  opinion  bj  Nelson,  J. 

•Charch  of  Holj  Trinity  v.  U.  8.,  148  U.  8.  457:  Vidal  v.  Qirard,  2  How.  108,200. 
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tenns  of  the  law,  the  effect  of  which  would  be  to  alter  or  enlarge  the 
law.  All  they  can  do  is  to  regulate  the  mode  of  procedure  to  carry 
into  effect  what  Congress  has  enacted."  The  New  York  Court  of  Ap- 
peals held  a  like  doctrine  respecting  the  powers  conferred  upon  the 
Board  of  Health  ^'  to  provide  for  the  proper  drainage  of  lands  in  the 
city  of  New  York.'*  As  the  Supreme  Court  has  not  infrequently  said, 
judicial  cognizance  will  bo  taken  of  matters  of  history  and  matters  of 
science,  and  ''  of  whatever  is  known  within  the  limits  of  the  jurisdic- 
tion of,  and  involved  in  the  case  presented,  so  that  unreasonable  regu- 
lations may  be  declared  inoperative  and  void.* 

Animals  are  included  within  the  operation  of  these  laws,  and  not 
merely  food,  but  all  domestic,  animals.  The  same  reasons  prevail  as 
with  respect  to  other  things,  but,  in  addition,  motives  of  humanity  in- 
duce legislation  to  prevent  cruelty,  and  to  secure  their  proper  treat- 
ment. Some  of  their  diseases  are,  in  themselves,  dangerous  to  man. 
Hydrophobia  and  glanders  affecting  personal  safety,  Texas  fever  and 
pleuro-pneumonia  rendering  meat  unwholesome,  certain  diseases  in 
swine  and  sheep,  and  tuberculosis  affecting  milch  cows  and  their  pro- 
duct. City  ordinances  and  health  regulations  usually  cover  these  sub- 
jects, and  drastic  preventive  measures  are  taken  in  the  exercise  of 
police  power  to  avoid  some  of  these  dangers  on  the  one  hand,  and  to 
prevent  and  punish  offenses  on  the  other.  The  Penal  Code  makes  cer- 
tain infractions  of  such  laws,  as  any  violation  of  the  Sanitary  Code  is, 
a  misdemeanor.  Dangerous  animals  m%y  be  removed  and  killed,  and 
taken  to  the  offal  dock.  They  are  subject  to  the  common-law  right, 
as  well  as  the  police  regulations  of  the  government,  for  the  destruction 
of  property  in  a  case  of  immediate  necessity,  or  of  a  noxious  public 
nuisance.* 

This  principle,  says  the  court  in  Railroad  Company  v.  Husen,  "  justi- 

>  MorriU  V.  Jones,  106  U.  S.  466;  U.  8.  v.  Eaton,  144  U.  S.  677;  Matter  of  Van 
Bureo,  79  N.  Y.  884;  see  Sparrow  v.  Strong,  8  WaU.  104;  Brown  v.  Piper,  91  U.  S. 
42;  Yick  Wo  v.  Hopkins,  118  U.  S.  871,  878,  and,  also,  Ah  Kow  y.  Nunan.  6  Sawj. 
552;  Civil  Rights  cases.  109  U.  S.  24,  25;  Viterbo  v.  Friedlander,  120  U.  S.  708;  N.  T. 
L.,  chap.  286  of  1888. 

'  See  chap.  560,  N.  Y.  L.  1886,  an  act  for  the  preservation  of  the  health  of  animals 
for  human  food;  ordinances  for  muzzling,  licenskig  and  killing  dogs;  also,  board  of 
health  regulations  respecting  animals  sick  with  any  dangerous  or  contagious  disease, 
and  animals  sick  with  glanders  or  farcj;  Sanitary  Code  of  N.  Y.,  §§  4Si,  54, 202, 120, 
121,  122,  126;  Laws  relative  to  cruelty  to  animals,  and  N.  Y.  Penal  Code,  title  16, 
Cruelty  to  Animals,  §§  655-669;  2  Kent  Com.  829;  Russell  v.  Mayor,  2  Denio,  461; 
95  U.  S.  471. 
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fies  the  exdosion  of  property  dangeroae  to  the  ph>pert7  of  citizens  of 
the  State ;  for  example,  animals  having  some  contagious  or  infectious 
disease,  and  such  a  use  of  property  as  is  injurious  to  the  property  of 
others."  Chief  Justice  Shaw  has  said'  that  ''  it  is  a  well-settled  prin- 
ciple growing  out  of  the  nature  of  well-ordered  society,  that  every 
holder  of  property  holds  it,  under  the  implied  liability,  that  his  use  of 
it  shall  not  be  injurious  to  the  equal  enjoyment  of  others  having  an 
equal  right  to  the  enjoyment  of  their  property,  nor  injurious  to  the 
rights  of  the  community.  This  power  cannot  be  burdened,  says  the 
court  in  Mugler  v.  Kansas,  with  the  condition  that  the  State  must  com- 
pensate the  individual  by  reason  of  their  not  being  permitted  a  noxious 
use  of  their  property."  The  legislature  may  pass  many  laws,  the 
effect  of  which  may  be  to  impair,  or  even  destroy  the  rights  of  prop- 
er^. ^*  Private  interests  must  yield  to  the  public  advantage  "  is  held 
in  Phelps  v.  Raoey.  In  Gk>odrich  v.  People,  the  defendant  was 
held  liable  for  the  sale  of  a  cow  with  a  sore  in  her  head,  although 
no  injurious  consequences  were  proven.  Like  results  have  fol- 
lowed in  the  English  courts.  It  must  be  remembered,  says  Chief 
Justice  Taney  in  the  License  cases,  that  disease,  pestilence 
and  pauperism  are  not  subjects  of  commerce,  although  sometimes 
among  its  attendant  evils.  They  are  not  things  to  be  regulated  and 
trafficked  in,  but  to  be  prevented  as  far  as  human  foresight  or  human 
CMTe  can  guard  against  them."* 

In  the  Passenger  cases  quoted  in  the  dissenting  opinion  in  Bow- 
man ▼.  Chicago  and  Northwestern  Railroad  Company,  it  was  said 
that  ^  a  bale  of  goods  upon  which  the  duties  have  or  have  not  been 
paid,  laden  with  infection,  may  be  seized  under  health  laws,  and 
if  it  cannot  be  purged  of  its  poison,  may  be  committed  to  the 
flames."  Equally  forcible  is  the  example  from  a  noxious,  diseased,  and 
dangerous  animal,  fatally  stricken  with  a  highly  contagious  disease,  un- 
fit for  any  safe  human  use.  Its  owner,  whether  the  possessor  of  other 
animals  likely  to  be  infected  or  not,  yet,  merely  as  one  of  the  commu- 
nity, is  interested  in  its  removal,  for  which  he  has  no  claim  to  remunera- 
tion, unless  by  the  terms  of  some  special  statute  it  be  given  rather  as  a 

1  7  Cuh.  (S8.  died  in  Patteraon  ▼.  Kentucky,  97  U.  S.  505;  Mugler  v.  Kansas,  128 
V.  S.  6C8. 

•  Plielps  T.  Raeej,  «0  N.  Y.  14;  see  Lawton  v.  Steele,  119  N.  Y.  227;  Blazier  v. 
toiler,  10  Han,  485;  Goodrich  v.  People,  8  Park.  Cr.  622;  Rex  v.  White,  1  Burr. 
887;  Bex  t.  Dixon,  8  Manle  &  Selwyn.  11:  and  see  Banbury  v.  Page,  45  L.  T.  R.  N. 
8.  759;  5  How.  W7;  Bowman  v.  C.  &  N.  W.  R.  R.,  126  U.  S.  468. 
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pablic  contribntion  for  his  individual  loss  than  as  compensation,  and 
therefore  fixed  within  some  arbitrary  limit.  It  was  with  this  view 
that  in  the  acts  of  New  York  State  to  prevent  the  introduction  and 
spread  of  the  disease  known  as  the  rinderpest,  the  commissioners  ap- 
pointed to  inspect,  to  quarantine,  and,  if  necessary,  to  slaughter  animals 
affected  with  the  disease  mentioned,  were  directed  to  appraise  the  ani- 
mals slaughtered,  and  one-half  the  value  was  to  be  paid  to  the  owner 
by  the  State.  In  New  York,  in  1868,  there  was  a  general  inspection, 
quarantine  and  also  destruction  of  animals  sick  with  Texas  fever  or 
rinderpest ;  and  in  the  preventive  measures  employed,  the  Governors 
of  four  States,  Indiana,  New  Jersey,  New  York  and  Pennsylvania, 
took  the  appropriate  action  under  the  laws  of  these  several  States.' 

The  Koyal  Commission  for  investigating  rinderpest  in  England,  in 
1865  and  1866,  was  constituted  by  Parliament.  In  1872,  the  Board  of 
Health  in  New  York  city,  and  the  public  authorities  in  many  States 
and  countries  had  to  meet  the  epizootic  among  horses,  a  fatal  and  infec- 
tious or  contagious  disease,  for  which  quarantine  was  found  beneficial,  and 
direct  authority  was  used  by  the  sanitary  officers  in  the  removal,  de- 
struction, and  burial  of  diseased  horses.  In  this  matter  the  principal 
action  of  the  Board  of  Health  was  under  the  Sanitary  Code,  and 
by  resolution  under  its  general  powers  conferred  by  law.  Congress, 
in  i884:,  by  act  of  May  29  of  that  year,  established  The  Bureau  of 
Animal  Industry  to  prevent  the  exportation  of  diseased  cattle,  and  to 
provide  means  for  the  suppression  and  extirpation  of  pleuro-pneumonia 
and  other  contagious  diseases  among  domestic  animals  The  Commis- 
sioner of  Agriculture  was  thereby  authorized  to  make  special  investiga. 
tions,  and  the  Secretary  of  the  Treasury  was  instructed  to  adopt  meas- 
ures not  inconsistent  with  the  provisions  of  the  act  to  prevent  the  ex- 
portation of  diseased  live-stock.  Railroads  and  masters  of  vessels 
were  forbidden,  under  penalty  of  the  law,  to  receive  for  transportation, 
or  to  deliver  "  any  live-stock  affected  with  any  contagious  disease." 
The  several  United  States  District  Attorneys  were  directed  to  prosecute 
all  violations  of  the  act.' 

By  the  act  of  August  30,  1890,  provision  was  made  for  the  inspec- 
tion of  meats  for  exportation,  and  the  prohibition  of  the  importation 

1  Chap.  740,  1866;  chap.  453,  1867;  see  Report  of  Met.  Board  of  Health  of  1868, 
pp.  186,  194,  209;  Bd.  of  H.  Report,  1873,  p.  26,  et,  seq, 

«  23  Stat.  81;  Supp.  R.  S.  435;  see  R.  S.  520,  529;  chap.  122, 1889,  Supp.  U.  S.  R. 
S.  679;  26  Stat.  414;  Supp.  K.  S.  794;  see  act  Oct  1,  1890,  chap.  1244,  §§20  21;  Supp. 
R.  S.  861. 
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of  adulterated  articles  of  food  and  drink.  It  authorizes  the  President 
to  make  proclamations  in  certain  cases,  suspending  the  importation  of 
dangerons  articles  of  food  and  drink,  and  also  of  all  animals,  for  such 
time  aa  the  pnblic  good  may  require.  This  act  prohibited  the  "  impor- 
tation of  meat,  cattle,  sheep,  and  other  ruminants,  and  swine,  which 
are  diseased,  or  shall  have  been  exposed  to  such  infection  within  sixty 
days,  making  a  violation  of  this  provision  a  misdemeanor,  punishable 
with  a  fine  not  exceeding  $5,000,  or  imprisonment  for  a  term  not  ex- 
eeeding  three  years,  and  forfeiting  the  vessel  in  which  there  was  such 
unlawful  importation  to  the  United  States. 

All  importations  of  the  animals  described  in  the  act  were  to  be  at 
certain  quarantine  ports,  designated  by  the  Secretary  of  Agriculture, 
with  the  approval  of  the  Secretary  of  the  Treasury.  The  Secretary  of 
Agriculture  may  cause  to  be  slaughtered  all  infected  animals,  and  ani- 
mala  exposed  to  infection,  and  the  ^^  value  of  animals  slaughtered  as 
bein^  exposed  to  infection,  but  not  infected,  shall  be  ascertained  by  the 
Secretary  of  Agriculture,  and  paid  to  the  owners  out  of  money  in  the 
treasoiy  appropriated  for  the  use  of  the  Bureau  of  Animal  Industry." 

In  die  States  of  Massachusetts  and  New  York,  in  1892,'  were 
ptaaed  laws  relative  to  tuberculosis  in  milch  cows  and  other  cattle,  and 
infections  and  contagious  diseases  of  cattle ;  and  provision  is  made  for 
die  destruction  of  animals  affected  with  tuberculosis,  or  any  contagious 
or  infectious  disease ;  or  liable  to  contract  and  communicate  such  dis- 
ease ;  and  for  the  proper  disposition  of  their  hides  and  carcasses,  and 
of  all  objects  which  might  convey  infection  or  contagion.  The  actual 
value  of  animals  slaughtered  under  the  provisions  of  these  laws  may  be 
paid  to  the  owner,  but  in  New  York  the  enforcement  of  the  law  is 
lepoeed  in  the  State  Board  of  Health,  which  must  first  have  the  ani- 
mals examined  by  medical  or  veterinary  practitioners  in  its  employ, 
and  may  by  resolution  provide  for  the  payment.  The  Board  of  Claims 
is  to  bear, audit  and  determine  all  claims  under  the  act;  but  no  com- 
pensation is  to  be  given  to  any  one  who  has  willfully  concealed  the 
existence  of  disease  among  his  animals,  or  who  has  contributed  by  act 
or  willful  neglect  to  the  spread  of  the  disease ;  and  any  person  refusing 
to  obey,  or  transgressing  the  lawful  orders,  rules  and  regulations  of  said 
Board  of  Health,  is  declared  guilty  of  a  misdemeanor,  and  also  liable 
to  pay  a  civil  penalty  at  the  suit  of  the  said  board. 

How  narrow  the  line  of  division  is  between  cases  may  be  seen  in 

Pab.  Stat.  1893,  chap.  195;  N.  Y.  L.  1893,  chap.  487. 
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Railroad  Company  v.  Husen,  in  1877,  and  Kimmidh  v.  Ball,  in  1889, 
when  tiie  subjects  of  these  actions  were  nearly  the  same,  concerning 
the  prohibition  of  Texan  cattle  which  have  not  wintered  north,  and 
holding  owners  of  transportation  or  owners  of  cattle  liable  for  damage 
from  such  cattle  spreading  disease ;  but  in  the  first  case  the  court  says^ 
'^  it  is  noticeable  that  the  statute  interposes  a  direct  prohibition  against 
tlie  introduction  into  the  State  of  all  Texan,  Mexican  or  Indian  cattle 
during  eight  months  in  the  year,  without  any  distinction  between  such 
as  may  be  diseased  and  such  as  are  not ; "  and  holds  that  such  a  statute 
is  more  than  a  qiiarantine  regulation,  and  is  not  a  legitimate  exercise  of 
the  police  power  of  the  State.* 

In  the  latter  case,  the  court  urges  this  discriminination,  and  does  not 
find  in  the  Iowa  statute  the  same  difiSculty,  but  says,  *^  tlie  case  is 
therefore,  reduced  to  this,  whether  the  State  may  not  provide,  that 
whoever  permits  diseased  cattle,  in  his  possession,  to  run  at  large 
within  its  limits,  shall  be  liable  for  any  damages  caused  by  the  spread 
of  the  disease  occasioned  thereby,  and  upon  that  we  do  not  entertain 
the  slightest  doubt."  In  Brimmer  v.  Rebman,  and  Minnesota  v. 
Barber,  State  laws  were  held  by  the  United  States  Supreme  Court  to 
be  burdens  upon  interstate  commerce,  unconstitutional  and  void, 
because  the  inspections  required  were  not  confined  to  diseased  animals 
and  to  unwholesome  meats,  but  "  touched  all  alike,  however  free  from 
disease ; "  thus  extending  police  restraints  to  merchantable  articles, 
subject  only  to  regulation  by  Congress. 

In  Massachusetts,  under  an  act  of  1887  authorizing  the  summary 
killing  (if  animals  having  the  farcy  or  glanders,  without  compensation 
to  their  owners,  the  court  held  that  an  adjudication  of  the  Cattle  Com- 
missioners, that  an  animal  has  the  disease,  is  not  conclusive ;  and  an 
order  issued  by  them  for  killing  an  animal  not,  in  fact,  infected,  in  an 
action  by  the  owner  for  compensation,  is  no  defense  to  those  executing 
the  order.* 

At  the  General  Sessions  Court  of  New  York  city,  November  28, 
1887,  the  case  of  People  v.  Carson  was  tried  on  an  indictment 
'*  for  keeping  and  retaining  a  horse  having  the  glanders,"  and  on  con- 
viction the  attention  of  the  court  was  drawn  by  the  District  Attorney 
to  the  well-recognized  character  to  the  disease,  the  numerous  recorded 

»95  U.  S.  465,  469;  129  U.  S.  217;  138  U.  S.  78;  136  U.  S.  818. 

•Miller  v.  Horton,  152  Mass.  540;  see  Sawyer  v.  State  Bd.  of  H.,  125  Mass.  188; 
Phila.  V.  Scott,  8  Pa.  80.  S7;  Belcher  v.  Farrar.  8  Allen.  825;  MitcheU  ▼.  Harmooj, 
13  Uow.  115. 
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of  its  oomtniiQicatioQ  to  haman  beings,  the  strict  supervision 
exerciaed  in  London,  and  the  immediate  destruction  of  glandered  horses 
required  when  discovered/  The  defendant,  a  horse  dealer,  was  sen. 
tcnced  to  six  months'  imprisonment.  Several  convictions  have  been 
bad  in  the  city  of  New  York  for  the  offense  of  sprinkling  salt  in  the 
streets  to  melt  the  snow,  and  thereby  occasioning  injury  and  suffering 
to  animals.  The  Supreme  Court  at  General  Term  in  New  York  City 
in  May,  1888,  filed  a  decision  overruling  a  demurrer  to  an  indictment 
for  this  offense  in  People  v.  Sheridan,  thus  sustaining  the  local  law. 

It  has  happened  that  danger  to  the  public  health  and  public  nuisances 
requiring  sanitary  measures  for  their  abatement,  have  come  from  public 
property  and  public  works  under  the  authority  and  in  the  charge  of 
dty  or  village  officers,  who  are  unwilling  or  unable  to  take  the  requisite 
action.  Such  difficulties  are  more  easily  arranged  under  the  national 
acts  in  England,'  especially  the  Public  Health  Acts,  and  naturally  fall 
within  the  jurisdiction  of  the  local  government  board  or  the  boards  and 
commissions  specially  appointed  for  the  metropolis.  In  sotne  of  the 
States  of  the  American  Union,  and  particularly  Massachusetts  and 
Micbigan,  a  somewhat  similar  authority  is  exercised  by  the  State  Boards 
of  Health. 

In  New  York  State  such  intervention  is  more  limited,  but  in  1884 
the  question  was  resolved  by  the  Attorney-General  respecting  a  brick 
sewer  in  the  streets  of  Castleton,  which*  in  one  place,  had  been  left 
uncovered  for  over  one  hundred  feet,  and  had  been  declared  by  the 
local  board  a  nuisance  and  ordered  to  be  covered.  This  the  village 
anthorities  declined  and  refused  to  do.  The  Attorney-General  finds, 
under  the  fourth  section  of  the  act  for  the  preservation  of  the  public 
health,  that  **  in  any  case  of  non-compliance  with  such  an  order  as  that 
served  upon  the  vilkge  anthorities  in  the  present  case,  the  Board  of 
Health  may  enter  upon  the  premises  and  remove  the  nuisance,  and  the 
expense  shall  be  a  charge  upon  the  occupant  of  the  premises,  and  may 
be  sued  for  and  recovered  by  the  Board  of  Health  in  its  own  name."" 

iSm  raeord  of  this  ciae  pabltohed  by  Am.  Soc.  Prev.  Cruelty  to  Animals,  1877. 

'See  EaglUh  esse,  cited  Msss.  State B.  H.  R.  1876,  p.  298;  The  Attorney-General  v. 
Darlington,  wbeif»  the  vice-chancellor  sustained  an  action  for  an  injunction  to  prevent 
the  dty  aothoritles  from  pollotiog  air  and  water  by  their  sewage.  Schriver  v.  Village 
ef  Johnston,  54  N.  T.  St.  R.  578;  City  of  Jacksonville  v.  Doan,  155  111.  23;  Kellogg 
v.  Oty  of  New  Britain.  92  Conn.  282;  Constitution  Wharf  v.  Boston,  156  Mass.  897; 

mi  T.  Mayor.  189  N.  T.  495. 

■Opinion  of  D.  O'Brien,  Attorney-General,  September  11,  1884;  Fifth  Annual  Re- 
port oC  9.  T.  State  Board  of  Health,  pp.  65,  67. 
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He  holds  that  by  the  construction  and  maintenance  of  this  sewer  in  the 
public  highway,  the  village  of  Castleton  became  an  occupant  jwy?  tardo 
of  the  premises  upon  which  the  nuisance  is  located  within  the  meaning 
of  the  statute ;  that  "  by  reason  of  the  failure  and  refusal  of  the  village 
authorities  to  comply  with  the  order  served  upon  them,  the  local  board 
has  power  to  iucur  the  necessary  expense  for  properly  covering  this 
sewer ;  that  it  is  their  duty  so  to  do ;  that  the  expense  incurred  in  such 
work  will  be  a  charge  upon  the  village  of  Castleton,  and  that.an  action 
will  lie,  in  the  name  of  the  Board  of  Health,  for  the  recovery  of  the 
same  against  said  village  as  a  corporation.  Under  the  existing  statutes 
the  amount  of  any  judgment  recovered  in  such  an  action  must  be 
assessed,  levied  and  collected  by  the  board  of 'trustees  of  Castleton  at 
the  same  time,  and  in  like  manner,  as  other  moneys  for  the  necessary 
expenses  of  the  village,  in  addition  to  the  moneys  now  authorized  to 
be  assessed,  levied  and  collected  for  that  purpose  ;  "  and  further,  that 
"  local  boards  of  health  have  authority,  within  the  meaning  of  the  act 
for  the  preservation  of  the  public  health,  to  employ  legal  counsel  when- 
ever necessary,  and  they  should  do  so  in  cases  like  the  present."  What- 
-ever  doubt  may  arise  as  to  the  proper  form  of  the  action,  or  whether 
one  part  of  city  or  village  government  could,  in  such  case,  sue  the  co^ 
poration,  because  of  the  default  of  another  part,  it  would  seem,  from 
analogy  and  from  other  precedents,  that  in  the  local  Board  of  Health 
rested  both  the  duty  and  power  to  incur  the  expense,  do  the  work  and 
abate  the  nuisance,  and  that  the  corporation  must  meet  its  cost 

On  July  18,  1873,  the  Board  of  Health  of  the  city  of  New  Yoit 
adopted  the  following  resolution,  and  subsequently  on  July  23,  and 
July  24,  by  its  own  officers,  and  by  workmen  and  means  employed 
and  used  by  them,  performed  the  work  required  respecting  the  boothSi 
stalls  and  stands  around  Washington  Market  and  the  neighboring 
streets  of  the  city  of  New  York,  as  follows: 

"  Whereas,  due  notice  has  already  been  given  to  the  owners  of  the 
said  booths,  stalls  and  stands ;  and  whereas,  the  Department  of  Pablie 
Works  has  not  been  enabled  to  obey  the  previous  order  of  this  boaid 
to  remove  the  said  booths,  stalls  and  stands ;  and  whereas,  the  plans 
of  the  superintendent  of  the  public  markets  have  been  considered, 
and,  in  the  opinion  of  this  board,  will  not  remedy  the  evil,  nor  improve 
the  position  of  the  owners  and  occupants  of  said  booths,  stalls  and 
stands ;  and,  whereas,  any  delay  in  the  removal  thereof  is  declared  by 
this  board  dangerous  to  life  and  detrimental  to  the  pnbKc  health; 
therefore,  Besolved,  That  the  Board  of  Police  be  requested  and  directed 
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>ve,  and  on  or  before  the  21st  day  of  July,  1873,  to  eanse  the 
I  of  booths,  stalls  and  stands  around  Washington  Market,  viz.: 
t  northerly  side  of  said  market,  from  Washington  street  to  West 
on  the  westerly  side  thereof,  from  Vesey  street  to  Fnlton  street ; 
southerly  side  thereof,  from  Washington  street  to  West ;  and 
the  easterly  side  thereof,  near  the  corner  of  Vesey  street ;  and 
1  the  sidewalks,  street  pavements  and  gutters  in  the  neighbor- 
Bets  above  the  said  market."     The  material  was  removed  by 
to  the  corporation  yard,  leaving  the  streets  unobstrncted  July 
18  shown  by  the  reports  filed.     A  similar  course  was  pursued 
ect  to  Fulton  and  other  markets  immediately  thereafter.*     In- 
U8  were  sought  and  hearings  had  in  various  legal  proceedings  in 
preme  Court  of  the  State  in  New  York  City,  but  the  action  of 
adth  Department  was  not  impeded,  but  was  sustained  by  the 

ther  exigency  has  been  met.  Foul  and  pestilential  odors  have 
rom  one  neighborhood  to  another,  or  sewers  or  works  in  one 
r  have  caused  a  nuisance  in  another,  under  a  different  adminis- 
.  The  State  Boards  of  Health  in  several  States,  have  instituted 
lings  in  such  cases,  to  remedy  these  evils  and  have  brought  relief. 
ifew  York  the  City  Board  of  Health,  in  187S,  procured  the 
nent  of  offensive  works  in  Queens  county  on  Newtown  creek, 
the  so-called  Three  Counties  Act,'  which  allows  an  indictment  in 
of  the  counties,  New  York,  Queens  or  Westchester,  of  a  nuisance 
itiDg  in  one  county  and  suffered  in  another, 
mviction  was  had  in  a  test  case  in  the  General  Sessions  Court, 
or  factories  were  removed.  Probably,  outside  of  this  act,  the 
itioD  could  have  been  maintained  against  the  authors  of  the 
30  caused  in  the  streets  and  ways  of  New  York.  In  1887  the 
of  Appeals  of  New  York  sustained  an  order  of  the  Board  of 
;  of  the  town  of  Brighton,'  declaring  that  the  discharge  of  sew- 
till  the  city  of  Rochester,  near  the  boundary  line  between  the 
d  the  town,  was  a  nuisance  dangerous  to  the  public  health,  and 
dg  it  to  be  suppressed,  and  held  that,  ^'  while  the  Board  of  Health 
may  not  summarily  execute  its  orders  as  to  the  abatement  of 
9  by  going  ontside  of  the  boundaries  of  the  town  for  that 
fl^  it  may  invoke  the  aid  of  the  court  to  restrain  a  violation  of  its 

|«poit  of  Boud  of  Health,  New  York,  1878,  pp.  12,  18,  73,  75,  4ia 
.  Laws  1851,  ehmp.  416. 
IdT.  BoehoMer,  105  N.  Y.  46. 
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orders,  and  to  enforce  the  abatement  of  the  nnisance,  although  the 
cause  arises  in  an  adjoining  municipality."  The  city  of  Rochester  had, 
under  legislative  authority,  acquired  land  in  the  adjoining  town,  and 
opened  ditches  thereon  to  carry  off  the  drainage  of  the  city.  It  dag 
tlic  ditches  and  constructed  sewers  wliich  discharged  into  tiie  ditches 
near  the  boundary  line,  and  the  sewage  was  thus  carried  upon  and  over 
the  town  lands  into  a  creek,  creating  the  nuisance.  The  plaintifb, 
constituting  the  Board  of  Healtli  of  Brighton,  having  made  the  order 
referred  to,  and  caused  it  to  be  served  upon  the  proper  city  authorities 
of  Rochester,  on  the  continuance  of  the  nuisance  and  violation  of  the 
order,  began  this  suit,  in  which  they  had  judgment. 

Consistent  with  the  preventive  measures  of  quarantine,  and  the  safe- 
guards used  against  the  entrance  and  ravages  of  infectious  and  conta- 
gious diseases  is  the  requirement  of  vaccination.  Compulsory  vaccina- 
tion has  been  instituted  in  several  countries,  and  by  the  laws  of  several 
States,  in  respect  to  minors.  City  ordinances  regulate  it,  but  the  indi- 
rect methods  of  excluding  children  not  vaccinated  from  schools  and 
factories,  or,  in  case  of  immigrants,  insisting  upon  quarantine,  and  the 
offer  of  free  vaccination  with  the  constant  supervision  of  the  health 
officers  are  more  effective.  In  England  there  has  been  the  nations! 
vaccine  establishment,  and  in  1867  penalties  were  prescribed  for  eveiy 
parent  or  person  having  the  custody  of  a  child  born  in  England  who 
did  not,  within  three  months  after  the  birth  of  such  child,  cause  it  to 
be  taken  to  the  public  vaccinator  of  the  vaccination  district  in  which  it 
was  resident,  for  vaccination.^  In  Massachusetts  parents  and  guardians, 
must  cause  children  to  be  vaccinated  before  they  are  two  years  old, 
and  for  every  year's  neglect  are  to  be  fined  five  dollars ;  and  town 
authorities  may  require  and  enforce  vaccination  of  all  inhabitants 
wherever  the  public  health  shall  require  it,  and  are  required  to  fiu^ 
nish  the  means  of  vaccination.  Persons  not  sufficiently  protected  from 
small-pox  shall  be  vaccinated  in  quarantine,  or  be  detailed  there  QOtil 

1  30  and  31  Vict. ,  chap.  84;  see  8  and  4  Vict. ,  chap.  29,  an  act  to  extend  the  practice  of 
vaccination,  July  23, 1840;  1  Russ.  Cr.  108.  In  2  Chittj  Cr.  L.  656,  there  is  an  indict- 
ment mentioned  against  an  apotliecary  for  keeping  a  common  inoculating^-hoose  near 
the  church  in  a  town.  Rex  v.  Vantandillo.  4  M.  &  S.  72;  Mass.  Pub.  S.,  Preserration  of  '' 
Pablic  Health,  chap.  80,  p.  448,  §§  54,  55;  Revision  of  1882,  pp.  448, 560.  568.  <•  Vmcdm- 
tion  and  security  of  life."  N.  Y.  Laws,  chap.  858.  1868,  §  10;  chap.  486,  1892,  g  16;  . 
chap.  438,  1860;  chap.  635,  1874;  N.  Y.  San.  Code,  §§  149,  150;  see  R.  S.  Mich.,  cha|k 
85.  §  45.  France,  Austria,  the  German  States,  and  Sweden  have  obligatory  lam . 
with  frequent  inspections,  and  in  some  places  a  vaccinator's  certificate  ia 
the  public  allowance  of  any  charity  or  aid. 
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tbejluTe  passed  the  incubative  period  from  the  last-possible  exposure. 
The  Sanitary  Code  of  New  York  City  is  compulsory  in  form,  but 
has  been  administered  without  coerciou,  save  iu  extraordinary  cases 
when  contingent  upon  the  isolation  or  quarantine  or  removal  of  persons 
in  a  tenement  or  lodging-house,  where  there  has  been  great  exposure 
ind  insufficient  protection.  The  legislature  of  New  York  in  ISGO 
enacted  tliat  the  trustees  and  boards  of  common  schools  miofht  exchide 
from  the  benefits  of  the  common  schools  any  child  or  person  who  has 
not  been  vaccinated,  and  until  such  time  as  they  shall  be  vaccinated. 
In  1S74  it  passed  ''An  act  to  secure  effective  vaccination  in  the  city  of 
New  York  and  the  collection  of  pure  vaccine  virus,"  providing  for 
the  organization  of  a  corps  of  vaccinators,  and  the  collection  and  pre- 
servation of  pure  vaccine  lymph  or  virus  for  the  thorough  and  sys- 
tematic vaccination  of  all  unvaccinated  persons  residing  in  the  city  of 
New  York. 

Litigation  has  followed  these  laws,  principally,  however,  because 
of  alleged    ill-treatment   or  negligence   in   exposure   by   officials   or 
persons  under  treatment  or  in  vaccination,  less  because  of  any  claim 
that  vaccination  was  improper  or  illegal.     Something  has  depended 
Bpon  the  choice  or  use  of  virus  or  lymph,  because  of  the  scientitic 
qaestions  involved  in  the  increasing  preference  for  bovine  over  human- 
ised vims.     It  was  this  question  in  connection  with  others  before  tlie 
New  York  Superior  Court  in  the  case  of  Hickey  v.  The  Cunard  Steam- 
ship Company,  in  May,  1890,  and  in  a  similar  case  against  the  same 
company  in  Boston.     It  was  charged  that  the  plaintiff  was  improperly 
vaccinated  with  humanized  virus,  and  in  a  careless  manner,  so  that 
ulceration  and  fever  followed  of  such  a  serious  character  as  to  destroy 
her  health  for  a  considerable  time,  but  the  plaintiff  failed  of  a  verdict 
and  these  cases  were  not  pursued.     A  similar  result  was  reached  in  the 
same  court  in  Hallowell  v.  The  Board  of  Health  of  the  City  of  New 
York  on  like  allc^tions  in  1875.     In  Brown  v.  Purdy'  the  action  was 
against  the  physicians  who  had  diagnosed  the  plaintiff's  case  as  small- 
pox and  reported  it  to  the  Health  Department,  whereupon  plaintiff  was 
removed  to  the  small-pox  hospital  and  there  discovered  to  be  sick  with 
measles  and  not  with  small-pox.     The  court  on  appeal  held  that  the 
smission  of  patient's  attending  physician  to  use  ordinary  skill  in  diag- 
Bosing  the  disease  before  reporting  it  to  the  Board  of  Health  as  a  case 
of  small-pox,  and  the  action  of  the  Board  of  Health  Inspector  in  cans- 

'  Bkown  V.  Pnrdj,  54  Soperior  Ct  R.  109. 
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ing,  under  the  laws  governing  his  action  in  a  case  of  small  pox,  her 
removal  gave  no  right  of  action. 

In  Tormey  v.  Mayor  the  plaintiflf  in  May,  1871,  was,  as  she  alleged, 
sick  at  her  residence  in  New  York  of  measles  and  was  forcibly  removed 
to  the  small-pox  hospital.  Negligence  and  "grave  wrongs  were  charged 
against  public  agents  and  oflScials."  Suit  was  brought  against  the  city 
and  came  before  the  court  on  a  demurrer  to  the  complaint,  which  was 
overruled,  with  privilege  to  the  defendant  to  answer  over.  The  Health 
Department  was  afterward  joined  as  a  defendant,  and  upon  a  trial  the 
plaintiff  was  unsuccessful.  In  Laubheira  v.  De  Koniuglyke  N.  S.  IL, 
it  was  held  that  in  the  absence  of  evidence  of  any  carelessness  or  n^- 
ligence  on  the  part  of  a  steamship  company,  in  its  selection  of  a  sor- 
geon  for  one  of  its  steamships,  it  was  not  liable  for  the  negligence  of 
the  surgeon. 

In  Allan  v.  S.  S.  Co.  it  was  said  that  a  "  person  is  not  legally  respon- 
sible for  any  unintentional  consequential  injury  resulting  from  a  lawful 
act,  when  the  failure  to  exercise  due  and  proper  care  cannot  be  imputed 
to  him,  and  the  burden  of  proving  such  lack  of  care  when  the  act  is 
lawful  is  upon  the  plaintiff,"  and  that  it  was  not  necessary  to  discuss 
the  duty  of  the  defendant  at  common  law,  but  the  duty  was  assumed 
under  the  statute  known  and  cited  as  the  Passenger  Act.  The  court 
says,  when  the  ship-owner  has  employed  a  competent  physician,  and 
has  placed  in  his  charge  a  supply  of  medicines  sufficient  in  quantity 
and  quality,  we  think  it  has  performed  its  duty  to  its  passengers,  and 
from  that  time  the  responsible  person  is  the  physician.  **  The  work 
which  the  physician  does,  after  the  vessel  starts  on  the  voyage,  is  liis 
and  not  the  ship-owner's."* 

The  presumption  that  under  the  law  and  ordinances  cited  the  vac- 
cination was  a  lawful  act,  would  appear  conclusive-  from  these  cases, 
and  the  only  questions  which  would  remain  are  those  of  negligence 
and  willful  wrongs  such  as  were  alleged,  but  not  proven,  in  the  Tormey, 
Hickey  and  Laubheim  cases  above  mentioned.  It  was  said  in  1874^ 
in  the  reports  to  the  Registrar-General  of  the  operations  of  the  Scottish 
Vaccination  Act,  that  "  in  Scotland  there  is  but  little  of  that  unreason- 
able opposition  to  the  practice  of  vaccination  by  which  some  opinion- 
ative  men  are  elsewhere  moved,''  and  our  coui-ts  have  of  late  yeaiB 
been  as  little  troubled  with  it. 

^  Tormey  v.  Mayor,  12  Hun.  542;  107  N.   T.  228;  O'Brien  v.   Canard  S.  8.  Co., 
28  N.  E.  R.  266;  132  N.  Y.  91-99. 
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A  mnoicipal  corporation  is  not  liable  for  neglect  of  attendants  in  a 
pQblic  hospital,  nor  where  damages  are  claimed  because  of  infection 
from  a  pest-house.  The  duties  imposed  by  statute  upon  officials  in 
earing  for  the  public  health  are  to  be  performed  according  to  their 
discretion,  and  when  this  is  fairly  exercised,  no  liability  to  damages 
from  misfortunes  consequent  upon  their  errors.* 


>  Richmond  ▼.  Long,  17  Gratt.  875:  BrowD  v.  Inhabitants  of  Vinalhaven,  65  Me. 
408;  Cftin  ▼.  City  of  Syracuse,  95  N.  Y.  83;  Freeman  v.  Cornwall.  10  Johns.  470;  but 
wbere  there  to  a  failnre  in  duty,  see  Bassett  v.  Fish,  75  N.  Y.  803;  People,  ex  ret, 
Loomia,  v.  Board  of  Town  Auditors,  75  N.  Y.  816;  Tormey  v.  Mayor,  13  Hun,  542; 
GaTanagh  v.  Durgin,  156  Mass.  466;  Gordon  v.  Becker,  54  N.  Y.  St.  R.  731;  Cul- 
T.  City  of  Streator,  180  111.  288;  22  N.  E.  R  810;  Fisher  v.  Boston,  104  Mass.  89: 
CaldweU  ▼.  City  of  Boone,  51  Iowa,  687;  Elliott  v.  Philadelphia,  75  Pa.  St.  347; 
Little  T.  (Sty  of  Madison,  49  Wis.  605;  Kansas  City  v.  Lemen,  8th  Cir.  Ct.  App., 
Sept.  18, 1803,  57  Fed.  R.  906.  The  argument  and  the  reasoning  of  the  court  in 
this  ease,  respecting  the  nuisance  of  a  circus  on  ground  set  apart  for  a  graveyard. 
that  *'  the  act  of  the  municipality  was  an  exercise  of  a  power  vested  in  it  to  promote 
the  public  welfare,"  reminds  one  of  the  statute  of  Winchester,  A.  D.  1285,  §  6.. 
CEdading  fairs  and  markets  from  such  inclosures.  Statutes  of  the  Realm  I,  96-98; 
flsleet  eharteiB,  Stabbs'  7th  ed.  8.  ▼.  Statute  of  Winchester,  §  6. 
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CHAPTER    VII. 

PROTECTION  OF  PURITY  IN  WATER.  IN  FOOD,  AND  AGAINST  DANGER 
FROM  INFLAMMABLE  OILS.  AND  EXPLOSIVE  SUBSTANCES. 

These  special  subjects  of  police  powers  are  often  provided  for  by 
statutes  directing  the  same  authority  to  frame  and  to  supervise  the  en 
forcenient  of  the  regulations  for  the  public  welfare.  In  Xew  York 
State,  the  State  Board  of  Health  is  charged  with  this  duty.  City  and 
village  ordinances  usually  cover  them.  It  does  not  follow  because  the 
legislature  may  have  increased  the  offenses  in  each  class,  given  addi- 
tional safeguards,  and  added  penalties,  that  the  common-law  remedies, 
where  applicable,  are  suspended,  and,  in  many  instances,  both  civil  and 
criminal  prosecutions  have  been  preserved,  as  under  the  health  laws. 
Where  a  new  offense  is  created  and  a  penalty  is  given  for  it,  or  a  new 
right  is  given,  and  specific  relief  given  for  the  violation  of  such  right, 
the  punishment  or  remedy  is  confined  to  that  given  by  statute  ;  but 
giving  a  superadded  penalty  for  the  erection  or  continuance  of  a  nui- 
sance, does  not  prevent  the  common-law  right  of  the  public  to  have  it 
indicted  and  removed  ;  nor  does  it  prevent  it  being  abated  in  the  usual 
way  by  individuals  at  the  peril  of  showing  that  it  was  a  nuisance,  and 
that  they  did  no  unnecessary  injury  in  removing  it."* 

In  Eegina  v.  Cotton,  the  court,  referring  to  a  special  procedure 
under  the  Nuisance  Removal  Act,  remarks  that :  "  It  would  be  most 
dangerous  to  take  away  from  the  regular  tribunals  the  investigation  of 
such  a  question,  often  a  most  complicated  and  important  one,  and  to 

»  Renwick  v.  Morris.  7  Hm,  570;  Stafford  v.  Ingereoll,  8  Hill,  41;  2  Story  Eq.  Jar.. 
g§  921-927;  People  v.  Sturtevant,  9  N.  Y.  269;  105  N.  Y.  49.  "It  is  an  indicUbie 
offeuse  to  carry  tbe  refuse  of  gas  into  a  great  public  river,  and  thereby  render  the 
waters  corrupt,  insalubrious  and  unfit  for  the  use  of  man;  and  the  managers  and 
directors  of  a  gas  company  are  responsible  for  the  acts  done  by  their  saperintendent 
and  engineer  under  a  general  authority  to  manage  the  works/'  Rex  v.  Medley  Ca, 
6  C.  &  P.  292;  1  Russ.  Cr.  110;  State  v.  Frieberg,  49  Ohio  St.  585;  Kellogg  v.  City  of 
New  Britain,  62  Conn.  232;  Columbus  &  H.  C.  I.  Co.  v.  Tucker.  48  Ohio  St.  42:  In- 
dianapolis Water  Co.  v.  American  S.  B.  Co.,  53  Fed.  R.  970;  Schriver  v.  Village  of 
Johnston,  54  N.  Y.  St.  R.  573. 
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tr^D&ter  it  to  the  jarisdiiction  of  any  two  justices  of  the  peace."  The 
case  of  People  v.  Sands  was  decided  upon  the  form  of  the  indictment, 
and  is  not  an  authority  upon  the  question  of  nuisance  in  keeping  a 
large  quantity  of  gunpowder  in  a  certain  house,  near  the  dwelling, 
houses  of  divers  good  citizens,  and  near  a  public  street,  is  the  comment 
of  tlie  court  in  Heeg  v.  Licht,  a  later  case,  and  Mr.  Justice  Thompson 
adds :  "  The  English  statute,  and  the  statute  of  this  State,  regulating 
the  manner,  keeping  and  carrying  gunpowder,  are  not  declaratory 
acts,  but  contain  new  provisions  and  regulations."* 

This,  however,  was  the  very  offense,  that  of  a  dangerous  nuisance, 
punished  in  the  cases  cited  in  Myers  v.  Malcolm,  and  especially  in  Rex 
V.  Taylor,  where  the  King's  Bench  granted  an  information  against  the 
defendant  for  a  nuisance,  upon  "  affidavits  of  his  keisping  great  quan- 
tities of  gunpowder  to  the  endangering  of  the  church  and  houses 
where  ho  lived,''  or,  as  it  should  have  been  expressed  according  to 
Buma,  "  to  the  endangering  of  the  lives  of  his  majesty's  subjects." 
WhartoD,  in  his  Criminal  Law,  says :  "  Many  offenses  which  have  been 
ponished  exclusively  by  statute  in  England  have  been  brought  in  this 
country  within  the  common-law  sanction,  and  have  been  considered 
misdemeanors.* 

A  nuisance  at  common  law  is  '^  whatever  is  injurious  to  a  large  class 
of  the  community,  or  annoys  that  portion  of  the  public  which  neces- 
sarily comes  in  contact  with  it,"  and  Mr.  Wharton  enumerates  as 
nuisances  or  scandals  to  the  community,  among  others,  the  following: 
''To  cast  a  dead  body  into  a  river  without  the  rites  of  Christian  sep- 
ulture; to  knowingly  sell  unwholesome  provisions."  These  offenses 
are  also  violations  of  statutes  and  ordinances,  and  may  be  prosecuted 
in  several  ways.  Indictments  at  common  law  have  been  sustained  for 
throwing  into  a  well  the  carcass  of  an  animal  which  tainted  and  cor- 
rupted the  water  used  by  a  family ;  for  selling  unwholesome  beef  as 
good  food ;  and  for  selling  unwholesome  provisions. 

Most  of  the  acts  complained  of  in  this  branch  of  our  subject  are 
either  nniBances  or  wrongs,  and  are  also  included  in  the  prohibitory 

'  1  Ellis  &  E.,  1  Q.  B.  202;  People  v.  Sands,  1  Johns.  78;  see  distinctions  drawn  by 
Speooer,  J.,  as  to  camaUtive  remedy  by  statute.  1  Huss.  Cr.  45,  46,  297,  note;  Heeg 
▼.Licht.  80  N.  T.  584;  Myers  v.  Malcolm,  6  Hill,  295;  Rex  v.  Taylor,  2  Strange, 
1168;  12  Mod.  342;  2  Barns  Just.  667;  see  Chicago  Coal  Co.  v.  Glass,  34  111.  App. 
dM.    As  to  Dynamite,  see  R.  S.  Ohio,  §^  6968,  8853.  8858. 

«  8  Wh.  Cr.  L..  g  2870;  1  id.,  §  8;  1  Greenleaf,  226;  Kavan's  case;  State  v.  Buck- 
nu&.  8  N.  H.  208;  People  v.  Parker,  38  N.  Y.  85;  Van  Bracklin  v.  Fonda,  12  John. 
IT* ;  2  EMt  P.  C.  822;  8  M.  &  S.  10;  4  Camp.  10. 
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legislation  of  special  statntxfe,  wherein  new  procedure  and  new  remedies 
are  assigned.  The  statutes  constitute  violations  as  misdemeanors,  and 
also  give  actions  for  penalties,  and  it  is  well  to  keep  in  mind  the  dis- 
tinction between  those  wrongs  which  are  mala  in  ae  and  those  mala 
prohibita,  "  The  rule  appears  to  be  that  in  acts  7nala  in  se  the  intent 
governs,  but  in  those  mala  pro/iibiia  the  only  inquiry  is,  has  the  law 
been  violated  ?  The  act  must  be  intentionally  done,"  says  the  court  in 
Gardner  v.  People,  but  in  such  case  the  scienter  need  not  be  pleaded 
unless  the  statute  requires  it.* 

There  was  early  legislation  in  England  to  prevent  throwing  filth  into 
ditches  and  streams,  but  in  this  century,  from  a  different  view  taken 
of  the  proper  system  of  drainage  and  the  necessary  sewerage  and  sani- 
tation of  cities,  drains,  sewers  and  filth  of  all  kinds  were  permitted  to 
be  discharged  into  the  rivers  and  streams,  until  the  evils  became  un- 
bearable.' By  the  Nuisance  Removal  Acts  of  1855,  1863  and  1866 
and  amendments,  the  Public  Health  Acts,  and  Local  Government  Act 
of  1875,  and  the  Rivers  Pollution  Prevention  Act,  1876,  the  policy 
has  been  to  clean  and  purify,  in  every  way  possible,  the  potable  water 
supplies  of  the  cities  and  towns  of  the  kingdom.  For  Loudon  we 
have  the  acts  authorizing  the  water  companies,  and  after  the  cholera 
epidemics  those  requiring  the  filtration  of  the  water  supplied ;  the 
Thames  Conservancy  Acts,  1857,  1864 ;  the  Thames  Navigation  Act 
(Pollution),  1866 ;  Lee  Conservancy  Act  of  1868,  with  their  amenda- 
tory acts,  and  those  affecting  the  Metropolitan  Board  of  Works  and  tlie 
Local  Government  Board. 

The  experience  of  the  year  1892,  in  respect  to  the  dangers  from  im- 
pure water  supply,  as  seen  at  Hamburg  in  its  cholera  time,  recalling 
the  observations  in  London  following  the  cholera  epidemics  in  that 
city,  has  given  new  vigor  to  the  inquiry  in  every  direction  for  precau- 
tions in  this  regard.  Under  the  Diseases  Prevention  Act,  the  Metro- 
politan Asylums  Board  has  been  constituted  a  local  board  and  its  powers 
were  enlarged  in  1891,  but  the  question  is  still  of  new  obligations 
to  purify  the  water  supply  by  taking  it  from  longer  distances  or  by 
filtration,  as  well  as  to  prevent  pollution.  The  user  and  proprietary 
rights  in  lakes  and  streams  have  been  the  subject  of  litigation  in  sev- 
eral States  within  a  few  years  and  particularly  in  New  York  and  New 
Jersey. 

1  Gardner  v.  People,  02  N.  Y.  804;  Morris  v.  People,  8  Denio,  408;  Bex  y.  Esop,? 
C&rr.  &  P.  456,  cited  in  1  Denio,  459. 
» See  39  and  40  Vict.,  chap.  75. 
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In  1891  the  case  of  Sweet  v.  City  of  Syracuse*  was  elaborately  dis- 
cosBod  in  the  New  York  CJoiirt  of  Appeals,  concerning  the  rights  of 
the  defendant  city,  under  a  law  of  1889,  amended  by  chapter  314  of 
1890,  to  take  water  from  Skaneateles  lake,  about  seventeen  miles  distant. 
There  were  objections  not  only  from  the  locality,  but  also  in  respect  to 
the  powers  of  the  city  and  of  the  legislature  in  permitting  the  use  of 
waters  held  by  the  State  for  canal  purposes.  It  was  insisted  that  this 
was  within  the  constitutional  prohibition  against  the  appropriation  of 
public  property  for  local  purposes,  but  the  court,  after  the  most  careful 
consideration,  and  after  allowing  a  reargument,  sustained  the  law  and 
the  action  of  the  city  authorities. 

There  is  no  doubt,  says  the  court  in  this  case,  that  "  the  State,  in 
some  sense,  has  a  certain  proprietary  right  in  Skaneateles  lake  and  its 
outlet.  Lands  appropriated  to  the  use  of  canals  are  held  by  the  State 
in  fee.  But  it  was  not  land,  as  such,  the  State  appropriated  in  this 
case,  but  water.  It  becomes  important,  therefore,  to  determine  the 
nature  and  quality  of  the  right  or  interest  which  the  State  acquired  in 
the  waters  of  the  lake  and  outlet.  It  is  a  principle  recognized  in  the 
jurisprudence  of  every  civilized  people  from  the  earliest  times,  that  no 
abfiolnte  property  can  be  acquired  in  flowing  water.  Like  air,  light  or 
heat  of  the  sun,  it  has  none  of  the  attributes  commonly  ascribed  to 
property,  and  is  not  the  subject  of  exclusive  dominion  or  control.  As 
Blackstone  observes,  ^  water  is  a  moving,  wandering  thing,  and  must, 
of  necessity,  continue  common  by  the  law  of  nature ; '  so  that  I  can 
have  only  a  temporary,  transient,  usufructuary  property  therein.  While 
the  right  to  its  use  as  it  flows  along  in  a  body  may  become  a  property 
right,  yet  the  water  itself,  the  corpus  of  the  stream,  never  becomes,  or, 
in  the  nature  of  things,  can  become  the  subject  of  flxed  appropriation 
or  exclusive  dominion,  in  the  sense  that  property  in  the  water  itself 
can  be  acqnired  or  become  the  subject  of  transmission  to  another. 
Neither  sovereign  nor  subject  can  acquire  more  than  usufructuary 
rights  therein.'' 

This  case  practically  decides,  as  the  Middletown  Village  case,  in  the 
fame  court,  in  1880,  does  more  particularly,  that  this  use  of  water  is  a 
public  nse,  and  it  more  nearly  represents  the  present  views  upon  this 
snbject  of  rights  in  respect  to  the  potable  water  supply  of  any  commu- 
nity, than  the  decisions  referred  to  and  relied  upon  in  Smith  v.  City  of 

•  1»  N.  T.  816:  see  People,  ex  rel,  Oty  of  R. .  v.  Briggs,  50  N.  Y.  558;  In  the  Matter 
of  Tillage  of  Middletowo,  82  N.  T.  196;  2  Blackst.  Com.  18. 
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Rochester,*  also  in  this  court,  in  1883,  which  turns  principally  upon  dis- 
tinctions in  the  usufructuary  rights  of  riparian  owners  on  small  bodies 
of  water  as  compared  with  those  in  other  waters,  and  on  rivers,  the 
sealioard,  and  tiie  hirge  lakes. 

In  the  last-mentioned  case  the  city  of  Rochester,  under  an  act 
of  the  legislature  in  1873,  giving  it  authority  "to  enter  upon, 
control,  and  use  the  waters  of  Hemlock  and  Canadico  lakes  for 
the  purpose  of  a  water  supply,"  having  taken  the  water  necessary, 
and  claiming  the  right  to  use  so  nmch  in  addition,  as  it  might 
need  in  the  future,  the  plaintiffs,  millers  on  the  creek  the  outlet  of  a 
lake  into  which  the  waters  of  the  smaller  lakes  flowed,  began  an  action 
to  restrain  the  defendant  from  diverting  the  waters  of  Hemlock  lake 
from  said  creek.  The  court  held  that  the  plaintiffs  were  entitled  to 
the  enjoyment  of  the  undiminished  and  undisturbed  flow  of  these 
waters,  and  the  State  had  no  right  to  authorize  their  conversion 
to  any  other  uses  than  for  navigation,  although  such  other  uses 
were  public  in  their  nature,  except  under  the  sovereign  right  of 
eminent  domain,  and  upon  making  just  compensation.  The  evidence 
tended  to  show  that  the  plaiutiffs  were  injured  by  the  diversion  com- 
plained of,  and,  therefore,  a  dismissal  of  their  complaint  was  found 
erroneous. 

Different  questions  were  involved  in  this  case  from  those  dis- 
cussed ill  Sweet  V.  City  of  Syracuse,  but  public  rights  and  pub- 
lic use  have  advanced  in  all  potable  water  supplies,  in  the 
progress  of  legislation  in  the  State  of  New  York,  as  may  be  seen 
in  tlie  laws  relating  to  Croton  water  supply  for  the  city  of  New 
York.  The  law  of  1834  was  solely  based  upon  this  view  of  proprie- 
tary rights,  and  it  is  curious  to  observe,  that  in  an  act  to  prevent  pol- 
lution ill  these  waters  in  1845,  there  was  an  apparent  Umitation,  in  that 
it  was  declared  unlawful  for  any  person  to  throw  any  dead  animal  or 
offensive  matter  into  the  Croton  lake  or  aqueduct  or  reservoirs.'  But 
the  hiw  of  1870  made  it  a  misdemeanor  to  cast  any  noisome  or  un whole. 
Some  substance  into  the  water  or  near  any  highway.  The  law  of  1871, 
passed,  it  is  true,  rather   for  the  preservation  of  game,  than  of  the 

'  Smith  V.  City  of  Rochester,  92  N.  Y.  463;  see  Dennett  v.  State,  99  N.  Y.  101. 
JSilsby  Mauf.  Co.  v.  State.  104  N.  Y.  562. 

^  X.  Y.  Laws  1834.  chap.  256;  1885,  chap.  548:  1836,  chap.  468;  1837.  chap.  528; 
1870.  chap.  57.1;  1871,  chap.  721;  1883.  chap.  291.  *'  An  act  to  provide  for  the  pre- 
vention of  disease  or  sicknes*^  caused  by  the  overflow  or  discharge  of  water  from  the 
canals  of  the  State  into  creeks  or  water  channels." 
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public  health,  made  it  unlawf al  to  cast  any  coal  tar,  refuse  from  gas- 
houses  or  other  deleterious  substance  into  any  of  the  rivers,  lakes, 
ponds  or  streams  of  the  Scate. 

The  Penal  Code  of  1882  of  the  State  of  New  York  made  the  pollu. 
tion  of  streams  a  misdemeanor,  and  that  State  in  1885  adopted  *^  An 
act  to  confer  upon  the  State  Board  of  Health  power  to  protect  from 
contamination,  by  suitable  regulations,  the  water  supplies  of  the  State 
and  their  sources."  Such  regulations  are  not  to  be  operative  in  any 
county  "  until  the  judge  of  that  county  shall  have  approved  of  the 
eame,-'  and  are  to  be  published  once  a  week  for  six  consecutive  weeks. 
The  local  boards  of  health,  or  in  its  default,  "  the  corporation  furnish- 
ing the  water  supply,  or  the  municipality  deriving  its  water  supply 
from  the  waters,  for  the  sanitary  protection  of  whicli  such  rules  have 
been  made,  may  maintain  an  action  for  the  prescribed  penalty  for  a 
violation  of  such  regulations.  Any  willful  disobedience  is  declared  a 
misdemeanor,  punishable  with  fine  and  imprisonment,  but  the  same 
offense  is  not  to  be  subject  of  both  civil  and  criminal  prosecution. 

A  number  of  acts  were  passed  in  New  York  State,*  after  1873,  relative 
to  the  creation  and  operation  of  water  companies  in  towns  and  villages,  to 
furnish  pure  and  wholesome  water  to  the  inhabitants,  authorizing 
laying  of  pipes,  condemnation  of  property,  raising  of  funds,  issue  of 
bonds  and  making  of  contracts  by  cities,  villages  and  towns  to  procure 
water,  which  must  be  pure  and  wholesome,  and  bo  furnished  at  reason- 
able rates  and  cost  to  consumers.  By  a  law  of  1892  any  incorporated 
city  or  village,  which  has  made  such  disposition  of  its  sewage  as  not  to 
pollute  or  contaminate  any  river,  stream  or  lake,  or  other  body  of 
water,  may  have  and  maintain  an  action  in  tlie  Supreme  Court  to  pre- 
vent the  discharge  of  any  sewage  or  substance  deleterious  to  health, 
which  shall  injure  the  potable  qualities  of  water  in  any  river,  stream 
or  lake  from  which  it  has  its  supply,  provided  such  source  of  its  supply 
is  wholly,  or  in  part,  within  the  boundaries  of  the  county  wherein  is 
Ivcsted  such  city  or  village.  This  act  supplements  those  giving 
powers  to  the  State  Board  of  Health  for  the  protection  of  water 
sonroes,  and  the  special  laws  for  particular  places,  such  as  for  the  water 
of  New  York,  Brooklyn,  Syracuse  and  other  cities. 

>  N.  T.  Penml  Code.  §  890 ;  N.  Y.  Laws  1885,  chap.  543.  As  to  such  regulations 
•dopted  for  several  localities,  see  Report  of  New  York  State  Board  of  Health,  1891, 
pp.  386,  899.  898.  See  N.  Y.  Laws  1873,  chap.  737;  1875.  chap.  181.  Also,  ''An 
act  to  proride  for  the  protection  from  pollution  of  certain  waters  of  the  State.  1892. 
dttp.  885. 
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Massachusetts  took  up  this  subject  ahnost  as  early  as  England,  and 
by  her  public  statutes  sewerage,  drainage  and  refuse  and  all  polluting 
matter  were  prohibited  from  being  allowed  to  enter  rivers  and  other 
sources  of  water  supply.'  The  Supreme  Court  was  authorized  to 
grant  an  injunction  against  any  violation  of  the  law  on  the  application 
of  any  mayor  or  selectmen  of  a  town  injured  thereby;  and  the  State 
Board  of  Health  was  charged  with  the  care  of  inland  waters,  directed 
to  cause  examinations  to  be  made  wherever  there  was  just  caui-e  of 
complaint,  and  to  give  notice  to  the  Attorney-General  of  any  omissions 
to  comply  with  existing  lawg.  Private  actions  have  been  sustained  in 
that  State  giving  damages  to  abutters  on  water-courses,  when,  by  a 
repair  of  a  way,  surface  water  was  turned  into  a  stream,  and  in  the 
case  of  the  change  by  a  city  of  a  water  course  into  a  common  sewer, 
prospective  damages  were  allowed  to  riparian  owners;  but  in  one  case 
it  was  held  that  pollution  by  street  drainage  was  not  actionable. 

In  New  Jersey  proof  of  actual  injury  and  of  existing  danger  is  required 
to  maintain  a  bill  for  an  injunction.  Thus  in  Newark  Aqueduct  Board 
V.  Passaic,  to  restrain  the  discharge  of  the  sewage  of  Passaic  into  the 
river  four  miles  above  the  pumping  apparatus  for  the  water  supply  of 
Newark,  it  was  held  in  the  Court  of  Chancery  that  the  form  of 
action  was  mistaken,  in  that  it  should  have  been  by  information  on  the 
part  of  the  Attorney-General ;  and  also  that  the  case  was  not  made  out 
of  an  actual  nuisance.  In  State,  ex  rel.  Board  of  Healtli,  v.  The  Board 
of  Chosen  Freeholders  of  the  County  of  Bergen  the  bill  was  also  dis- 
missed on  similar  grounds,  where  the  complaint  was  again  that  of  tho 
pollution  of  the  water  supply  of  a  city,  and  the  court  held  that  proof 
of  a  prospective  nuisance,  or  a  tendency  to  injury,  was  not  sufficient 
A  like  deficiency  has  been  found  in  common-law  actions  for  nuisances 
of  this  type  in  other  States;  but  in  England,  in  the  construction  of 
the  Public  Health  Acts,  the  Nuisance  Removal  and  Disease  Prevention 
Acts,  a  broader  interpretation  has  been  used.* 

» Pub.  Stat.  Mass.;  PoUation  of  Rivers,  chap.  80,  §§  96, 105;  chap.  154, 1885;  chap. 
274,  1888;  Woodbury  v.  Berkely,  151  Mass.  245;  Washburn  v.  Worcester,  153  Blaai. 
494;  Barnard  v.  Newton,  154  Mass.  255;  see  Watuppa  Reservoir  v.  Fall  River,  154 
Mass.  305;  Illinoia  R.  S.  Cr.  Ck)de,  §  202,  DefiUng  Water. 

«45  N.  J.  Eq.  893;  40  N.  J.  Eq.  173;  Attorney -General  v.  Cockermouth  Local 
Board,  L.  R.,  18  Eq.  172;  see  Local  B.  H.  of  B.  Auckland  v.  B.  Auckland  Iron  Co., 
48  L.  T.  R.  (N.  S.)  223;  Banbury  v.  Page,  45  L.  T.  R.  (N.  S.)  759;  8  Q.  B.  97;  Flti- 
Patrick  v.  KeHy,  8  Q.  B.  337;  Roberts  v.  Egerton,  9  Q.  B.  494;  88  and  89  Vict.,  chip. 
55.  A  very  useful  decision  sustaining  the  principle  that  every  riparian  proprietor 
has  the  right  to  insist  that  the  stream  shall  flow  to  his  land  in  its  accaatomed  qiiaa- 
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In  the  Bishop  Auckland  case  the  court  held  that  by  the  Public  Health 
Acta  a  definition  of  nuisance  was  given,  and  it  was  not  necessary  to 
limit  it  to  an  actual  injury  to  the  inhabitants  of  the  district.  Banbury 
V.  Page  is  in  agreement  with  this  view. 

The  court  says:  "  When  you  coraplain  of  a  man's  pigs  as  a  nuisance, 
he  is  not  at  liberty  to  say,  '  you  have  had  no  typhoid,  therefore  do  not 
interfere  with  my  pigs.' "  It  appears  to  me,  adds  Grove,  J.,  that 
"the  word  nuisance  here,  is  used  (in  the  Public  Health  Act  of  1875) 
in  tlie  ordinary  legal  sense,  and  includes,  in  addition  to  the  matters  in- 
jurious to  health,  matters  substantially  offensive  to  the  senses." 

For  adequate  relief  from  the  common  notion  of  a  few  years  ago,  that 
natural  streams  are  natural  sewers,  and  to  secure  safety  for  the  potable 
water  supply,  legislation,  with  such  new  and  stringent  provisions,  as  in 
England,  in  New  York  and  Massachusetts,  would  appear  necessary, 
although,  for  flagrant  acts  of  defilement  and  pollution,  the  common-law 
remedies  remain,  and  may  suffice.  The  court  may  at  once  enjoin  any 
clearly  ill^al  act,  or  a  violation  of  an  express  law,  without  embarrass- 
ment by  such  definitions  as  limit  the  common-law  nuisance  to  proof  of 
inch  actual  injury,  but  precedents  are  not  wanting  in  older  reports  of 
a  L&rger  and  less  technical  consideration,  as  stated  by  Bronson,  Ch.  J., 
in  Fifth  v.  Dodge,  and  by  the  New  York  Commission  of  Appeals  in 
McKeoQ  v.  See,  that  it  is  not  necessary  to  a  right  of  action,  that  the 
owner  of  a  dwelling  should  be  driven  from  his  dwelling ;  it  is  enough 
that  the  enjoyment  of  life  and  property  has  been  rendered  uncomfort- 
able.' 

In  Goodrich  v.  The  People,  no  injurious  consequences  to  health  had 
appeared,  but  the  evidence  from  experts  was  of  a  tendency  to  injure, 
and  of  a  real  effect  upon  the  health  of  consumers  of  the  meat,  and  the 
defendant  was  held  upon  the  indictment,  and  judgment  appealed  from. 

titj,  quaUtjf,  place  and  level,  free  from  pollution,  is  in  Indianapolis  Water  Co.  v. 
American  Straw.board  Co.,  58  Fed.  R.  970;  see,  also,  Case  v.  Hoffman.  54  N.  W.  R.  793. 
A  disUnetioQ,  however,  has  been  made  in  several  cases  adopted  by  a  majority  of  the 
Pennsjlvania  Supreme  Court  oo  fourth  appeal  in  Pennsylvania  Coal  Company  v. 
SaDderson,  118  Pa.  St.  186,  that  "  the  use  and  enjoyment  of  a  stream  of  pure  water 
lor  dooiiestic  porpoaes  by  the  lower  riparian  owners  must  ex  neceuitate  give  way  to 
the  ioterest  of  the  oommanity  in  order  to  permit  the  development  of  the  natural  re- 
ef the  oouotiy  and  to  make  possible  the  lawful  business  of  mining  coal/' 
to  allow  the  discharge  of  the  drainage  water  of  a  mine  Into  the  stream.  But 
wm  Rjlands  ▼.  Fletcher,  L.  R,  8  H.  L.  830;  Penningtoo  v.  Brinsop  Hall  Coal  Co.,  L. 
B..  5  Ch.  Div.  TM;  Smith  ▼.  Kenrick,  7  C.  B.  564. 

*  Flflh  T.  Dodge,  4  Denio,  816:  McKeon  v.  See,  51  N.  Y.  806;  Goodrich  v.  People, 
8  Pluk.  tt9;  DMiali  t.  Eekhardt,  8  Grant,  802. 
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In  Dennis  v.  Eckhardt,  it  is  said :  "A  chancellor  does  not  wait  till  noi- 
fioine  trades  and  unwholesome  gases  kill  somebody  before  he  proceeds 
to  restrain." 

The  New  York  Penal  Code,  in  its  definition  of  nuisance,  adopts  the 
general  phraseology,  that  it  is  any  act  or  omission  "  which  annoys,  in- 
jures, or  endangers  the  comfort,  repose,  health  or  safety  of  any  coq- 
siderablfc  number  of  persons,  or  in  any  way  renders  a  considerable 
number  of  persons  insjecurc  in  life,  or  the  use  of  property,  and  is  very 
similar  to  the  definition  in  the  English  Public  Health  Acts,  sustained 
in  the  cases  above  referred  to.*  The  Court  of  Appeals,  however,  in 
1SS5,  in  Health  Department  v.  Purdon,  held  to  tlio  more  conservative 
rule,  that  it  must  be  made  clearly  to  appear  that  the  thing  complained 
of  is  "either  dangerous  to  human  life,  detrimental  to  health,  or  the  oc- 
casion of  great  public  inconvenience,"  and  that  the  court  will  not,  in 
all  cases,  interfere;  that  its  *'  power  to  do  so  is  not  only  conferred  by 
the  provisions  of  statutes,  bat  belongs  to  the  general  powers  possessed 
by  courts  of  equity  to  prevent  irreparable  injury,  and  obviate  damages 
for  which  no  adequate  remedy  exists  at  law. 

City  and  village  ordinances  prohibit  not  infrequently  the  use  of  well- 
water  because  of  its  unavoidable  contamination  from  surface  drainage, 
and  this  regulation  has  long  been  maintained  in  the  city  of  New  York. 
In  villages  and  towns,  under  the  jurisdiction  of  boards  of  health,  or 
subject  to  the  regulations  framed  by  the  State  Board  of  Health, 
privies  and  out-houses  are  forbidden  within  fifty  feet  of  wells,  as  a  nec- 
essary prevention  against  disease. 

Adulterated  or  corrupted  food  for  man,  unwholesome  and  dangerous 
to  life  and  health,  cannot  be  dealt  in  under  penalty  of  the  law,  as  we 
have  heretofore  seen.  There  is  a  remedy  by  indictment,  and  also  by 
civil  action,  at  the  suit  of  parties  sustaining  special  injury  by  the  un- 
lawful acts  of  the  vendor  of  such  food.  In  a  recent  case,  Swain  v. 
SchiefiFelin,  defendant  sold  to  the  plaintiff  coloring  matter  for  icecream, 
which,  being  used,  made  customers  sick,  and  the  New  York  Court  of 
Appeals  held  that  not  only  could  recovery  be  had  in  a  civil  action  for 

1  N.  Y.  P.  Code.  §  385;  Health  D.  v.  Purdon.  99  N.  Y.  241;  N.  Y.  Cons.  Act.  1882, 
|§  636,  637,  646.  A  curious  well-water  case  is  to  be  found  in  Danaher  v.  City  of 
Brooklyn,  119  N.  Y.  241.  An  action  brought  to  recover  damages  for  the  death  of  D., 
alleged  to  have  been  caused  by  drinking  unwholesome  water  from  a  well  belonging 
to  the  defendant,  and  under  its  control.  It  was  held,  that  while  it  was  the  duty  of 
the  city  to  use  reasonable  diligence  to  guard  against  danger  from  its  use.  it  was  not 
an  insurer  of  the  quality  of  the  water,"  etc. 
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the  lots  of  the  cream  in  which  the  coloring  matter  was  used,  but  for  in- 
jary  to  basineas  through  loss  of  trade  due  thereto.  An  indictment  would 
also  have  lain  in  this  case.  But  on  a  general  sale  of  merchandise,  there 
is  no  implied  warranty  that  the  article  is  sound  or  fit  for  merchantable 
purposes,  and  the  general  common-law  doctrine  of  caveat  emptor  ap- 
plies, and  this  has  been  repeatedly  upheld  in  many  courts.  Thus,  in 
New  York  State,  in  the  case  of  Moses  v.  Mead,  where  one  hundred 
and  forty-nine  barrels  of  mess  beef  were  sold,  which  proved  to  be 
tainted  and  unwholesome,  the  special  verdict  for  the  defendants  was 
upheld.' 

Another  element,  however,  enters  in,  and  deception  in  the  sale 
of  foods  and  drugs  may  be,  and  now  commonly  is,  restrained  by 
ftatutes  which  constitute  offenses  for  any  violations  of  the  provisions 
of  the  law,  and  the  standards  and  regulations  of  purity,  established 
under  the  police  power  of  the  legislature.  Public  policy  intervenes, 
and,  as  shown  in  a  preceding  chapter,  under  the  decisions  quoted,  of 
the  oonrtB  of  New  York,  Massachusetts,  Pennsylvania,  New  Hamp- 
shire, and  other  States,  any  necessary  or  expedient  prohibition  to  pre- 
vent deception  of  the  public  may  be  sustained,  even  though  the  manu- 
factored  and  adulterated  article  be  neither  intrinsically  harmful  or  un- 
wholesome, or  though  it  be  dealt  in  as  merchandise.  Inspection  laws 
have  been,  at  some  time,  adopted  in  every  State  and  country  to  pre- 
serve the  credit  of  some  of  its  products  and  manufactures,  and  it  is 
but  an  extension  of  the  same  power  to  fix  standards  for  these  articles 
from  which  no  variation  is  allowed,  although,  in  some  instances,  the 
standard  itself  is  artificial  and  permissive  of  some  kind  of  adulteration. 
In  New  Hampshire,  a  pink  coloring  substance  was  required  to  be 
added  to  oleomargarine,  and  by  the  statutes  generally,  of  drugs, 
the  standard  of  the  pharmacopeia  is  required  ;  and  of  food  and  drink, 
eomponnds  are  sanctioned  within  the  limits  prescribed  for  them . ' 

>  Rex  T.  Vlgg,  2  Salk.  7;  Goodrich  ▼.  People.  8  Park.  Cr.  622;  People  ▼.  Par- 
ker, 38  N.  T.  85;  Health  Dept.  ▼.  Purdon.  99  N.  T.  241;  Gould  v.  Qty  of  Rochester, 
105  X.  Y.  49;  Swain  ▼.  Schieffelin,  184  N.  Y.  471,  cites  101  N.  Y.  205.  as  to  rule  of 
damages;  Rex  ▼.  Dixon,  8  M.  &  8.  11;  2  Kent  Com.  480,  and  note;  Moses  ▼.  Mead, 
S  Deoio.  617;  1  Denio,  878;  Hart  ▼.  Wright.  17  WeDd.  267;  McFarland  v.  Newman. 
•  Watts,  356. 

•  See  Chap.  V.  a.  ▼.  Oleomargarine;   114  N.  Y.  61:  156  Mass.  286;  114  Pa.  St. 

i;  188  U.  S.  828;  86  Minn.  69;  77  Mo.  120;  5  N.  J.  L.  534;  156  Mass.  286;  see 
T.  ICarjland.  107  U.  S..  and  note,  pp.  51-54;  chap.  407, 1881.  N.  Y.  L.  In 
Switiarland,  and  in  other  cities  of  Europe,  the  fineness  of  gold  to  be  used  in 
jBwhj,  watches,  etc.,  was  prescribed. 

10 
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Under  the  law  of  New  York,  food  is  defined  to  be  "  every  article 
need  for  food  or  drink  by  man."  In  the  case  of  drugs,  an  article  is 
deemed  adulterated  if  it  difEers  materially  from  the  standard  of 
strength,  quality  or  purity  laid  down  in  the  United  States  Pharmaco- 
peia, or  if  not  recognized  there,  in  any  standard  work,  or  fnaieria 
medioa  ;  or  if  its  strength  or  parity  fall  below  the  professed  standard 
under  which  it  is  sold ;  in  the  case  of  food  and  drink,  if  other  sub- 
stances have  been  mixed  with  it,  or  any  valuable  constituent  abstracted,' 
or  if  it  be  an  imitation  of  or  sold  under  the  name  of  another  article, 
or  if  it  contains  any  added  poisonous  or  injurious  ingredient.  This  pro- 
vision, however,  does  not  apply  to  mixtures  or  compounds  recognized, 
as  ordinary  articles  of  food,  if  not  injurious  to  health,  and  if  the  arti- 
cles are  labeled  as  a  mixture  and  the  components  mentioned.  The 
State  Board  of  Health  is  authorized  to  prepare  and  publish  lists  of 
articles,  mixtures  or  compounds  excepted  from  the  provisions  of  the 
act,  and  the  agents  of  the  board  may  require  samples  to  be  sold  to 
them  for  analysis  by  any  person  offering  or  exposing  for  sale  any 
article  of  food  or  drugs.  Any  violation  of  the  act  is  a  misdemeanor, 
and  punishable  by  a  fine. 

The  English  law  is  not  dissimilar,  and  laws  of  this  character  and 
method  are  found  in  many  of  the  States.     In  addition,  special  laws, 
governing  certain  commodities,  such  as  milk  and  all  dairy  products 
and  wine,  or  regulating  the  sales  of  meats,  fruits  and  vegetables,  are 
not  uncommon.     City  and  village  ordinances  also  deal  with  these  sub- 
jects, but  principally  as  affecting  the  public  health  and  safety,  and  the 
Sanitary  Code  also  provides  for  them.     These  offenses,  defined  and 
prohibited  by  these  statutes,  are  to  be  prosecuted  according  to  their 
terms,  and  varying,  as  these  often  do,  we  canoot  avoid  the  necessity  of 
examining  the  particular  enactment  under  which  a  question  may  arise, 
to  ascertain  its  definitions  and  conditions  as  well  as  the  remedy  pre- 
scribed, when  we  leave  the  field  of  the  common  lajv  and  enter  upon 
that  of  adulterations  and  standards  by  which  they  are  to  be  measured. 
For  example,  in  the  law  of  1888,  to  prevent  the  manufacture  and  sale 
of  adulterated  food  or  drugs  in  the  District  of  Columbia,  we  find  a 
number  of  exceptions  and  provisos,  and  the  Commissioners  of  Inter- 
nal Revenue  are  authorized  to  declare  articles  and  preparations  exempt 
from  the  provisions  of  the  act.     This  is  a  similar  'provision  to  that  in 
the  New  York  law,  which  allows  the  issue  of  permits  for  compoands 
in  certain  specified  instances. 
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The  offenBeB  reached  by  our  common  law  under  this  title  are,  many 
of  them,  prohibited  by  the  Code  Napoleon  and  the  Penal  Codes  of 
Bofisia,  Holland  and  other  countries.  The  adulteration  of  bread  with 
copperas,  is  there  mentioned,  while  alum  elsewhere  is  most  appre- 
hended. The  leading  case  of  Rex  v.  Dixon  illustrates  this,  and  also 
the  force  of  the  presumptions  which  have  now  grown  somewhat 
familiar  by  their  general  recognition ;  that  a  master  is  liable  for  the 
acts  of  his  servants  done  in  the  course  of  their  employment,  and  that  a 
tradeaman,  whose  business  is  to  deal  in  articles  of  food  for  man,  is  pre- 
samed  to  have  known  their  qualities'  when  he  has  sold  such  as  are  cor- 
rupted and  unwholesome.  In  this  case,  while  it  was  shown  that  alum 
might  be  so  mixed  with  flour  as  to  be  innoxious,  yet  as  used  by  the 
baker^s  servants  in  an  unskillful  way,  it  made  the  bread  unwholesome, 
and  the  sale  for  the  supply  of  children  must  be  construed  to  mean  that 
ibe  bread  was  delivered  for  their  eating. 

The  principal  difiiculty  has  been  in  the  proof  of  adulteration,  where 
the  qoeation  was  of  variance  from  an  accepted  standard  of  purity,  in 
any  way  permissive  of  sophistication,  or  allowing  for  mixtures  and 
eomponnds  which  are  articles  of  trade  and  commerce.  When  knowl- 
edge or  intent  is  to  be  shown,  as,  apparently,  under  the  District  of  Col- 
ombia law,  the  difSculty  increases. 

It  was  said  of  the  EnglishSale  of  Food  and  Drugs  Acts  of  1875 
and  1879,  that  while  in  their  terms  the  manner  of  proof  was  given,  the 
fut  of  adulteration  was  made  to  depend  upon  the  definitions  and  opin. 

>Bax  T.  Dixon,  8  M.  &  8.  11;  Gomm.  ▼.  Waite,  98  Mass.  264,  where  the  court 
■jB :  "  Mo  man  la  obliged  to  go  into  the  bosiness,  and  by  using  proper  precautions 
iBj  dealer  can  ascertain  whether  the  milk  he  offers  for  sale  has  been  watered."  See 
inflsratlon  of  N.  Y.  State  Board  of  Health  as  to  canned  peas  and  beans,  Session  Laws 
of  1888,  p.  M8.  Ab  to  the  penalties  on  bakers,  1  and  2  Qeo.  IV,  chap.  50;  1  Russ. 
^.  109;  Attomej-General  ▼.  Siddon,  1  Tjrw.  41;  Opinion  of  Balcom,  J.,  Goodrich 
T.  People,  8  Park.  Cr.  827;  Schrumpff  ▼.  People,  14  Hun,  10.  In  liex  ▼.  Medley  Co., 
i  Chrr.  Jk  P.f  Lord  Denman,  C.  J.,  held  that  the  managers  and  directors  of  a  gas  com- 

liable  for  the  acts  of  their  superintendent  and  engineer  in  creating  a  nui- 
,  '*  tkoQgh  thej  were  personallj  ignorant  of  the  plan  adopted,  and  though  such 
plan  be  a  departure  from  the  original  and  understood  method,  which  the  directors 
ked  no  leami  to  snppoee  was  discontinued.'*  Brown  v.  Foot,  Q.  B.  Div.,  July  16, 
Utt,  46  Albu  L.  J.  127.  Vhe  servant  of  a  milk  salesman,  employed  by  his  master 
•o  wM  milk,  adaltexmted  it  with  water.  The  master  was  convicted  as  the  seller  of 
Ike  adalterated  milk  under  the  Food  and  Drugs  Act  of  1876.     Held  right,  whether 

did  or  did  not  connive  at  the  offense. 
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ions  of  the  analysts  who  did  not  always  agree.  The  exception  was  in 
the  case  of  spirituoas  liquors.* 

In  Massachusetts,  in  spite  of  stringent  laws,  and  especially  that  of 
April  20,  1872,  the  report  of  the  State  Board  of  Health  set  forth  that 
the  most  efficient  of  the  checks  provided  was  in  the  publication  of  the 
names  of  the  guilty  holders  and  sellers  of  adnlterated  articles.'  In 
one  case,  where  the  instructions  of  the  employer,  given  in  good  faith 
to  his  servants,  as  to  the  sales  to  minors,  were  disregarded,  the  master 
was  acquitted,'  but  in  general  regulations,  such  as  those  of  the  Sanitary 
Code  of  New  York,  are  most  easily  enforced,  and  intent  need  not  be 
proved,  while  the  master  is  liable  for  violations,  with  the  servants  whom 
he  is  bound  to  supervise  and  control.  The  prohibitions  are  either  of 
any  adulteration  or  mixture ;  or  of  any  articles  unwholesome  and  inju- 
rious to  health ;  or  of  articles  sold  under  deceptive  names,  directions 
or  pretense. 

The  world  has  got  used  to  frauds  and  adulterations  in  all  the 
articles  under  this  title,  and  only  the  positive  terms  of  a  prohibitory  law, 
or,  on  the  other  hand,  actual  injury  by  which  unwholesomeness  is 
shown,  will  suffice  to  restrain  violations.  Fifty  years  ago  there  were 
eight  manufactories  in  London  where  exhausted  tea  leaves,  bought  up 
in  coffee-houses,  were  prepared  for  sale,  and  finished  with  pink  and 
black  lead,  and  the  adulterations  of  coffee,  bread  and  cocoa,  batter^ 
sugar,  tea  and  oatmeal,  wine,  whiskey,  honey,  pepper,  vinegar  and 
drugs  of  all  kinds  have  been  constantly  enumerated,  and  are  as  old  as  the 
trade  itself,  which  embraces  them. 

The  simplest  and  at  the  same  time  most  important  adulteration  of 

1  Chambers'  Encjl.  1892;  s.  v.  Adalteration.  "An  act  to  amend  the  laws  for  the  Pre* 
▼ention  of  Adalteration  of  Food,  Drink  and  Drugs,  1872;  Sale  of  Food  and  Drags 
Acts,  1875-1879;  Adalteration  of  Intoxicating  Liquors,  85  and  86  Vict.,  chap.  M;  Me 
Adulteration  of  Seeds,  32  and  83  Vict.,  chap.  112;  see  N.  T.  L.,  chap.  608,  1887,  An 
act  to  prevent  the  manufacture  or  sale  of  adulterated  wines,  etc 

«  See  Mass.  G.  Stat.,  chaps.  149,  166;  19th  Report  Mass.  State  Bd.  of  H.,  1887,  p.  172; 
9th  Report  N.  T.  State  Bd.  of  H.,  1889,  pp.  529,  et  seq,;  Gen.  Laws  Minn.,  chap.  7, 
§§  1,  2;  Stoltz  V.  Thompson,  44  Minn.  271;  R.  S.  Ohio,  §§  8805-6809;  Cook  t.  Qty 
of  Buffalo,  16  Weekly  Digest,  8;  People  ▼.  West,  106  N.  Y.  293;  People  v.  Briggs, 
114  N.  Y.  56. 

8  Commonwealth  v.  Stevens,  153  Mass.  4;  Sanitary  Code,  §§  14, 15, 16-2^-48;  Cham- 
bers* Encyl.,  1892;  Accums.  Food  Adulteration,  1820;  51  Hen.  m,  Stat.  6,  chap.  7: 13 
Car.  II,  chap.  25,  §  11;  Fitzpatrick  ▼.  Kelly,  8  Ct.  Q.  B.  337;  Roberts  ▼.  E;gertoa,9 
Ct.  Q.  B.  494;  4  Blackst.  Com.  161;  1  Russ.  Cr.  109;  Hassall  Adulteration  of  Food.  Ai 
to  liability  of  master  for  acts  of  his  servant,  Att.-G«n.  ▼.  Siddon,  1  Tyrw.  41;  BrowA 
V.  Foot,  Eng.  Q.  B.  Div.,  July  16,  1892,  46  Alb.  L.  J.  107. 
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food  is  that  of  milk  by  water.  Practically  no  other  adulterant  is  to  be 
feared  in  commercial  milk,  and  milk  is  skimmed  and  thus  robbed 
of  some  of  its  most  nutritions  natnral  qualities.  It  is  estimated  that  in 
London  alone  the  sum  of  £80,000  is  annually  paid  for  water  sold  as 
milk.  This  robbery,  in  Paris,  has  been  shown  to  be  enormous.  And 
in  I8769  in  New  York,  it  was  ascertained  that  above  one  hundred 
tfaoosand  quarts  of  water  were  added  to  the  milk,  and  sold  as  such  in  the 
daily  milk  supply  of  the  city.* 

This  matter  of  universal  concern  was  not  successfully  adjusted,  even 
to  far  as  concerned  the  prosecutions  for  violations  of  the  laws  upon  the 
•abjecty  until  it  was  determined,  first,  what  was  an  adulteration,  and 
•ecood,  what  were  the  practical  tests.  More  than  twenty  years  ago 
the  standard  of  minimum  purity  of  the  milk,  which  comes  in  large 
cans  to  the  cities,  and  is  thus  the  product  of  several  cows,  and,  there- 
fore subject  to  no  abnormal  variations,  was  ascertained  and  accepted 
the  world  over,  by  specific  gravity  1029,  or  in  some  cities  1030.  It 
was  fixed,  says  Christian  Muller  in  his  treatise  of  1872,  from  many 
diousand  samples,  that  the  milk,  which  is  divided  as  a  trade  commod 
fty  from  the  physiological  milk,  ranges  from  1029  to  103S.  And 
Wanklyn  in  his  book,  representing  in  1874  some  criticisms  upon  the 
qieeific  gravity  tests,  yet  adds,  *^  in  dealing  with  milk  supply  on  a  large 
teale,  we  are  little  concerned  with  the  possibility  of  single  animals 
giving  abnormal  milk,  and  need  only  concern  ourselves  with  milk  of 
Dormal  quality,  all  departures  from  the  standard  being  looked  upon  as 
•ophistications." 

Tbefle  facts,  demonstrated  by  many  thousands  of  additional  examples, 
cqiecially  in  the  city  of  New  York  from  1875  to  1892,  were  available 
in  the  use  of  the  lactometer,  an  instrument  so  graduated  that  on  being 
immersed  in  the  milk  under  examination  at  tlie  temperature  of  sixty 
degrees  Fahrenheit,  it  rose  or  sank  by  the  zero  mark,  which  was  of  the 
minimum  standard,  and  the  simple  fact  was  shown  that  the  milk  was 
above  or  below  the  standard.  The  measurement  could  be  made  and 
the  scale  read  by  any  person  of  ordinary  intelligence.  Under  the  ordi- 
of  the  Sanitary   Code,  prohibiting  any  adulteration  or  any 


>  Chamben'  EdcjcI..  1809;  Annual  Report  of  Local  GoTornment  Board,  Eng., 
1801-2:  Chr.  Miller  Treatise,  p.  42;  Wanklyn,  p.  41;  *<Da  Lait"  Marohand,  pp. 
i;  Tardieu  t.  Diet  D'H.  p.  521;  Schmmpff  case,  14  Hun,  10.  The  Local  Oovem- 
Board  Report,  recently  publislied,  says  there  has  been  a  dimination  in  the  food 
aioHeralkMi  observed  in  seTeral  periods  of  five  years  compared,  and  that  "  milk  is, 
•f  floorse,  the  artiele  moat  tampered  with." 
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change  of  milk  by  the  addition  of  water  or  the  removal  of  cream, 
this  one  fact  was  sufficient/  The  color,  the  taste  and  the  appearance 
of  milk  in  the  glass  were  also  tests  to  the  expert  or  the  milk  dealer, 
and  so  far  as  experience  has  shown,  always  coincided  with  the  lacto- 
meter. The  institution  of  these  tests  in  New  York  city  was  made 
certain  by  the  trial  of  Daniel  Schrumpff  in  the  Court  of  General  Ses- 
sions in  the  city  of  New  York  at  the  December  term,  1876,  when 
some  ten  days  were  occupied  and  many  of  the  distinguished  chemists 
and  experts  of  the  United  States  were  heard,  while  milk  and  water 
adulterations  and  the  certainty  of  the  lactometer  were  determined  by 
the  jury  itself  observing  and  directing  the  demonstrations  in  open 
court.  The  conviction  in  this  case  was  sustained  on  appeal,  and  has 
not  been  at  any  time  so  far  successfully  questioned.  Prosecutions  for 
skimmed  milk  followed,  and  were  equally  supported.  There  came 
in  time,  however,  other  considerations  into  the  legislation,  and  in  sev. 
eral  countries,  springing  doubtless  from  the  apprehension  that  in  come 
single  instance  a  sample  of  milk  might  vary  from  the  standard  of 
specific  gravity. 

An  arbitrary  standard  was  fixed  by  law,  as  follows:  That  milk 
shown  to  contain  more  than  eighty-eight  per  centum  of  water  or  flnida, 
or  less  than  twelve  per  centum  of  mUk  solids,  which  shall  contain  not 
less  than  three  per  centum  of  fat,  shall  be  declared  adulterated,  as  also 
milk  drawn  from  cows  within  fifteen  days  before  and  five  days  after 
parturition.'  This  standard  had,  of  course,  to  be  investigated  by 
analysis,  and  speedily  the  same  difficulties  reappeared  as  spoken  of 
under  the  English  Food  and  Drugs  Acts,  namely  that  the  opinions 
of  the  analysts  differed,  and  one  and  another  method  of  analysis  was 
preferred,  even  while  it  was  palpable  there  was  some  sophistication,  so 
that  three  and  one  half  per  centum  of  fat  was  understood  to  be  mors 

>  Among  other  cases,  Cox,  7  Hun,  214;  Schmmpfi,  14  Han,  10;  Blaizier  v.  Mailer, 
10  Hun,  435;  Polinsky  v.  People,  78  N.  Y.  66.  Skimmed  milk,  People  ▼.  Gimy,  N. 
T.  General  Sessions,  before  Recorder  Smyth,  1887;  People  ▼.  Thome,  Special  Ses- 
sions, Dec.  5,  1885.  Appeal  General  Sessions,  Hon.  H.  A.  GFildersleeve,  J.,  April  23, 
1886.     B6ttger's  appeal  from  N.  Y.  Special  Sessions,  May  21, 1888. 

*  Law  of  N.  Y.,  chap.  202.  §  13,  1884.  This  is,  in  many  provisions,  a  stringent 
law,  and  prohibits  the  sale  of  '*  skim  milk,"  except  to  skim  cheese  factories.  It  re- 
quires the  name  of  the  county  where  the  milk  is  produced  to  be  branded  on  eveiy 
can,  vessel  or  package  containing  milk,  except  in  the  county  of  its  source.  It  was 
amended  by  supplementary  acts  in  1886-1887,  and  by  chap.  650,  1888.  By  chap.  290, 
1878,  N.  Y.  laws,  every  can  or  vessel  containing  skimmed  milk  must  be  so  marked. 
By  chap.  397,  1889,  when  the  milk  is  destroyed  by  an  official,  he  shall  first  take  and 
deliver  a  sample  to  the  vendor  or  person  in  charge. 
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nearlj  consonant  with  a  standard  which  woald  be  represented  by  the 
minimam  of  1029  of  specific  gravity.  Wherever,  therefore,  the  law 
or  ordinance  was  not  in  relation  to  commercial  milk,  or  is  not  prohib- 
itive of  any  and  all  changes,  either  by  the  addition  of  water  or  by  the 
removal  of  cream,  the  legal  standard  nnder  the  particular  law  most  be 
examined,  and  by  it  the  tests  proved. 

ThiB  much  of  explanation  of  the  details  even  of  evidence  has  been 
given,  becaase  these  milk  cases  have  been  of  exceptional  interest  and 
importance,  and  in  several  cities  have  originated  a  practical  coarse,  if 
not  code  of  procedore,  with  very  important  results  in  the  betterment 
of  the  milk  supply.  The  specific  gravity  test,  at  sixty  degrees  Fah- 
renheit, by  the  lactometer  however,  remains  the  most  available,  the 
most  general,  and  to  dishonest  milk  dealers  the  most  formidable  of  all 
tests,  whether  merely  to  detect,  or  to  prove  the  suspicious  character  of 
this  commercial  product  as  it  is  frequently  seen  in  our  cities. 

It  IS  used  sometimes  in  conjunction  with  analysis,  which  almost  in- 
variably discloses  a  larger  degree  of  adulteration  than  the  lactometer. 
In  either  event,  and  in  any  case,  a  standard  must  first  be  accepted, 
whether  by  specific  gravity,  or  by  other  analysis  of  the  constituents  of 
the  milk  solids,  to  separate  the  necessary  three  or  three  and  one-half 
per  centum  of  fat.  Incidents  of  the  adjudications  are  suggestive  in  other 
food  cases.  As  to  the  adulteration,  the  question  became  only  whether 
one  read  the  scale  aright.  As  to  skimmed  milk,  which  was  claimed  to 
be  notritions  and  beneficial  in  diet  in  the  Gray  case,  in  New  York 
General  Sessions  in  1881,  the  jury  had  submitted  to  them  the  question, 
which  is  apparently  outside  of  the  ordinance,  whether  skimmed  milk 
be  wholesome,  in  view  of  the  facts  that  it  was  commercial  milk,  and 
that  to  skim  the  milk  it  has  to  be  kept  a  day  over.  Some  of  the 
milk  was  shown  to  be  from  twenty-four  to  thirty-six  hours  old  when 
sold.  The  jury  found  skimmed  milk  unwholsome.  The  destruction 
of  milk  and  unsound  vegetables,  fruits  and  meats  entails  no  reprisals 
or  damages  if  a  violation  of  the  law  or  ordinwce  is  proven.  As  it 
was  said  in  the  Blazier  case :  '^  The  functions  of  the  inspector  un- 
der the  ordinance  in  question  are  simply  ministerial.  He  is  to  destroy 
the  milk  if  it  is  found  below  the  prescribed  standard ;  otherwise, 
not.  In  order  to  ascertain  whether  it  is  below  the  standard,  he 
has  only  to  measnre  its  specific  gravity  by  an  instrument  made  for 
the  purpose.  He  has  no  discretion  in  the  matter.  It  is  immaterial, 
therefore,  whether  the  owner  is  present  or  not.  If  present,  ho  could 
not  change  the  result.     The  ordinance,  therefore,  was  valid  and  was  a 
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complete  justification  to  the  defendant."'  A  general  statate  of  the 
State  is  not  exclnsiye  of  an  ordinance  prescribing  additional  regnla- 
tions  for  the  same  traffic  within  the  local  limits.  Thus,  in  Po- 
linsky  v.  People,  there  was  a  statute  of  the  State  of  New  York 
regulating  '^  the  selling  and  exposing  impore  or  adulterated  milk  for 
sale,  while  the  ordinance  embraced  another  and  distinct  offense,  viz., 
bringing  adulterated  milk  into  the  city  of  New  York  for  sale,  of  which 
the  court  sajs,  it  might  be  considered  that  this  deserved  severer  pun- 
ishment, than  the  sale  of  it  by  small  dealers  to  whom  they  furnished  it 
In  People  v.  Mulholland  an  ordinance  of  the  city  of  Syracuse  prohib- 
ited the  peddling  or  delivery  of  milk  from  any  vehicle  in  the  streets, 
and  the  appellant,  an  employee  of  the  Onondaga  Milk  Association,  set 
up  the  privileges  granted  by  charter  to  his  company,  but  the  court  held 
the  ordinance  lawful,  and  that  ^'  the  corporation  was  affected  by  the 
lawful  ordinances  of  the  city,  the  same  as  an  individual.'" 

This  subjection  of  rights  under  charters,  licenses,  patents,  and 
general  laws,  to  the  local  police  power  and  jurisdiction,  is  neither  pe- 
culiar nor  recent ;  and  while  in  the  cases  previously  cited'  of  the  New 
Orleans  Gas  Co. ;  Coates  v.  Morgan  ;  Stone  v.  Mississippi ;  Fertilizing 
Co.  V.  Hyde  Park ;  and  in  Weber  v.  Virginia,  this  principle  is  exhib- 
ited, and  also  that  other,  that  the  State  does  not,  and  never  can,  divest 
itself  of  the  police  power,  and  its  duty  to  protect  the  public  health  and 
safety,  the  analogy  in  the  rules  and  practice  governing  in  milk  cases 
and  in  those  relative  to  '*  burning  oils  unsafe  for  illuminating  par- 
poses  "  is  evident. 

Here,  also,  we  have  local  regulations,  and  standards,  and  not  infre- 
quently a  testing  macliine  which  will  mechanically  and  unerringly 
mark  the  deficiency  suspected  in  inflammable  oils.  In  Patterson  v. 
Kentucky  an  indictment  under  a  State  law  for  the  offense  of  selling 

1  10  Hun,  487;  Boaton  ▼.  Neilson,  3  Johns.  474;  Freeinan  y.  ComwaU,  10  Johns. 
470;  see  opinion  of  Ruger,  Ch.  J.,  99  N.  Y.  241;  Health  Dept.  v.  Pardon.  McKay  t. 
City  of  Buffalo,  9  Hun,  401,  and  cases  cited;  affirmed,  Ct.  of  Appeals,  Oct.  4.  1878; 
Smith  V.  City  of  Rochester,  76  N.  Y.  506;  Hafford  ▼.  City  of  New  Bedford.  82  Mass. 
297;  Dargon  v.  Mayor  of  Mobile,  31  Ala.  469.  In  respect  to  health  ordinances  it  has 
been  repeatedly  found,  in  cases  arising  in  the  courts  of  New  York  city,  that  they  jus- 
tified the  destruction  of  articles  held  or  offered  for  sale  contrary  to  their  provisions, 
for  which  there  could  be  no  recovery. 

«  73  N.  Y.  70-71;  82  N.  Y.  324;  Bish.  Stat.  Cr.  §§  20-28;  Dill.  Man.  Corp.,  chap. 
12,  804-309;  Rogers  ▼.  Jones,  1  Wend.  287;  Com.  v.  Kidder,  107  Mass.  188. 

» 115  U.  S.  650;  7  Cow.  684;  97  U.  S.  659;  101  U.  S.  814;  Patterson  v.  Kentaoky, 
97  U.  S.  501. 
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within  the  State  of  Kentucky  casks  of  "  Aurora  oil "  which  had  been 
previoafily  branded  by  a  btate  inspector  with  the  words  ^^  uusafe  for 
illnminating  purposes,"  was  sustained.  Letters-patent  had  been  duly 
iflsaed  for  this  as  '^  an  improved  burning  oil."  Upon  the  trial  it  was 
agreed  that  the  Aurora  oil  could  not,  by  any  chemical  combination  de- 
scribed in  the  patent,  be  made  to  conform  to  the  standard  or  test  required 
by  the  Kentucky  statute  as  a  prerequisite  to  the  right,  within  that  State, 
to  sell,  or  to  offer  for  sale,  illuminating  oils  of  the  kind  designated.  The 
United  States  Supreme  Court  held  that  ^^  the  right,  conferred  upon  the 
patentee  and  his  assigns,  to  use  and  vend  the  corporeal  thing  or  article 
brought  into  existence  by  the  application  of  the  patented  discovery  (of 
1887),  muBt  be  exercised  in  subordination  to  the  police  regulations 
which  the  State  established  by  the  statute  of  1874.  If  the  substance 
10  Deoeasarily  and  essentially  explosive  and  dangerous,  it  would,  of 
course,  oome  under  the  same  provisions  against  dangerous  nuisances, 
which,  both  by  common  law  and  by  statutes,  authorize  indictments. 
This  we  have  seen  in  the  cases  cited  at  the  beginning  of  the  chapter, 
Haeg  V.  Licht,  Rex  v.  Taylor,  and  others,  of  keeping  gunpDwder  near 
dwelling-booses,  and  the  statutes  relative  to  dynamite  and  other  explo- 
BTea.  The  dangers  however  in  these  oils  found  in  their  use,  are  not 
inunediately  apparent,  but  as  shown  in  the  appalling  statistics  of  casual- 
ties  from  overflowing  and  exploding  lamps,  they  are  to  be  prevented 
only  by  oaie  in  examination,  with  adequate  tests. 

The  Sanitary  Code  of  New  York  prescribed  a  not  unusual  test  as 
followB :  "^  It  shall  not  evolve  an  inflammable  vapor  at  a  temperature 
below  100  degrees  Fahrenheit  thermometer."  The  control  of  this 
matter,  however,  was  taken  from  the  Health  Department  under  the 
decision  in  the  New  York  Court  of  Common  Pleas,  in  Metropolitan 
Board  of  Health  v.  Schmades,  where  it  was  held  that  '^  the  legislature 
having  r^nlated  the  standard  of  petroleum,  etc.,  and  the  mode  of 
storage  thereof,  it  is  not  competent  for  a  board  of  health  to  impose 
further  restrictions,  the  jurisdiction  of  offenses  having  been  conferred 
opon  a  co-ordinate  department,  the  Fire  Department  of  the  city."  This 
decision,  except  for  the  last-mentioned  consideration,  and  also  that  it 
was  given  when  there  was  a  change  in  the  charter  of  the  city,  would 

■8  Dalj,  883;  cliap.  392,  1882;  see  reports  and  experiments  on  the  Michigan 
■taodmrd  of  a  flash  test  at  140  degrees  Fahrenheit,  and  also  as  to  the  dangers  from 
•▼en  high  test  oil,  in  cases  of  annsaal  exposnre  and  accident,  as  for  instance  when 
tbe  chimnfj  of  the  lamp  itself  is  broken;  Fifth  Annoal  Report  Michigan  State  Board 
of  Health,  18n,  pp.  75-77. 
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have  probably  been  subjected  to  a  review,  bnt  it  illustrates  the  difficul- 
ties and  differences  in  this  class  of  cases.  The  prosecution  was  under 
the  ordinance  of  the  Sanitary  Code,  established  in  1867  pursuant  to  a 
law  of  the  legislature  of  New  York  "State  of  1866,  and  the  statute  fol- 
lowed bv  the  court  is  of  1866,  and  ^^  enacts  that  no  refined  petroleum, 
kerosene,  earth,  or  rock  oil,  or  machinery  oil,  shall  be  kept  upon  sale, 
or  sold  within  the  corporate  limits  of  the  city  of  New  York,  the 
fire  test  of  which  shall  be  less  than  100  degrees  Fahrenheit."  This, 
says  the  opinion  of  the  court,  is  another  and  different  test,  and  implies 
that  petroleum  may  be  sold  if  it  be  of  that  test,  while  it  would  be  for- 
bidden under  the  ordinance  quoted.  This  interference  of  ordinances 
and  general  laws  is  not  likely  to  cease,  but  it  has  brought  many  cases 
into  court. 

In  1882  the  legislature  of  the  State  of  New  York  passed  ^^  An  act 
to  regulate  the  standard  of  illuminating  oils  and  fluids,  for  the  better 
protection  of  life,  health  and  property,  and  made  a  standard  of  inflamma- 
ble vapor  at  100  degrees  Fahrenheit  for  illuminating  oils,  and  300 
d^rees  for  oils  and  burning  fluids  used  or  carried  in  cars  and 
steamboats,  with  certain  provisoes.  It  made  it  the  duty  of  the  State 
Board  of  Health  to  recommend  and  direct  the  nature  of  the  test  and 
instruments  by  which  the  illuminating  oils  shall  be  tested,"  and  also 
to  collect  and  examine  suspected  samples.  Care  was  taken  in  this  act 
to  prevent  its  failure  by  any  interference  with  other  or  local  laws,  pro- 
vided for  in  its  sixth  section,  and  all  district  attorneys  are  required  to 
prosecute,  in  behalf  of  the  people,  all  cases  of  offenses  arising  under  the 
provisions  of  this  act.  The  State  Board  recommended  and  prepared 
the  testing  machine,  and  when  in  October,  1882,  a  Mrs.  Gay,  living 
in  Batavia,  N.  Y.,  taking  a  lighted  kerosene  lamp,  accidentally  broke 
it,  and  there  was  such  an  explosion  as  to  set  the  house  on  fire,  in 
which  one  life  was  lost,  an  indictment  was  sought  against  Nobles,  who 
had  famished  to  dealers  in  Batavia  the  oil  which  was  the  cause  of  tlie 
catastrophe.  The  indictment  *  was  tried  at  the  Court  of  Sessions  of 
Genesee  county,  April  17,  1883,  and  a  conviction  had.  Experts  and 
inspectors  for  the  people  and  those  employed  by  the  State  Board  of 
Health  proved  the  tests,  and  Professor  Lattimer  testified  that  oils  of 
the  same  sample  fiashed  at  75,  77,  78,  80,  92,  94  degrees. 

1  **  The  Nobles  oil  suit  was  reported  at  length  in  the  newspapers  of  the  Ticinitj 
but  was  not  appealed  and  did  not  get  into  the  law  reports  ; "  see  Spirit  of  the  Time8» 
Batavia,  April  21.  1883. 
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The  defense,  aided  by  large  dealers  and  producers  of  oil,  called  ex- 
perts and  proved  that  this  oil  flashed  at  104 ;  that  it  had  passed  the  fire 
test  approved  by  officers  of  the  Fire  Department  of  Buffalo  and  New 
York  and  was  shipped  in  a  barrel  branded  as  inspected.  These  tests 
were  shown  to  be  insufficient  under  the  regulations  of  the  State  Board 
of  Health  and  did  not  avail  as  a  defense.  The  standards,  tests  and 
instruments  for  enforcing  the  law  vary  according  to  the  judgment  of  the 
State  as  expressed  in  the  terms  and  provisions  of  the  statutes  adopted. 
'Hie  United  States  Supreme  Court  says  of  the  legislation  iu  Patterson  v. 
Kentucky :  ^^  It  is  in  the  best  sense  a  mere  police  regulation,  deemed 
essential  for  the  protection  of  the  lives  and  property  of  citizens."  It 
^belongs  to  each  State. under  its  own  sense  of  duty,  and  in  view  of 
the  provisions  of  its  own  Oonstitution.  Its  action  in  these  respects  is 
bej<md  the  ccMrectiye  power  of  this  court'' 


156  Folios  Powers. 


CHAPTER  VIII. 

VITAL  STATISTICS. 

No  longer  reserved  to  the  census,  or  to  special  inqniries,  vital  statis- 
tics have  become  a  subject  of  new  statutory  requirement,  as  their 
importance  was  seen  to  determine  measures  of  public  safety  against 
diseases,  pestilence  and  epidemics.  The  Massachusetts  State  Board  of 
Health,  in  its  report  of  1877,  relates  the  history  of  English  I^slation 
from  the  first  attempts  at  registration  after  the  plagues  in  London  in 
the  sixteenth  century,  the  organization  of  the  Poor  Law  Board  and  its 
inquiries,  the  act  of  Parliament  in  1837,  finally  the  act  of  1874.  It 
describes  the  Massachusetts  laws  with  increasing  demands  for  details 
of  examination  and  reports,  and  adds :  ^'  It  is  not  too  much  to  say  that 
modem  sanitary  science  owes  its  existence  to  the  registration  of  deaths 
and  the  localization  thereby  of  unsanitary  conditions.  It  has  been 
very  much  advanced,  too,  by  the  careful  enumeration  of  cases  of  sick- 
ness as  well  as  of  deaths,  whereby  epidemics  and  locally  prevalent  dis- 
eases have  furnished  the  means  of  scientific  study,  from  which  general 
laws  have  been  learned,  and  through  which  State  medicine  has  become 
a  necessity  of  modem  life."  The  registration  of  diseases  is  an  impor- 
tant part  of  this  work,  and  in  1874  the  British  Medical  Association 
appointed  a  committee  to  consider  the  best  method  of  acquiring  the 
necessary  facts,  by  whose  reply  in  1876,  the  reports  from  families, 
friends,  kinsmen,  householders  and  others,  as  occasion  arose,  were  found 
essential. 

In  1872  Holland  passed  a  law  upon  this  subject,  and  the  Imperial 
Board  of  Health  in  Germany,  the  Local  Govemment  Board  in  Eng- 
land and  the  New  York  State  Board  of  Health  have  published  frequent 
and  prompt  returns  from  cities  and  districts,  which  give  a  survey  at 
once  of  every  invasion  of  disease,  and  the  signs  in  advance  of  every 
approaching  pestilence.  The  English  law  of  1874  adopted  provisions 
already  in  force  in  Scotland,  compelling  physicians  to  return  certificates 
of  death ;  and  Massachusetts  followed  this  example  a  few  years  later; 
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but  fiiiilt  was  found  that  burials  were  not  sufficiently  regulated,  aod  per- 
mits for  the  transportation  of  dead  bodies  on'railroads  and  public  routes, 
with  conditions  fixed  to  preserve  the  public  health,  were  not  obligatory. 

The  State  of  New  York  had  not  been  supine  in  this  matter.  In 
1847  was  passed  ^^An  act  providing  for  the  registry  of  births,  marriages 
and  deaths,'"  which  required  returns  in  every  school  district  of  the 
State,  of  births,  marriages  aud  deaths,  and  the  particular  diseases  and 
causes  of  death  to  be  reported  to  county  clerks  and  thence  to  the  Sec- 
retary of  State.  Further  provisions  were  made  for  the  city  of  New 
York  by  the  law  of  1853.  Clergymen,  magistrates  and  other  persons 
who  performed  the  marriage  cereviony,  physicians  and  midwives  who 
have  assisted  professionally  at  births,  clergymen  officiating  at  funerals, 
and  sextons  who  have  buried  deceased  persons,  were  required  to  keep 
registries,  to  allow  them  to  be  inspected,  and  to  report  therefrom  to 
the  public  authorities,  and  coroners  were  directed  to  conform  to  pro- 
visioiis  of  the  act. 

In  the  laws'  establishing  the  Health  Department  of  the  city  of  New 
York  in  1866  and  1867,  and  the  charters  of  the  city  amended  in  subse- 
qoent  years,  the  Bureau  of  Records  for  the  registration  of  aU  necessary 
vital  statistics  was  established  and  continued*  and  in  the  Sanitary  Code, 
adopted  in  1867,  the  system  was  completed,  including  the  exaction  of 
permita  for  every  interment  and  for  the  transportation  of  dead  bodies. 

In  1880,  the  State  Board  of  Health,  on  its  organization,  was  given 
the  supervision  of  the  State  system  of  registration  of  births,  marriages 
and  deaths,  and  in  1885  was  passed  ''An  act  for  the  preservation  of  the 
public  health  and  the  registration  of  vital  statistics,"  and  in  1886,  ''An 
act  to  prevent  the  spread  of  contagious  diseases,"  which  provided  for 
the  oonditions  of  a  permit  ''  Whenever  the  body  of  any  deceased  per- 
son it  to  be  transported  over  the  railways  of  the  State,  or  upon  any 
passenger  steamboat,"  etc  The  Attorney-General  of  the  State,  in  1885 
and  in  1891,  pronounced  the  obligations  of  these  laws  enforceable 
againat  the  officers  mentioned,  and  clergymen,  magistrates,  physicians 


K  158,  1847;  chap.  75,  1858;  chap.  880,  1864. 
•Chap.  74,  1866;  diap.  956,  1867;  chap.  189,  1870;  chap.  835,  1873:  chap.  410» 
1888:  SsDiteiy  Code,  §§  151-168;  chap.  822,  1880;  §  7,  chap.  270,  1885;  see  Fifth 
ABoaal  Report  N.  T.  State  Board  of  Health,  pp.  07-69;  Eleventh  Annual  Report,  pp. 
50a-554.  Chap.  481,  1881,  and  Sapplemental  Act,  chap.  851,  1882,  make  it  the  duty 
ef  the  Board  of  Health  in  each  town,  village  or  city  to  have  a  registration  of  deaths* 
thmmm,  and  eaoies  of  death,  etc.,  etc.,  and  to  desiirnate  the  persons  who  shall  grant 
parudte  for  baiials.  and  also  to  sapervise  the  reoristration  of  births,  deaths  and  mar- 
i;  chap.  828,  1886,  as  to  transportation  of  dead  bodies,  and  §  155,  Sanitary  Code. 
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and  others,  who  are  compelled  to  make  reported  as  prescribed  bj  the 
r^alatioDs  of  such  authorities  within  the  jurisdiction,  where  they  exer- 
cise their  functions  and  discharge  their  offices,  and  their  duty  is.  Snf- 
ficiciit  provision  is  made  for  the  enforcement  of  these  laws  and  ordi- 
nances, and  in  the  city  of  New  York  for  many  years  in  deaths  the 
registration  has  been  nearly  complete  so  far  as  nnmber  is  concerned. 
These  laws  lack  one  essential  feature  to  be  found  in  most  of  the  laws 
of  foreign  countries,  viz.,  that  of  an  investigation  and  authentication 
of  the  facts  reported,  and  also  the  consequent  official  responsibility  for 
their  accuracy.* 

The  ''death  view,"  so  called,  the  personal  identification  in  the 
other  reports,  and  an  examination  previous  to  the  entry  of  a  report  to 
establish  its  reliability,  or  snbsequentiy  for  a  correction,  have  not  yet 
been  attained  in  our  legislation,  probably  because  their  importance  ha 
not  yet  been  appreciated,  and  because  the  origin  of  these  laws  was 
in  other  necessities  of  the  State  than  those  of  sanitary  science,  which  is 
always  of  the  latest  development.  The  registers  of  each  class  are  tc 
be  closed  each  year,  new  ones  opened  and  a  judicial  process  is  required 
to  make  any  changes  in  the  record  when  once  completed. 

Such  are  the  regulations  which  are  most  approved,  but  under  many 
American  laws  promptness  in  making  the  returns  is  presumptive  of 
their  genuine  character,  and  except  for  flagrant  fraud,  little  opportunity 
is  given  to  challenge  or  traverse  a  report  or  a  record,  which  may  involve 
character  or  property.  In  New  York  city,  the  somewhat  incongruous 
penalties  of  the  law  of  1886  have  been  carried  into  the  City  Consolidsr 
tion  Act,  and  the  prosecution  of  clergymen,  physicians  and  others  for  not 
keeping  the  prescribed  registers  varies,  as  it  may  be  undertaken  undei 
that  law  or  the  Sanitary  Code,  and  the  original  reports  from  that  city  are 
not  required  to  be  sent  to  and  filed  with  the  State  Board  of  HealtL 

Other  cities  had  in  charters,  and  by  their  own  ordinances,  regula- 
tions of  this  subject,  and  further  information  might  be  required  of  any 
physician  by  affidavit  respecting  ''  any  patient  sick  with  pestilential, 
contagious  or  infectious  disease.'"     Throughout  this  legislation,  in  the 

>  The  law  of  Germanj  is  probably  the  most  perfect;  see  Laws  of  Belgium,  England, 
Norway  and  Sweden,  Holland  and  France;  N.  T.  Laws,  g  13,  chap.  74, 1866;  g  606, 
chap.  410,  1882. 

'  See  opinion  New  York  State  Attorney-General,  1885;  Report  of  Board  of  Health, 
p.  67;  chap.  384,  1854:  see  Brooklyn  charter  and  Buffalo  charter,  chap.  38S,  1880, 
^  6;  chap.  74,  18«6.  §^  13.  15,  16,  25;  chap.  275, 1850,  §  37;  chap.  74. 1866,  g  26;  N. 
Y.  City  Cons.  Act,  1882,  §  585;  id.,  §  50. 
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Stite  of  New  York,  and  elsewhere,  so  far  as  we  have  considered  the 
demandB  made  for  information  on  these  topics,  often  regarded  as  in 
the  same  sense  confidential,  as  are  the  pnrel j  police  records,  so  called, 
the  pnrpoee  of  the  State  and  local  authorities  has  appeared  to  be  to 
make  it  statistical,  and,  as  indicated  in  the  health  laws,  enjoining  tlie 
datj  upon  Boards  of  Health,  'Ho  take  cognizance  of  the  interests 
of  health  and  life  among  the  people  of  the  State  ;  make  inquiries  in 
nspect  to  causes  of  disease  and  especially  of  epidemics ;  investigate  the 
•ooroes  of  mortality  and  the  effect  of  localities,  employments  and  other 
eooditions  upon  the  public  health ;  obtain,  collect  and  preserve  such 
information,"  and  "  promptly  cause  all  proper  information  to  be  sent 
to  the  local  health  authorities  in  any  city,  village  or  town  in  the  State, 
which  may  request  the  same."  No  likeness  to  bureaus  of  citizenship, 
such  as  are  known  abroad,  with  regulations  of  the  civil  status  and  cor- 
responding obligations  for  the  citizen,  and  no  rights  of  private  use  of 
the  records,  are  recognized. 

The  Board  of  Health  in  New  York  city  was  authorized  to  establish 
reasonable  r^ulations  as  to  the  publicity  of  its  records  and  proceedings 
vkI  such  information  as  may,  in  its  opinion,  be  useful  concerning 
births,  deaths,  marriages,  sickness,  etc.  By  an  apparent  omission  in 
the  law  of  that  city,  no  limitation  was  made,  in  the  charter  of  1873,  of 
the  right  of  a  taxpayer  to  demand  a  certified  copy  of  books,  accounts 
and  papers  in  any  department  or  bureau  of  the  city  government,  except 
the  Police  Department,  and  he  was  not  restricted  in  express  terms  to 
aoooonts  and  papers  in  the  financial  and  other  ordinary  business  of  the 
eorporation,  wherein  the  taxpayer,  in  this  relation  to  the  government, 
has  distingaishable  rights.  The  suggestion  to  apply  this  provision  to  a 
private  use  of  these  records  of  the  Board  of  Health  grew  out  of  the 
denie  of  foreign-bom  citizens  to  furnish  certificates  under  some  official 
■eal,  similar  to  those  of  bureaus  of  citizenship  in  European  countries, 
where,  on  frequent  occasions,  and  even  for  entrance  into  schools,  and 
for  marriages  or  inheritance,  they  are  requisite.  It  was  on  this  side 
that  legal  qnestiona  arose,  where  there  was  an  omission  to  report  a 
birth  or  marriage,  or  some  error  was  alleged  in  the  names  or  state- 
meots  and  dates  in  returns,  and  certified  transcripts  were  sought  for 
priTate  ose.  The  laws  were  not  changed  to  secure  this  object  or 
aecnraey,  bat  some  concession  was  made  in  the  Laws  of  1880,  that 
^  births  of  children,  which  failed  to  be  recorded  through  the  neglect  of 
tbe  physician  or  other  medical  attendant  present  at  such  birth,"  may 
be  recorded  in  the  Bureau  of  Yital  Statistics  of  the  Health  Department 
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in  a  special  book,  to  be  kept  for  soch  pnrpoae^  upon  application,  in  saeh 
behalf,  by  the  parents  or  goardian  of  such  children.^  TrmnacriptB  of 
any  record  in  said  Borean  of  Yital  Statistics  may  be  given,  in  the  dis- 
cretion of  the  Board  of  Health,  to  a  parent  or  the  nezt^  of  kin^  bnt  no 
transcripts  of  false  or  f randalent  returns  made  to  said  borean,  nor  of 
the  entries  thereof,  shall  be  given,  and  they  shall  be  canceled  npon 
dae  proof  of  the  facts  to  the  Board  of  Health.  No  change  or  altera- 
tion shall,  at  any  time,  be  made  in  any  of  the  records  of  the  said  Bureaa 
of  Records,  in  said  city,  without  proof  satisfactory  to,  and  upon  approval 
of,  the  said  Board  of  Health." 

By  certiorari  and  applications  for  mandamus,  frequent  recourse  to 
the  courts  in  the  city  of  New  York  was  had,  but  the  decisions  sustain- 
ing the  control  of  the  records  resting  in  the  discretion  of  the  Board  of 
Health  did  not  reach  the  courts  in  hane  or  regular  reports.  Several 
cases  present  the  current  of  authority,  and  of  tlie  opinions.  Inr$ 
Kosenbaum,  Mr.  Justice  Beach,  in  the  New  York  Court  of  Ck>mm<m 
Pleas,  said,  April  12,  1881 :  '^It  would  be  far  more  in  consonance  with 
progress  and  custom  if  the  law  provided  a  course  of  procedure  giving 
a  certainty  and  formality  to  these  records,  entitling  them  to  an  eqoal 
credence  with  those  kept  in  other  countries.  But  it  does  not,  and  the 
existing  system  seems  devised  only  for  statistical  information.  After 
the  lapse  of  twenty-three  years,  had  this  court  the  power,  its  ezerdae 
would  be  unwise,  because  the  resulting  certificate  would  not  be  entitled 
to  any  weight.  Although  this  application  seems  to  be  in  good  faith, 
yet  others  might  arise,  conceived  in  deception  and  intended  to  aocom- 
plish  a  fraudulent  purpose,  by  imposing  upon  tribunals  or  officials  in 
countries  where,  from  due  formalities,  such  certificates  are  regarded  ai 
evidence  of  the  facts  recited." 

In  People,  ex  rel.  Franziska  Noll,  v.  The  Board  of  Health,  the  appli- 
cation was  to  record  a  certificate  of  birth  which  was  alleged  to  have 
occurred  in  1864.  Mr.  Chief  Justice  Davis  denied  the  application  in  the 
New  York  Supreme  Court,  December  30,  1878,  with  the  followbg 
meinordndum,  viz.,  "  The  motion  should  not  be  granted  ;  the  duty  of 
the  Board  of  Health  is  to  make  record  upon  the  evidence  prescribed  by 
the  statute.  Such  evidence  is  not  offered  to  them  in  this  case ;  nor,  in. 
deed,  any  such  proof  as  c  >uld  justify  the  court  in  holding  that  the 
board  had  abused  their  discretion." 

In  the  same  court,  April  28,  1879,  Mr.  Justice  Lawrence,  In  re 
Virginia  Louise  Meert,  denied  an  application  for  a  mandamus  to  com* 

»  Chap.  259,  1880;  §  607,  N.  Y.  Coxib.  Act. 
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ptl  the  board  to  receive  the  return  of  a  birth  on  similar  grounds.  It 
had  happened,  on  several  occasions,  that  mandamus  had  been  obtained 
to  change  hospital  records  from  which  transcripts  had  been  entered  in 
the  Bnrean  of  Yital  Statistics,  and  hiter  it  was  shown  that  the  names 
•f  the  parents  had  been  falsified,  and  in  several  cases  a  putative  father 
designated,  in  the  apparent  expectation  that  it  would  escape  his  atten- 
tion. The  Oriminal  Court  had  also  to  do  with  an  attempted  fraud  on 
aa  inanranoe  company  by  fraudulent  returns  and  entries  of  a  reputed 
death.  A  certificate  of  death  of  one  Louisa  Germs  in  due  form,  with 
all  details  filled  in,  and  as  of  March  29,  1874,  was  promptly  returned 
to  the  register  of  records,  and  a  personal  explanation  of  the  cause  of 
death  made  by  a  Doctor  Ernest  Tiling.  Foul  play  was  afterward  sus- 
pected, and  the  supposed  remains  were  exhumed  for  a  post-mortem 
examination,  when  it  was  discovered  that  the  coffin's  '^  contents  were 
bricks,  carefully  packed,  wrapped  in  newspapers,  and  held  down  in 
their  position  by  laths." 

Complaint  was  also  made  that  in  the  returns  various  errors  appeared. 
Under  the  law  of  1S85  a  curious  litigation  arose,  and  an  injunction 
was  songht  by  nndertakers,  to  prevent  the  exaction  of  a  second  permit 
of  burial  and  the  payment  of  fees  therefor,  when  from  the  neighboring 
of  Brooklyn  and  New  York  permits  had  been  duly  issued  for 
in  a  cemetery  within  the  limits  of  the  Newtown  Board  of 
Health.  The  N.  Y.  Supreme  Court,  General  Term,  in  the  Second  De- 
partment sanctioned  this  application.* 

The  necessity  of  these  laws  was  their  justification.  It  was  held  in 
the  Coates*  case,  in  the  N.  Y.  Supreme  Court  in  1827,  that  neither 
diarter  rights  nor  previous  public  acts  are  in  the  way  of  regulating,  or 
of  preventing  the  interment  of  the  dead  within  a  city,  and  in  that  case 
it  was  held  that  ^^  necessity,  as  used  in  the  statute,  is  nearly  synony- 
BKms  with  expediency,  or  what  is  necessary  for  tlie  public  good ;  and 
m  Vanderbilt  v.  Adams  the  same  court  held  that  the  sovereign  power 
nay  and  onght  to  prescribe  the  manner  of  using  individual  rights. 
Every  public  regulation  in  a  city  may,  and  does  in  some  sense  limit 
and  restrict  the  absolute  right  that  existed  previously.  But  this  is  not 
eoDsidered  an  injury.  So  far  from  it,  the  individual,  as  well  as  others, 
Is  sopposed  to  be  benefited.^'  It  is  consistent  with  such  purposes  in 
pyremment  that  not  only  reports  of  sickness  and  death,  and  burial  and 

I  B0poTt  of  N.  T.  dij  Board  of  Health,  1878,  pp.  849-350;  L.  1885,  chap.  270; 
Dekolberg  v.  Board  of  Health  of  the  Tcmn  of  Newton,  47  Hun,  871. 
•  7  Cow.  585;  7  Cow.  859. 
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transit  permits  are  required,  bnt  also  the  same  vigor  shonld  exist  for 
the  exactions  of  birth  and  marriage  certificates.  Even  funerals  are 
necessarily  scmtinized,  that  there  may  not  be  from  sach  occasions  a 
spread  of  dangers,  contagion  and  disease.' 

Difficnltj  has  occurred  in  practice  when  more  than  one  application 
for  a  permit  for  burial  has  been  made  to  the  authorities,  and  a  different 
disposition  or  place  of  interment  is  sought  by  diverse  interests  among 
the  representatives  of  the  deceased.  The  whole  subject  naturally  be- 
longs to  the  unwritten  law,  which  the  courts  have  always  recognized  as 
of  and  for  the  public  good  and  public  necessity,  respecting  not  only  the 
rights  and  duty  of  interment,  but  also  with  regard  to  places  of  sepul- 
ture. It  is  only  incidental  to  the  title  of  this  chapter,  but  must  some- 
times be  considered  in  the  issue  or  refusal  of  permits  for  burial,  or  for 
transportation  of  bodies.  There  is  a  qtuui  property  in  a  dead  body, 
over  which  the  relatives  have  rights  which  courts  will  respect.  It  is  a 
qualified  right  to  direct  the  manner  of  the  disposition  of  the  remains, 
their  interment,  and  to  guard  or  protect  the  place  where  the  dead  are 
buried.'  The  right  to  protect  and  bury  is  first  in  tlie  executors.  If 
there  is  no  testamentary  disposition  or  direction,  such  right  devolves 
upon  the  surviving  husband  or  wife.  This,  however,  is  not  an  abso- 
lute right,  and  in  granting  and  controlling  the  privilege  of  subsequent 
removal,  the  courts  will  exercise  a  wise  and  practical  discretion.* 

1  In  the  State  of  New  York  special  reference  most  be  had  to  the  requiremanta  of 
the  State  Board  of  Health  for  a  burial  and  transit  permit.  And  in  manj  of  the  cities 
the  regulations  of  the  local  boards  of  health  are  necessary,  as  sanitary  precantionB 
have  for  a  long  time  been  insisted  upon  in  Europe.  In  the  city  of  New  York  section 
155  of  the  Sanitary  Code  must  be  respected  and  obeyed  as  the  preliminary  condition 
to  bringing  any  dead  body  into  the  city,  or  its  transportation  or  burial.  Every  one 
having  any  thing  to  do  with  it,  and  every  captain,  agent  or  person  having  charge  of  or 
attached  to  any  ferry-boat,  sailing  or  other  vessel,  or  in  charge  of  any  car,  stage  or 
other  vehicle,  or  public  or  private  conveyance,  is  controlled  by  this  section  of  the 
Sanitary  Code.  Funerals  are  also  regulated,  and  under  section  204  of  the  Sanitarj 
Code  there  shall  not  be  a  public  or  church  funeral  of  any  one  who  has  died  of  a 
contagious  or  pestilential  disease. 

'  Pierce  v.  Proprietors  of  Swan  Cemetery,  10  R.  I.  227;  in  the  Matter  of  Widening 
Beekman  Street,  4  Bradf.  503;  App.  Wynkoop  v.  Wynkoop,  42  Pa.  St.  293;  Black- 
man  V.  Strieker,  N.  Y.  Superior  Ct.,  Gen.  Term,  1st  Dep%'Dec.,  1892;  editorials  of 
N.  Y.  L.  J.,  Jan.  13, 1893,  Jan.  11, 1892;  Moore's  Executors  v.  Moore,  N.  J.  Chaneeiy. 
25  Atl.  R.  403;  but  see  Larson  v.  Chase,  50  N.  W.  R.  288;  Meagher  y.  Diiaooll,  99 
Mass.  281;  Bogert  v.  City  of  Indianapolis,  13  Ind.  184;  Cook  v.  Waley  (C0I0.X  S7 
Pac.  R.  950. 

8  See  cases  cited  above,  and  also  Matter  o*  Secor,  10  Alb.  L.  J.  70;    N.  Y.  L.  J.,  Bd. 
Jan.  13,  1893;  Mitchell  v.  Thorn,  N.  Y.  Ct.  of  Appeals,  82  N.  £.  R.  10. 
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On  the  other  hand,  a  duty  of  bnrial  may  rest  npon  strangers.  For 
ioftuioe,  saya  the  N.  Y.  Court  of  Common  Pleas  in  Kipp  v.  The  East 
Biver  Electric  Light  Company,  if  the  person  '^  died  upon  the  defend- 
ant's premises,  then  at  common  law  it  would  be  bound  to  bury  him." 
Citing  the  opinion  of  Lord  Denman  in  Regina  v.  Stewart  that :  ^^  It 
sbonld  seem  that  the  individual  under  whose  roof  a  poor  person  dies 
k  bound  to  carry  the  body  decently  covered  to  the  place  of  burial. 
He  cannot,  therefore,  cast  him  out  so  as  to  expose  the  body  to  violation^ 
or  to  offend  the  feelings  or  injure  the  health  of  the  living." 

The  duty  devolving  upon  parents  and  kinsmen  and  householders 
under  these  regulations  to  report  births  and  deaths,  and  in  certain  cases 
the  obligation  of  persons  present  or  having  peculiar  knowledge  or  ex- 
duATe  knowledge  of  the  facts, in  the  absence  of  other  reports,  to  inform 
public  anthorities ;  and  the  duty  of  persons  privileged  under  the  law 
of  the  State  to  solemnize  marriages,  to  report  them,  have  at  times 
been  more  readily  conceded,  than  the  prompt  obedience  of  physicians, 
ministers  and  priests  to  ordinances  and  laws,  requiring  them  to  divulge 
what,  at  first  sight,  may  seem  professional  and  privileged  information. 
Fortaoately  for  the  need  of  the  State  in  its  care  for  the  public  welfare, 
there  is  nothing  privil^ed  in  these  quasi  official  reports  required  from 
professional  men.  They  are  as  much  a  part  of  their  duty  as  the  state- 
ment of  coroners  or  judges,  and  inseparably  connected  with  the  offices 
they  perform  under  the  sanction  and  authority  of  the  State.  There  is 
nothing  personal  in  them,  and  distinctions  have  been  traced  not  only 
in  criminal  cases,  bnt  also  in  the  civil,  which  guard,  and  prevent  the 
SToidance  of,  this  just  and  moderate  demand,  for  registers'  reports 
and  returns  of  vital  statistics.  Contentions  on  this  poiut,  however, 
are  rarely  to  be  found  in  the  regular  reports,  and  in  the  city  of  New 
Tork  they  have  practically  ceased.' 

Every  person  exercising  and  enjoying  the  rights  of  one  of  the  learned 
profemons,  is  subject  to  the  conditions  ordained  for  him  by  the  same 
snthority,  which  confirmed  and  secured  his  peculiar  privileges  and  duties. 
It  was  only  when,  under  the  form  of  attaching  a  condition,  a  State 

■  K.  T.  L.  J.»  Jane  29, 1892,  opinion  by  Mr.  Justice  Bookstaver,  and  cases  cited, 
BegiaA  v.  Steward,  12  A.  &  K  773;  Rappelyea  v.  Russell,  1  Daly,  214.  In  this  case 
tkedofendftnt  as  pnbUc  adminiatrator  was  held  liable  for  the  undertaker's  bill.  Chap- 
fil  T.  Cooper,  18  M.  ft  W.  252. 

'  On  the  question  of  prlTllege  under  N.  Y.  Code,  see  People  v.  Schuyler,  106  N.  Y. 
M;  Pienon  t.  People,  79  N.  Y.  424;  Roeseau  y.  Bleau,  131  N.  Y.  at  p.  183;  Hojt 
▼.  Hojt.  112  N.  T.  498;  Weston  y.  ^tna  L.  I.  Co..  99  N.  Y.  56;  108  N.  Y.  at 
p.  580. 
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attempted  to  ioflict  a  poDishment  for  a  past  act  not  puniehable  at  the 
time  it  was  committed,  that  it  was  restrained.  The  practice  of  medi- 
cine and  surgery  was  regulated  in  New  York  State  by  the  Laws  of  1874, 
and  in  various  functions  ministers  of  the  gospel  of  legally  incorporated 
religious  corporations  and  priests  of  every  denomination  were  recog- 
nized by  the  law  of  that  State. 

In  West  Virginia  it  was  made  a  misdemeanor  punishable  by  fine  or 
imprisonment  for  any  one  to  practice  medicine  without  a  certificate 
from  the  State  Board  of  Health,  and  in  Dent  v.  State  of  West  Yir« 
ginia  the  U.  S.  Supreme  Court  held  that  the  law  was  neither  in  viola- 
tion of  the  Fourteenth  Amendment  to  the  Constitution,  nor  could  be 
justly  said  to  deprive  any  person  of  his  rights  without  due  process'  of 
law.  Nothing  but  indifference  or  neglect,  therefore,  was  in  the  way  of 
the  enforcement  of  the  rules  for  the  report  and  record  of  births,  mar- 
riages and  deaths,  and  to  secure  for  the  public  welfare  all  the  advan- 
tages, toward  which  properly  framed  laws  in- the  light  of  the  experi- 
ence of  the  civilized  world  in  this  regard  since  1874  can  be  directed.' 
In  the  matter  of  marriages  however,  other  legal  questions  were  pre- 
sented, relative  to  claims  of  a  right  to  record  an  alleged  marriage.  By 
the  Kevised  Statutes  of  New  York,  as  far  as  validity  in  law  is  concerned, 
marriage  continues  a  civil  contract,  to  which  the  consent  of  parties  capa- 
ble in  law  of  contracting  shall  be  essential.  It  is  entirely  competent, 
say  the  courts,  to  prove  marriages  by  cohabitation,  acknowledgment  of 
the  marriage  by  the  parties  themselves,  common  reputation,  etc,  while 
it  is  added,  that  '^  presumptions  of  this  kind  require  to  be  made  with 
caution  and  one  cannot  look  through  the  adjudged  cases  on  this  subject 
without  being  convinced  that  the  legitimate  limits  of  presumption 
have  too  frequently  been  overlooked.  There  are  many  cases  in  the 
books  which  cannot  be  considered  as  law  and  which  are  condemned  by 
the  best  commentators." 

In  1889,  because  of  certain  doubts  which  had  arisen  in  some  cases 
mentioned  below,  an  amendment  was  passed  as  follows :  ^'  For  the  pnr- 

1  See  Ex  parte  Secombe,  19  How.  9;  In  the  Matter  of  Cooper,  33  N.  Y.  67;  4  WaU. 
277,  Ex  parte  Garland;  see  N.  Y.  Laws  1874,  chap.  486;  chap.  507,  1890;  3  R.  S. 
chap.  8,  tit.  1,  art.  1,  §§  8.  9.  10;  Dent  v.  State  of  W.  Va.,  129  U.  S.  114. 

^  Evidence  of  increasing  acquiescence  in,  or  possibly  rigor  in  the  enforoement  of 
these  laws,  and  of  extending  influence  and  use  of  these  retama  and  statiaticB,  li 
found  in  the  annual  reports  of  New  York,  Massachusetts  and  Michigan  State  Boards 
of  Health;  see  Ninth  Report  N.  Y.  State  Board  of  Health,  pp.  88-58;  Tenth  Bepoil 
N.  Y.  State  Board  of  Health,  pp.  367-447;  Eleventh  Report  N.  Y.  State  Board  oC 
Health,  p.  9  seq. 
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pose  of  being  registered  and  authenticated,  according  to  the  provisions 
of  this  title,  marriages  shall  be  solemnized  only  by  the  following 
persons  :^ 

**  Ministers  of  the  gospel,  or  of  legally  incorporated  religions  congre- 
gations, the  leader  of  tlie  Society  for  Ethical  Cultore  in  the  city  of 
New  York,  and  priests  of  every  denomination,  mayors,  recorders  and 
aldermen  of  cities,  judges  of  the  County  Courts,  justices  of  the  peace, 
and  justices  of  the  District  Courts  and  police  justices  in  the  city  of  New 
York,  justices  and  judges  of  courts  of  record." 

It  was  not  seen  how  marriages  '^  solemnized  agreeably  to  the  regu- 
latioDS  of  societies,"  but  not  ^'for  the  purpose  of  being  registered  and 
authenticated,  according  to  the  provisions  of  the  title,"  by  the  persons 
therfin  named,  could  be  received,  entered  and  made  a  matter  of  record, 
•o  as  to  furnish  the  presumptive  proof  specified.'  Returns  of  such 
marriages  were  undoubtedly  a  part  of  the  vital  statistics  required,  but 
were  not  for  registry  under  this  law.  It  followed  that  some  certifi- 
cates could  not  be  received  for  record,  while  the  marriages  were  still 
iosoeptible  of  proof,  and  might  be  held  valid  on  the  s^me  kind  of  evi- 
dence as  the  respective  certificates  purported  to  give.* 

In  1S79,  in  the  N.  Y.  Supreme  Court,  in  the  case  of  The  People  on 
the  relation  of  Wolfgang  Kufner,*  against  the  Health  Department, 
ete^  an  application  for  mandamus  to  record  a  certificate,  made  by  a 
notary  public,  of  the  acknowledgment  and  declarations  before  him  of 
persons  uniting  in  marriage,  was  denied,  and  on  appeal  the  decision 
was  affirmed.  A  recent  decision  of  the  Rhode  Island  Supreme  Court 
has  given  ub  the  following  statement  :*  ^^  In  proof  of  a  ceremonial  mar- 

• 

13  it  S.,  chap.  8,  tit  1.  pp.  189-141;    O'Gara  v.  Eisenlohr,  88  N.  Y.  291,  296-299. 
*BMt  Presnmpt.,  L.  &  F.  46;  Ransom  v.  Rftnm>m,  156  Mass.  78. 

*  The  ^stinctiya  qaalification  of  "  ministers  of  the  gospel  '*  and  '*  priests  of  every 
daoomination,**  excladed  some  officers  claiming  to  be  rabbi  in  incorporated  religious 
•Odettes,  who  ooald  not  be  classified  as  priests,  acknowledged  of  any  denomination, 
tod  xhmiT  certificates  did  not  come  within  the  law,  with  the  one  exception  of  the 
malu%B,  for  the  leader  of  the  "  Society  of  Bthical  Caltare.*' 

*  The  eaae  was  reported  in  the  newspapers  of  the  day,  but  is  not  to  be  found  in 
Hun's  Reports. 

» Odd  Fellows  Ben.  A.  of  R  I.  v.  Carpenter,  17  R.  I.  720,  and  see  cases  cited  in  the 
•pialMi.  This  case  holds  that  cohabitation  for  about  five  months,  without  proof  when 
it  eoauneneed,  and  that  the  fact  that  the  man  recognized  the  woman  in  his  will  as  his 
wife,  mn  not  safficient  proof  of  their  being  husband  and  wife  to  support  a  conmion-law 
Jn  Tiew  of  the  man's  contradictory  statements,  and  of  a  serious  misunder- 
between  him  and  his  chUdren  from  his  relations  with  thiis  woman.  In  Fagan 
I,  N.  Y.  Saprmne  Court.  General  Term,  July,  1890,  Mr.  Justice  Bartlett  re- 
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liage,  the  marriage  certificate,  or  record  of  evidence,  or  a  witness 
thereof,  must  be  produced." 

The  general  power  of  a  State  to  control  and  make  exactions  of  all 
trades,  professions  and  occupations  has  recently  been  passed  upon  by 
the  Supreme  Court  of  the  United  States  in  Ficklen  v.  The  Taxing 
District  of  Shelby  Oounty,  and  would  seem  also  to  cover  this  subject.* 
The  regulation  licenses  and  taxes  of  occupations  are  considered  in  a 
subsequent  chapter. 

views  New  York  cases,  and  decides  that  cohabitation  for  twenty  years  is  not  safficient 
proof  of  marriage,  and  adds,  "  As  to  the  morality  of  defendant's  conduct  I  have  no 
comments  to  make,  whatever  we  may  think  of  it,  the  court  cannot  properly  punish 
him  by  adjudging  a  marriage  to  exist  where  there  was  no  marriage  in  fact." 

>  Ficklen  v.  Shelby  Tax  Dist.,  146  U.  S.  1;  Ex  parU  WUIiams,  20  S.  W.  B^, 
and  cases  cited;  see  chap.  XVL 


i 
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CHAPTER    IX. 

OFFENSIVE  TRADES  AND  NUISANCES. 

The  law  of  offeosive  trades  and  nuisances  has  been  extended  and 
diTereifiedy  rather  than  changed,  and  remedies,  both  legal  and  equitable, 
have  multiplied  since  the  days  when  all  nuisances  were  comprehended 
in  two  classes,  public  and  private/    Blackstone  reminds  the  student 
that  common  nuisances  annoy  the  whole  community  in  general,  and, 
therefore,  are  indictable  only  and  not  actionable,  but  he  mentions  one 
exception,'  ^^  where  a  private  person  suffers  some  extraordinary  damage 
beyond  the  rest  of  the  king's  subjects  by  a  public  nuisance,  in  which 
ease  he  shall  have  a  private  satisfaction  by  action."    Chancellor  Kent 
foreshadows  the  rise  of  statutory  law  on  this  general  subject,  in  his 
description  of  the  power  of  government  to  interdict  such  uses  of  prop- 
erty aa  would  create  nuisances,  and  become  dangerous  to  the  lives  or 
health  or  peace  or  comfort  of  the  citizens.*    To  the  list  must  be  added 
or  perhaps  included  under  the  word  '^  peace,"  what  in  the  wisdom  of  the 
legislature  may  be  deemed  dangerous  to  the  morals  of  the  people,* 
lod  even  to  sound  trade.    Equity  could  interfere  by  injunction  where 
the  injury  was  irremediable,  on  the  principle  of  the  inadequacy  of  the 
remedy  at  common  law/ 

The  New  York  Court  of  Appeals,  in  Health  Department  v.  Purdon, 
while  sustaining  the  power  of  the  court  to  issue  an  injunction  ^'  in  case 
of  the  exercise  of  any  trade  or  business  which  is  either  illegal  or  dan- 
gerous to  human  life,  detrimental  to  health  or  the  ocdasion  of  great 
poblic  inconvenience,"  saying,  "  it  is  not  only  conferred  by  the  provis- 
ioQg  of  the  statute,  but  belongs  to  the  general  powers  possessed  by 

'  4  BlaekBt.  Com.  187. 

*  3  Blickst.  Com.  820;  see  Sharswood  &  0.  notes. 

*  2  Kent,  840. 

*Magler  r.  Kuiaas.  128  17.  S.  828 ;  People  v.  Arensborg,  105  N.  Y.  120;  Comm.  v. 
Hvntlej,  158  Mass.  288. 

*3  Kent  Com.  840,  notes;  8  Ired.  Eq.  (N.  C.)  801;  Attorney-General  y.  Sheffield  Gas 
Cbi.  E.  L.  It  Eq.  889. 
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courts  of  eqnity  to  prevent  irreparable  mischief^  and  obviate  dangers, 
for  which  no  adequate  remedy  exists  at  law ;''  proceeds  to  quote  with 
approval  the  language  of  Chancellor  Brougham,  in  Earl  of  Bipon 
V,  Hobart,  regarding  the  extension  of  equity  powers :  "  It  is  always  to 
be  borne  in  mind  that  the  jurisdiction  of  this  court  over  nuisances  by 
injunction  at  all  is  of  recent  growth,  has  not  till  lately  been  much 
exercised,  and  has  at  various  times  found  great  reluctance  on  the  part 
of  the  learned  judges  to  use  it  even  in  cases  where  the  act  or  thing 
complained  of  was  admitted  to  be  directly  and  immediately  hurtful  to 
the  complainant.'" 

The  development  by  statute  law  has  been  very  great.'  In  Indiana, 
courts  have  held  the  common-law  nuisance  passed  by  and  not  existing, 
and  the  codes  and  revisions  of  laws  have  elsewhere  provided  substitutes 
classifying  all  offenses,  and  attempting  to  regulate  every  right  of  action, 
but  in  California  and  in  other  States,  among  them  New  York,  statutes 
giving  remedies  by  action  do  not  take  away  any  common-law  remedy 
in  the  abatement  of  nuisances.  In  general  it  may  be  said,  the  courts^ 
civil,  criminal  and  in  equity,  have  been  givea  larger  jurisdiction,  and 
to  every  suitor  wider  doors  are  opened  for  relief.  Some  of  the  old 
distinctions,  doubtless,  must  be  modified.  The  State  legislature  may 
declare  a  place,  business,  property  or  thing,  a  public  nuisance,  which  is 
not  such,  per  96^  or  at  common  law.'  A  private  nuisance  is  not  limited 
to  '^  hurt  or  annoyance  to  the  land,  tenements  and  hereditaments  of 
another,"  and  in  the  light  of  such  cases  as  Bohan  v.  Port  Jervis  Ghis- 
Light  Company,  and  Baltimore  and  Potomac  R.  R.  v.  Fifth  Baptist 
Church,  the  difference  in  result  between  actions  in  respect  to  injuries 
to  property,  and  respecting  acts  producing  personal  discomfort,  is  lost 
Furthermore,  there  may  be  the  legislative  authorization  of  a  nuisance, 
public  or  private,  of  which  there  are  numerous  examples. 

1  99  N.  Y.  241,  242;  8  Mjl.  &  Keen,  179;  2  Kent  Com.  840,  notes. 

s  Hackney  v.  State,  8  Ind.  494;  Stiles  ▼.  Laird.  5  Cal.  120;  Gould  ▼.  City  of  R.,  106 
N.  Y.  49;  People  v.  Sturtevant,  9  N.  Y.  288;  Henderson  v.  N.  Y.  C.  R.  k,  78  N.  Y. 
p.  423,  at  p.  480;  and  see  90  N.  Y.  122;  112  N.  Y.  189-190. 

s  Mugler  v.  Kansas,  128  U.  S.  628;  Stone  ▼.  Mississippi,  101  U.  S.  814;  Bo- 
han V.  P.  J.  G.  L.  Co.,  122  N.  Y.  18;  Bal.  &  P.  R.  R.  v.  Fifth  Bap.  Ch.,  108  U.  S 
81;  People  v.  West,  106  N.  Y.  298.  Of  legalized  nnisances,  are  parprestares,  and 
stractures  in  the  streets,  and  see  the  questions  discussed  in  Atwater  y.  Trustees,  124 
N.  Y.  602,  where  a  coffer-dam  was  erected  in  the  outlet  of  a  lake  and  caused  the  OTer- 
flow  upon  plaintiff's  land.  Fertilizer  Co.  v.  Hyde  Park,  97  U.  8.  670;  see  People  ▼. 
Rosenberg,  188  N.  Y.  410-416,  as  to  prohibition  of  fat-rendering  business  Within  cor- 
porate limits,  and  the  *'qu<Bre,'*    Douglas  v.  Com.,  24  S.  W.  Rep.  288. 
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^  There  is  a  cIabb  of  nuiBances  designated  legalized,"  is  the  remark  of 
the  coart  in  Fertilizer  Company  v.  Hyde  Park,  which  added  to  those 
declared  by  statute  to  be  common  nuisances  per  ae^  and  to  tiie  private 
nuisanoes,  working  not  only  material,  bnt  personal  annoyance  —  per- 
haps not  limited  to  a  single  complainant,  make  with  pablic  naisances  at 
least  f oar  classes,  merging  ofttimes  as  they  are  regarded  from  a  different 
point  of  view,  or  spreading  oat  to  new  relations.  Legalized  naisances 
"  rest  for  their  sanction  apon  the  intent  of  the  law  under  which  they 
are  created,  the  paramount  power  of  the  legislature,  and  the  importance 
of  the  public  benefit  and  convenience  involved  on  their  continuance.'' 
Private  naisances,  though  said  to  differ  in  principle  from  public  nui- 
sanoed  in  that  they  are  not  necessarily  founded  upon  a  wrong,  and,  con- 
sequently, cannot  be  indicted  and  punished  as  an  offense,  may  not 
always  maintain  this  character,  as  we  have  seen  in  the  gunpowder  cases 
dted  in  a  previous  chapter,  or  in  Commonwealth  v.  Kidder,  in  Massa- 
chuaetts^  where  it  was  held  that  a  statute  authorizing  the  storage  and 
refining  of  petroleum  ''did  not  justify  the  manufacture  at  any  place 
where  the  necessary  consequence  was  the  emission  of  vapors  which  con- 
ititate  &  nuisance  at  common  law  by  their  unwholesome  and  offensive 
nature. "  Yet,  in  a  business  of  a  public  nature  and  utility  which  the  State 
can  control  and  provide  for,  immunity  is  not  granted  for  consequential 
damages  sustained  by  private  persons,  as  would  appear  by  Bohan  v. 
Port'  Jervis  G^s-Light  Company,  and  Baltimore  and  Potomac  R.  R. 
Co.  V.  Fifth  Baptist  Chureh,  above  mentioned. 

There  are  qualifications  of  this  power  of  the  legislature.'  It  cannot 
be  oaed  as  a  cover  to  withdraw  property  from  tiie  protection  of  law,  or 
decree  the  destruction  of  property  used  so  as  to  constitute  a  nuisance 
mendy  as  a  punishment  of  the  wrong,  it  not  being  a  nuisance  per  %e  / 
while  the  legislative  authorization  of  A  nuisance  '^  exempts  only  from 
liability  to  suits,  civil  or  criminal,  at  the  instance  of  the  State  ;  it  does 
not  affect  any  claim  of  a  private  citizen  for  damages  for  any  special 
inconvenience  and  discomfort  not  experienced  by  the  pubUc  at  large.' 
Yet,  acts,  as  was  said  in  Lawton  v.  Steele,  such  as  are  ^'  reasonable  inei- 

>  Lawton  ▼.  Steele,  119  X.  Y.  22(^389;  Magler  y.  Eansas,  123  XT.  S.  628;  Stone  v. 
Miflsietippi,  101  U.  S.  814;  Bal.  k  Pot.  R.  a  y.  Bap.  Cli.,  108  U.  S.  832;  Sinnick- 
m  T.  Johneon,  2  Harr.  (N.  J.)  151;  ComuL  v.  Kidder,  107  Mass.  188;  Fish  v.  Dodge, 
4  DiHiio,  811.  A  pablic  hospital  for  small-pox  patients  held  not  to  be  a  "  noxious 
^slnra"  under  tlie  limitations  of  a  statute.  £ng.  Ct.  App.,  88  Law  T.  R.  (X.  S.) 
8V7;  Wittington  Bd.  of  H.  y.  Corporation  of  Manchester.  An  insane  asylum  not  to 
be  prohibited.  Est  parte  Whitwell,  Sup.  a.  of  Cal.,  April  1,  1898,  82  Pac.  R.  87; 
Deoflas  t.  Com.,  24  8.  W.  Rep.  288. 

'  106  U.  8.  888;  122  N.  T.  84;  Hill  y.  Managers  Met.  Asjlum,  L.  R.,  4  Q.  B.  488. 
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dents  "  of  the  power  exercised  under  this  authority  cannot  be  held  to 
create  a  nuisance  for  which  the  law  will  afford  a  redress.*  *^  The  wants 
of  mankind  demand  that  property  be  pat  to  many  and  varioas  uses  and 
employments,  and  one  may  have  upon  his  property  any  kind  of  lawful 
basiness,  and  so  long  as  it  is  not  a  nuisance"  (in  legal  view),  he  is  not 
responsible  to  his  neighbor  for  damages  unavoidably  sustained. 

'^  80  long  as  the  use  to  which  he  devotes  it  violates  no  rights  of 
another,  however  much  damage  others  may  sustain  therefrom,  his  use 
is  lawful  and  it  is  damnum  absque  injuria.  No  immutable'  and  fixed 
conditions  of  either  rights,  or  wrongs,  or  of  responsibility  are  fixed  by 
the  statutes.  To  erect  a  cofferdam  in  the  outlet  of  a  lake,  obstruct  the 
fiow  of  water  and  cause  it  to  back  upon  pasture  lands,  constitutes  both 
a  public  nuisance,  and  so  far  as  the  plaintiff  is  concerned,  a  private 
injury ;  but  it  was  held  in  Atwater  v.  Trustees  of  the  Village  of  Can- 
andaigua,  that  since  by  statutory  authority  the  time  and  necessity  for 
the  construction  of  a  bridge  were  matters  to  be  determined  by  the 
defendant,  and  bad  faith  was  not  shown,  these  facts  gave  no  jurisdic- 
tion for  a  review  of  the  discretion  exercised.  In  the  Baptist  Church 
case  it  was  held  that  legislative  authority  to  a  railroad  to  bring  its 
tracks,  shops  and  engine-houses  into  a  city  did  not  exempt  it  from  lia- 
bility for  special  inconvenience  and  discomfort  not  experienced  by  the 
public  at  large,  such  as  the  disturbance  and  annoyance  of  a  congrega- 
tion worshipping  in  a  church,  near  to  whose  doors  and  approaches  the 
railroad  had  constructed  shops  and  tracks,  where  it  allowed  its  engines 
to  stand.' 

The  manufacture  of  gas  with  its  attendant  odors,  offensive  to  those 
living  near  the  works,  and  at  all  sensitive,  if  for  a  private  purpose, 
might  be  a  public  nuisance.  To  afford  light,  however,  for  a  city,  in 
or  near  which  its  gas  works  must  be  situated,  under  r^ulations  by  a 

>  119  N.  Y.  240;  Beseman  v.  P.  R.  R.  Co.,  60  N.  J.  L.  886;  WeUer  v.  Snover,  42 
N.  J.  L.  341;  Williams  V.  BlackwaU,  2  Harlst.  &  Colt.  88;  St.  Helens  Smelting  Co. 
V.  Tipping,  116  Eng.  C.  L.  R.  608;  again,  11 H.  L.  Cas.  642;  Coolejon  Torts, 696;  Atwater 
V.  Trustees,  124  N.  Y.  602;  Conklin  v.  N.  Y.,  O.  &  W.  R.  R  Co.,  102  N.  Y.  107. 

M22  N.  Y.  23-38;  Thurston  v.  Hancock,  12  Mass.  222;  124  N.  Y.  602;  11»  N. 
Y.  239:  Pennsylvania  Coal  Co.  v.  Sanderson,  118  Pa.  St  126;  Losee  v.  Bacbanan,  61 
N.  Y.  477;  Marshall  v.  Wellwood.  88  N.  J.  L.  839.  See,  however.  Sanderson  case 
on  former  appeal,  102  Pa.  St.  870;  Pennlnprton  v.  Brinsop  Hall  Coal  Co.,  L.  R.,  6  Oh. 
Div.  769;  Rylands  v.  Fletcher.  L.  R  .  8  H.  L.  880. 

»  Atwater  v.  Trustees,  etc.,  124  N.  Y.  602;  108  U.  S.  817. 
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public  law,  18  a  bnaineesof  a  public  nature  and  ntility/  and  as  such,  in 
the  opinion  of  the  U.  8.  Supreme  Court,  in  New  Orleans  Gas-Light 
Co.  y.  Louisiana  Light  Co.,  cited  in  Bohan  v.  Port  Jervis  Gas-Ligiit 
Co.,  the  distribution  of  gas  by  means  of  pipes  laid,  under  legislative 
authority,  in  the  streets  and  ways  of  a  city,  is  not  an  ordinary  business 
in  which  anybody  may  ^gage,  but  is  a  franchise  belonging  to  the 
government,  to  be  granted  for  the  accomplishment  of  public  objects  to 
whomsoever  and  upon  what  terms  it  pleases. 

Pure  air  and  comfortable  enjoyment  of  property  are  as  much  rights 
belonging  to  it,  as  the  right  of  possession  and  occupancy.  These  arci 
however,  necessary  conditions  and  they  may  accompany  its  use.  In 
the  manufacture  of  gas,  the  escape  of  some  of  it  is  unavoidable,  and  it 
may  disturb  tliose  who  live  in  the  immediate  vicinity  of  the  works- 
This  is  an  inconvenience  imposed  by  the  necessities  of  the  people  living 
in  lATge  cities  and  villages,  and  it  has  compelled  recognition  of  the  rule 
in  St.  Helens  Company  v.  Tipping,  '^  that  each  member  of  the  society 
must  submit  to  annoyances  consequent  upon  the  use  of  property,  pro- 
vided such  use  is  reasonable  as  respects  the  owner  and  those  immediately 
affected  in  view  of  time,  place  and  other  circumstances." 

There  can  be  no  longer  question  that,  both  in  England  and  this 
eountry,  statutory  authority  for  public  objects  and  public  necessity  may 
divert  the  character  of  nuisance  from  a  business  or  the  use  of  property, 
and  if  express  and  in  contemplation  of  the  acts  which  occasion  injury, 
may  afford  a  complete  defense,  and  again  it  may  stamp  the  character 
of  nuisance  upon  otherwise  lawful  uses,  or  acts,  and  erecting  a  prohi- 
bition, enroll  violations  of  its  mandate  among  crimes  and  misde- 
meanors. Examples  are  very  numerous  in  the  decisions  of  courts  upon 
local  nnisanoes,  such  as  dump-boards  in  the  city,  a  dam,  a  gas  factory, 
or  rendering  works,  or  respecting  the  slaughtering  of  animals,  hide 
tanning,  or  skinning,  leather-dressing  and  lard-boiling  establishments, 
the  handling  of  manure  and  refuse,  the  contamination  of  air  or  water 
by  &ctories,  and  even  the  pollution  of  sewers'  by  emptying  or  deposit- 
ing forbidden  matter  and  materials  therein. 

>8t.  Helens  8.  Go.  t.  'Hpping,  11  H.  L.  Cas.  642;  this  same  case  below,  116  Eng. 
C.  L.  B.  606;  Coolej  on  Torts,  508;  Atwater  v.  Trustees,  124  N.  T.  602;  Harlem 
Gu  Go.  ▼.  Major,  88  N.  Y.  827,  828. 

•  In  the  citj  of  New  York  bj  section  89  of  the  Sanitary  Code:  "  No  blood,  batchers' 
offal  or  garbage,  noranj  dead  animals  or  stinking  animal  or  vegetable  matter,  shall 
be  thjowB  bj  anj  person,  or  allowed  to  go  into  any  street  place,  sewer  or  receiving 
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DiTergeot  as  sre  die  mlei  applied,  tfaer  are  hoc  confined  to  oom- 
pUinta  and  offenaea  nnder  thia  head.  Of  thia^  a  fair  iIIiistnQon  is  in 
tbe  Water'  Snppij  caaes  in  the  United  States  Sopreme  Court,  more 
opposite  in  resolts  than  die  Slaogfater-Hooae  caaes.*  and  Bntehers' 
Union  Slaognter-Honae  and  lire  Stock  landing  CotnpanT  t.  Crescent 
City  Lire  Stodk  and  Slangfater-Hooae  Coaqpany,  or  the  Fertilizer  and 
Oas  Companies  decisioos,  preriooslj  lefened  tu.  In  Tammany  Water- 
Works  V.  New  Orleans  Water- Worka  we  have  The  Birers  case  sus- 
tained, and  this  doctrine  ^^  that  a  kgisIatiTe  gnmt  of  an  extensive  right 
to  snpplj  water  to  a  mnnicipalitj  and  its  inhabitanta,  throngh  pipes 
and  maina  laid  in  the  pnUic  streets,  and  upon  condition  of  the  per- 
formance of  the  service  bj  the  grantee,  ia  a  franchise  vested  in  the 
State  in  consideration  of  tbe  performance  of  a  pnbHc  service,  and  after 
performance  by  the  grantee,  is  a  contract  protected  by  the  Constitution 
of  the  United  States  against  State  legislation,  and  against  provisions  in 
State  Constitutions  to  impair  it" 

In  Stein  v.  Bi^iville  Water  Supply  Company  was  the  following 
rule :  '*  A  grant,  under  l^islative  authority,  of  an  exclusive  privilege, 
for  a  term  of  years,  of  supplying  a  municipal  corporation  and  its 
people  with  water  drawn  by  means  of  a  system  of  water-works  from  a 
particular  stream  or  river,  does  not  prevent  the  State  from  granting  to 
other  penons  the  privilege  of  supplying,  during  the  same  period,  the 
same  corporation  and  people  with  water  drawn  in  like  manner  from  a 
different  stream  or  river."  The  opinions  reconcile  the  decisions,  by 
the  maintenance  of  the  State  authority  in  the  first  instance,  against  a 
manici]>al  grant  which  would  authorize  a  new  nuisance,  however  tem- 
porary, in  tearing  up  the  streets  against  the  faith  of  a  contract  com- 
pleted nnder  a  supreme  authority.  In  the  second  case,  although  the 
court  finds  that  a  different  source  of  water  supply  is  involved,  yet  tbe 
paramount  obligation  controlling  every  engagement  is,  that  the  super- 
vision of  public  health,  public  morals  and  public  welfare  in  the  legisla- 
ture is  continuing  in  its  nature,  can  never  be  bargained  away,  and  these 

basin,  or  into  any  riyer  or  standing  or  mnning  water  or  excayation  or  opon  any 
groand  or  premises  in  tbe  bailt-up  portions  of  said  city." 

Tbe  merging  of  offenses  against  police  laws  into  tbose  of  an  ordinary  class  of 
crimes,  may  be  seen  in  tbe  Penal  Code  for  instance  of  New  York,  wbicb  makes  tbe 
pollution  of  streams  by  gas,  tar.  etc.,  a  misdemeanor.  Of.  Rex  v.  Medley  Co.,  6  C. 
&  P.  2W;  1  Buss.  Cr.  110;  ffiU  v.  Mayor,  etc.,  189  N.  Y.  495;  Bd.  of  H.  v.  Copcutt. 
140  N.  Y.  12. 

>  115  U.  S.  674;  120  U.  8.  64;  141  U.  S.  67;  142  U.  8.  79. 

•  16  Wall.  86;  111  U.  8.  746. 
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proper  subjects  of  governmental  power  are  to  be  dealt  with  as  the 
special  exigencies  of  the  moment  may  require. 

The  Dartmouth  College  case  is  thus  separated  and  distinguished, 
and  in  Stone  v.  Mississippi  the  court  says :  '^  The  power  of  governing 
is  a  trust  committed  bj  the  people  to  the  government,  no  part  of  which 
can  be  granted  away/  The  contracts  which  the  Oonstitution  protects 
are  those  that  relate  to  property  rights,  not  governmental.  It  is  not 
always  easy  to  tell  on  which  side  of  the  line  which  separates  govern- 
mental from  property  rights  a  particular  case  is  to  be  put."  The  court 
adds :  ^'  In  respect  to  lotteries  there  can  be  no  difficulty.  They  are 
not,  in  the  legal  acceptance  of  the  term,  mala  in  se^  bnt,  as  we  have 
jost  seen,  may  properly  be  made  mala  prohibita.  They  are  a  species 
of  gambling,  and  wrong  in  their  influences.  Certainly,  the  right  to 
suppress  them  is  governmental,  to  be  exercised  at  all  times  by  those  in 
power,  at  their  discretion.  Any  one  who  accepts  a  lottery  charter,  does 
so  with  the  implied  understanding,  that  the  people  in  their  sovereign  ' 
capacity,  and  their  properly  constituted  agencies,  may  resume  it  at  any 
time  when  the  public  good  shall  require,  whether  it  be  paid  for  or  not. 
All  that  one  can  get  by  such  a  charter,  is  a  suspension  of  certain  gov- 
ernmental rights  in  his  favor,  subject  to  withdrawal  at  will."  The 
illustration  is  useful  to  us  not  alone,  for  this  indisputable  affirmance  of 
the  doctrine  that  '^the  legislature  cannot  bargain  away  the  police 
power  of  a  State,"  but  incidentally  in  respect  to  a  class  of  nuisances, 
frequently  referred  to,  but  now  generally  regulated  by  positive  and 
established  laws,  and,  therefore,  largely  freed  from  discretion  and  out- 
side of  the  present  discussion.  Such  are  the  bowling  alleys,  gaming 
and  disorderly  house  nuisances,  many  of  them  nuisances  at  common 
kw.* 

In  1867  the  legislature  of  Mississippi  granted  a  charter  to  a  lottery 
company  for  twenty-five  years  in  consideration  of  a  stipulated  sum  in 
cash,  an  annual  payment  of  a  further  sum,  and  a  percentage  of  receipts 
from  the  sale  of  tickets.  The  Constitution  adopted  in  1868  declared 
that  ^*  the  legislature  shall  never  authorize  any  lottery,  nor  shall  the  sale 
of  lottery  tickets  be  allowed,  nor  shall  any  lottery  heretofore  authorized 
be  permitted  to  be  drawn  or  tickets  therein  to  be  sold.'    The  Attorney- 

>  4  Wheat.  518,  cited  and  distingaished;  101  U.  S.  819-21. 

•  See  2  Kent  Com.  840,  notes;  Tanner  v.  Trustees  of  Albion,  5  Hill  (N.  Y.),  121; 
1  Hawk.  P.  C.  chap.  82,  H.  6;  Phalen  y.  Virginia,  8  How.  168;  Moore  y.  State,  48  Miss. 
147:  Met.  Bd.  Excise  ▼.  Barrie,  84  N.  T.  857. 

s  Stone  T.  Mississippi,  101  U.  S.  814. 
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General  of  MissisBippi,  in  1874,  filed  an  information  in  the  nature  of  a 
qtto  warranto  against  John  B.  Stone  and  others,  alleging  that,  without 
authority  or  warrant  of  law,  they  were  then,  and  for  the  preceding 
three  months  had  been  carrying  on  a  lottery  or  gift  enterprise  within 
the  county  named,  and  the  State,  under  the  name  of  the  Mississippi 
Agricultural,  Educational  and  Manufacturing  Aid  Society.  It  was 
admitted  in  the  pleadings  that  the  respondents  had  conformed  to  the 
provisions  of  their  charter.  They  were  adjudged  subject  to  the  consti- 
tntional  provision  and  subsequent  legislative  enactment,  and  ousted 
from  all  liberties,  privileges,  franchises  and  emoluments  exercised  by 
them,  and  by  nature  of  their  incorporation  and  charter.  The  court 
cites  Mr.  Justice  Grier's  opinion  in  Phalen  v.  Virginia  that  "  experi- 
ence has  shown  that  the  common  forms  of  gambling  are  comparatively 
innocuous  when  placed  in  comparison  with  the  widespread  pestilence  of 
lotteries.  Tlie  former  are  confined  to  a  few  persons  and  places,  but  the 
latter  infests  the  whole  community  ;  it  enters  every  dwelling ;  it  reaches 
every  class;  it  preys  upon  the  hard  earnings  of  the  poor  and  plunders 
the  ignorant  and  the  simple."  The  court  adds :  "  There  is  now  scarcely 
a  State  in  the  Union  where  lotteries  are  tolerated,  and  Congress  has 
enacted  a  special  statute,  the  object  of  which  is  to  close  the  mails 
against  them."^ 

Gambling  and  all  wagering  contracts  are  generally  held  in  this  coun- 
try to  be  illegal  and  void  as  against  pubHc  policy,*  but  in  England,  as 
the  court  remarks  in  Irwin  v.  Williar,  they  are  considered  only  non- 
enforceable  under  the  statute  and  not  void  at  common  law,  and  the 
prohibitory  statutes  enacted  have  been  constantly  upheld.'  A  line  of 
caution,  however,  has  been  drawn  not  only  in  the  English  cases,  which 
do  not  go  as  far  as  our  own  in  passing  the  limits  of  the  common  law, 
but  in  decisions  under  the  constitutional  laws  of  States  where  gambling 
and  wagering  contracts  are  expressly  prohibited,  and  such  contracts 
declared  void  as  in  Embrey  v.  Jeinison,  which  was  an  action  upon  notes 

1  U.  8.  R.  S.  8894;  19  Stat.  90-2,  constitationalitj  sustained;  Ex  parU  Rapier, 
148  U.  S.  110;  see  Horaer  v.  U.  8.,  148  U.  8.  207,  670;  147  U.  8.  449. 

« Irwin  V.  WiUiar,  110  U.  8.  499-610;  Reed  v.  Anderson.  48  L.  T.  (N.  8.)  74;  Grize- 
wood  V.  Blane,  11  C.  B.  676;  McLanahan  v.  Mott,  26  N.  Y.  8upp.  892. 

»  Pearce  v.  Rice.  142  U.  S.  28;  People  v.  Noelke,  94  N.  Y.  187;  Wilkeson  v.  GiU, 
74  N.  Y.  60;  N.  Y.  Penal  Code,  828;  West  v.  Carter,  129  111.  249;  Embrey  v.  Jemison, 
181  n.  8.  886.  Money  paid  in  settlement  of  lost  bets,  upon  reqaest  of  losers  can- 
not be  recovered.  Tatam  v.  Reeve,  67  Q.  B.  Division,  Ntfv  8  1892,  8.  C,  L.  T.  R, 
(N.  S.)  688. 
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dated  and  payable  in  New  York,  bnt  discussed  as  of  a  contract  made 
in  Virginia,  and  held  to  be  void  under  the  law  of  either  State. 

In  the  State  of  New  York  in  The  Matter  of  Jacobs,  and  of  People 
V.  Gillson,  it  was  held  that  the  rights  of  property  may  not  be  invaded 
under  the  guise  of  a  police  regulation  for  the  protection  of  health,* 
and  that  it  is  within  the  province  of  the  court  to  determine  whether 
the  act  is  violative  of  constitutional  guaranties.  In  the  Gillson  case 
the  provision  of  the  Penal  Code  prohibiting  the  sale  or  disposal  of  any 
article  of  food  on  the  inducement  that  any  thing  else  will  be  delivered 
as  a  gift,  prize,  premium  or  reward  is  declared  to  be  unconstitutional 
and  void.  In  Thacker  v.  Hardy,  Eoundtree  v.  Smith,  and  Burns  v. 
Soott,  no  conclusions  or  presumptions  of  the  illegality  of  the  transac- 
tioiiB  between  the  parties  were  entertained,  not  established  by  the  evi- 
dence.* In  no  other  respect  has  the  police  power  been  circumscribed 
by  these  decisions,  but  its  restrictive  force,  when  exercised  by  munici- 
pal and  village  authority,  has  been  maintained.' 

In  McLanahan  v.  Mott  and  the  North  Eiver  Bridge  Co.,  in  the 
Sopreme  Court  of  New  York,  the  most  recent  guise  and  form  of  a 
lottery  scheme  has  been  discussed.  The  action  was  for  an  injunction 
to  restrain  the  sale  and  redemption  of  bonds  of  the  Bridge  Company  to 
an  enormous  amount,  maturing  four  centuries  later,  bearing  interest, 
and  to  be  paid  oflE  as  drawn  by  lot  at  "  maturity  value.''  The  com- 
plaint alleged  that  the  directors  threatened  to  attach  this  interpretation 
by  supplemental  agreement  to  the  deed  of  trust  if  necessary  to  make 
the  bonds  salable,  and  that  the  plan  *^  is  contrary  to  public  policy,  an 
abuse  of  the  corporate  powers  of  the.  defendant  company,  and  contrary 
to  the  statutes  of  the  State  of  New  York,  in  being  a  lottery  scheme." 
A  demurrer  was  sustained  in  the  court  below,  but  overruled  on  appeal 
and  judgment  directed  as  prayed  for.  The  plan  attacked  by  the  suit 
was  that :  ^' A  sinking  fund  shall  be  created  and  maintained  for  the 
gradual  payment  and  redemption  of  bonds  hereby  secured.  It  shall 
consiBt  of,  and  be  maintained  by  a  payment  of  the  said  company  to  the 

»  98  N.  Y.  98;  109  N.  Y.  889;  119  N.  Y.  389;  1  Gray,  1;  12  Gray,  89. 

•  Thaeker  ▼.  Hardy,  4  Q.  B.  D.  685;  Roandtree  v.  Smith,  108  U.  S.  267;  Bums  v. 
Soott,  117  U.  8.  583. 

*  In  Cooley  ▼.  ChristeDsen,  187  U.  S.  86,  an  ordinance  of  the  city  of  San  Fran- 
daoo  wM  Boatained,  and  it  was  held  that  there  is  no  inherent  right  in  a  citizen  to 
•ell  intoxicating  liqoor  at  retail.  And  in  Village  of  Carthage  y.  Frederick,  132  N. 
Y.  268,  the  infliction  of  a  penalty  npon  the  defendant  pursuant  to  a  village  ordinance 
for  allowing  snow  to  collect  and  remain  in  front  of  his  premises  after  ten  o*clock  in 
th«  day  was  apheld. 
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said  trastee,  before  each  interest  day,  of  $400,000,  together  with  an 
additional  snm  of  money  equal  to  the  semi-annual  interest,  at  two  per 
centum,  on  the  total  number  of  bonds  previously  redeemed  and  can- 
celed, as  herein  provided,  and  the  said  trustee  shall,  at  least  one  month 
prior  to  each  interest  day,  designate  by  lot  as  many  bonds  for  redemp- 
tion at  their  maturity  value  as  the  moneys  in  said  sinking  fund  on 
such  interest  day  will  suffice  to  pay,  and  said  bonds,  so  designated, 
shall,  on  such  interest  day,  be  redeemed  and  paid  at  their  maturity 
value."  It  also  contemplated  that  the  words  ^^  maturity  value  "  should 
signify  that  on  each  $100  bond  paid  before  maturity,  there  shall  be 
paid  the  sum  of  $1,000,  the  four  hundred  and  fifty  annual  interest  items 
at  two  per  cent  from  July,  1893,  to  July  1,  2313,  A.  D.j  being  added 
to  the  principal  sum  of  $100.  Mr.  Justice  Patterson,  in  the  opinion  of 
the  court,  says :  ^^  It  does  not  require  much  analyzing  to  ascertain  that  the 
plan  is  one  which  seeks  to  unite,  in  a  very  ingenious  manner,  investment 
with  what  is  wonderfully  like  gambling.  *  *  *  It  is  perfectly 
obvious  that  the  redemption  feature  is  the  real  and  only  attraction  con- 
nected with  the  scheme,  and  that  the  inducement  offered  is  the  chance 
of  holding  lucky  numbers  and  receiving,  in  a  determination  to  be  made 
by  lot,  $1,000  for  $100,  possibly  in  six  months  or  a  year,  or,  in  other 
words,  that  the  holder  of  one  bond  may,  by  mere  chance,  get  in  six 
months  what  would  not  be  realized  by  another  in  four  hundred  and 
fifty  years.  That  this  scheme  is  a  lottery ;  that  to  the  mere  decision  of 
chance  is  to  be  left  what  bonds  shall  be  retired  at  the  enormous  in- 
crease contemplated,  is  as  plain  as  if  the  loudest  proclamation  wel*e 
made  of  it.  *  *  *  The  redemption  feature  which  holds  out  the 
hope  to  a  purchaser  of  speedily  obtaining  tenfold  for  his  outlay,  and  as  it 
were  by  the  turn  of  a  wheel,  of  the  casting  of  lots  is  the  real  attraction. 
*  *  *  It  is  the  chance  of  winning  at  an  early  drawing  ten  times 
the  face  value  of  a  bond  that  constitutes  illegality,  if  there  is  any  ille- 
gality in  the  scheme." 

One  principle  remains  constant,  as  was  stated  oy  Chancellor  Kent, 
"  that  private  interests  must  be  made  subservient  to  the  general  inter- 
ests of  tlie  community."  These  interests  will  be  viewed  and  judged  in 
the  light  of  surrounding  circumstances  of  time  and  place,  not  only  as  they 
originated,  but  as  they  are  maintained.^     TV  hat  would  be  tolerated  at  one 

1  Slaughter-House  cases,  16  Wall.  86;  Batchers'  Union  v.  Crescent  aty  Co.,  Ill  U. 
S.  746;  N.  Orleans  Gas  Co.  v.  Louisiana  L.  Co.,  115  U.  S.  650;  Fertilizing  Co.  ▼. 
Hyde  Park,  97  U.  S.  699;  Crowley  v.  Chrlstensen.  187  U.  S.  86;  Bal.  ^  Pot.  R.  R. 
Co.  V.  Fifth  Bap.  Ch.,  108  U.  S.  817;  Fish  v.  Dodge,  4  Denio,  811;  Cramp  ▼.  Lam- 
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time  or  locality  woald  not  be  in  another,  and  negligence  may  exist 
both  in  conatmction  and  in  management  and  operation.  In  proper 
and  diatingnishable  cases,  relief  may  be  granted  to  private  citizens,  in 
damages  for  any  special  inconvenience  and  discomfort,  not  experienced 
by  the  public  at  large,  but  instances  mast  always  remain  of  injury  and 
annoyance,  for  which  the  law  affords  no  redress.  Mr.  Justice  Field's 
remark,  in  Batchers'  Union  Company  v.  Crescent  City  Co.,  that  ^^  The 
common  business  and  callings  of  life,  the  ordinary  trades  and  pursuits, 
which  are  innocuous  in  themselves,  and  have  been  followed  in  all  com. 
munitieB  from  time  immemorial,  must,  therefore,  be  free  in  this  country 
to  all  alike,  upon  the  same  conditions,"  is  not  inconsistent  with  that  of 
Mr.  Justice  Swayne,  in  Fertilizing  Company  v.  Hyde  Park,  followed 
in  the  U.  S.  Supreme  Court,  and  is  in  accordance  with  the  citation  from 
the  opinion  of  the  New  York  Supreme  Court,  in  Coates  v.  Mayor, 
etc,  that  **  Every  right  from  absolute  ownership  in  property  down  to 
a  mere  easement  is  purchased  and  holden,  subject  to  the  restrictions 
that  it  shall  be  exercised  so  as  not  to  injure  others.  Though,  at  the 
time,  it  be  remote  and  inoffensive,  the  purchaser  is  bound  to  know  at 
his  peril,  that  it  may  become  otherwise  by  the  residence  of  many  peo- 
ple in  its  vicinity,  and  it  must  yield  to  by-laws  and  other  regular  reme- 
diea."  But  public  interests  may  make  still  further  demands,  and  for 
public  purposes  or  necessity,  make  lawful,  and  thus  afford  immunity 
for,  an  act  or  thing  otherwise  a  nuisance. 

Public  nuisances  are  those  which  come  under  the  control  of  Police 
Powers.  Public  interests  must  be  involved  to  justify  the  direct  inter- 
ference of  the  public  authority,  and  this  is  equally  true  of  both  legisla- 
tion and  legal  action,  and  embraces  legalized,  as  well  as  statutory 
nuisances.  In  Lawton  v.  Steele,  the  court  criticises  the  statement  of  a- 
recent  writer,  that  nuisances  arise  from  the  violation  of  the  common 
law,  and  not  from  the  violation  of  a  public  statute,  for  the  reason  that 
*'*'  the  principle  stated  has  no  application,  where  the  statute  itself  pre- 
scribes that  a  particular  act,  or  the  property  used  for  a  noxious  purpose 
shall  be  deemed  a  nuisance."  Again  the  court  says :  ^^  We  know  of  no 
limitation  of  legislative  power,  which  precludes  the  legislature  from 
enlarging  the  category  of  public  nuisances.  There  are,  of  course,  limi- 
tations npon  the  exercise  of  this  power."     Nothing  else  but  the  supe- 

bert,  L.  B.,  8Eq.  209;  Bolian  v.  Port  Jervis  Q.  L.  Co..  122  N.  Y.  18;  Rex  v.  Wliite, 
1  Barr.  887;  Rockwood  v.  Wilson,  11  Cash.  221;  Beseman  v.  P.  R.  R.  Co.,  50  N.  J.  L. 
285;  St.  Helens  Smelting  Co.  v.  Tipping,  11  H.  L.  Cas.  642;  Carhart  v.  A.  G.  L. 
Co.,  28  Barb.  987;  Cofttes  ▼.  Hajor,  etc,  7  Cow.,  585;  2  Kent  ConL  840. 
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nor  interests  of,  and  the  care  for,  the  pablic  welfare,  can  justify  the 
^^  legalized  nuisance,"  so  called. 

The  elevated  roads  in  the  streets,  at  dam  at  the  outlet  of  a  lake,  by 
which  private  lands  are  flooded,  a  gas-house,  railroad,  an  engine-house 
in  the  neighborhood,  or  the  destructiop  of  property,  are  invasions  of 
rights,  as  we  have  before  seen,  which  must  be  satisfied  or  adjudicated 
if  brought  in  question.  It  may  be  that  a  private  nuisance,  which  is 
ordinarily  remitted,  as  Blackstone  has  it,  to  the  field  of  private  actions, 
takes  on  somewhat  of  a  public  character  and  requires  supervision  as  of 
a  different  class.  This  may  happen  in  a  city  with  chimney  smoke  and 
other  house  annoyances. 

It  is  an  actionable  nuisance  to  build  one's  chimney  so  low  as  to  cause 
the  smoke  to  enter  his  neighbor's  house,  and  it  is  no  answer  that  the 
city  regulations  of  height  for  chimneys  has  been  complied  with.'  But 
if  the  neighboring  building,  thus  invaded,  is  an  office  building,  con- 
taining many,  perhaps  hundreds  of  occupants,  and  air  and  ventilation, 
such  as  they  have  a  right  to  enjoy,  although  they  are  not  on  their  own 
premises,  are  shut  off,  the  nuisance  has  a  public  character.*  A  private 
sewer  may  endanger  more  houses  than  one,  and  affect  a  neighborhood. 
A  well  or  private  stream  may  occasion  a  public  peril,  as  that  by  typhoid 
fever.  Such  instances  in  Kew  York  city  have  been  made  amenable 
to  public  control  by  the  action  of  the  Health  Department.  Besides 
this  natural  accretion  of  importance  and  qualified  change  through  sur- 
rounding circumstances,  in  other  ways  private  nuisances  may  acquire 
a  public  form.  The  legislature,  having  control  of  a  subject,  may  by 
definitions  in  a  statute  regulate  its  material  and  essential  details  so  as 
to  guide  the  enforcement  of  the  law  upon  conditions  which  otherwise 
would  escape  public  regulation.  Thus  in  tenement  and  lodging-houee 
laws,  the  many  provisions  respecting  air,  light,  ventilation  and  drain- 
age, sleeping  rooms,  cellars  and  leaking  roofs.  The  Mining  and  Fac- 
tory Laws  of  England  and  the  American  States  and  the  regulations 
fixed  for  what  are  elsewhere  called  "  injurious,"  and  in  our  country  are 

»  108  U.  S.  334;  Sampson  ▼.  Smith,  8  Sim.  271;  Whitney  ▼.  Bartholomew,  21 
Conn.  212;  2  Story  Eq.  Jur.,  §§  921-926. 

3  In  State  v.  Purse,  4  McOord,  472,  it  was  held  that  a  house  kept  in  a  filthy  and 
negligent  condition  is  a  pablic  nuisance,  because  it  endangers  the  public  health  and 
safety;  see,  also,  U.  S.  v.  Hart,  Pet.  C.  C.  (U.  S.)  890;  State  ▼.  Harrison.  23  Texas, 
233;  Comm.  v.  Mann,  4  Gray.  218;  Wood  on  Nuisances,  84-85;  see.  also,  chap. 
Ill,  as  to  the  Factory  Acts.  The  regulation  of  a  mine  or  a  workshop  Is  of  the  same 
character,  and  see  an  interesting  paper. in  Fortnightly  Review,  February.  1998,  by 
Vaughan  Nash,  on  '*  The  Home  Office  and  Deadly  Trades.*' 
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termed  ** offensive"  trades  and  for  ocenpations  in  which  have  been 
found  great  abubes,  as  in  the  ''  sweated  indastries,"  make  the  conditions 
of  the  contract  between  the  employer  and  the  employee,  which  the 
State  insists  upon,  because  of  public  interest.  A  limited  class  only 
may  be  concerned,  as  for  example  women,  or  children,  tailors,  eeam- 
stresses,  or  match-box  makers  or  in  dangerous  occupations,  such  as  scour- 
ing china,  steel  polishing,  laborers  in  white  lead  and  alkali  works  and 
in  mines. 

Since  1883,  in  the  administration  of  a  special  act  for  the  white  lead 
trade  in  England,  through  the  Home  Secretary  Department,  minute 
directions  for  head  and  body  coverings,  respirators,  baths  and  acidu- 
lated drinks  for  those  employed  in  this  business,  have  been  insisted 
upon  by  the  State.  In  France  and  Germany  the  government  at  once 
intervenes  when  shown  that  any  manufacturing  process  is  attended 
with  disease  and  increasing  mortality  and  seeks  after  careful  investiga- 
tion to  impose  remedial  measures.  The  English  Home  Secretary  lias 
recently  "scheduled"  nitro-benzole  as  "dangerous  in  manufacture," 
and  a  recent  writer  has  noticed  appeals  that  match-making,  cop- 
per and  brass,  zinc  and  lead  works,  japanning,  arsenious  acids, 
aniline  dyes  and  industries  where  mercury  is  used,  should  be 
added  to  the  "  poisonous  trades "  which  have  special  conditions 
fixed  for  them  by  rules  or  by  law.  In  the  health  laws  manifold 
requirements  are  impressed  upon  private  property  and  private  citizens. 

The  law  of  New  York  State  defines  and  declares,*  "  whatever  is 
dangerous  to  human  life  or  detrimental  to  health  ;  whatever  building,  or 
erection,  or  part,  or  cellar,  is  overcrowded  with  occupants,  or  is  not 
provided  with  adequate  ingress  and  egress  to  and  from  the  same,  or  the 
apartments  thereof,  or  is  not  sufficiently  supported,  ventilated,  sewered, 
drained,  cleaned  or  lighted,  in  reference  to  their  or  its  intended  or 
actual  nse;  and  whatever  renders  the  air  or  human  food  or  drink  un- 
wholesome, are  also,  severally,  in  contemplation  of  this  act,  nuisances, 
and  all  such  nnisances  are  hereby  declared  illegal."  Another  process 
atQU  and  one  of  exclusive  and  imperious  power,  is  vested  in  boards  of 
poblic  officers,  to  consider  and  declare  places,  acts  and  things,  public 
nuisances,  and  to  deal  with  them  accordingly. 

In  the  city  of  New  York,  the  Board  of  Health,  "whenever  any 
bnilding,  erection,  excavation,  premises,  business  pursuit,  matter  or 
thing,  or  the  sewerage,  drainage  or  ventilation  thereof  in  said  city, 

>  X.  T.  L.  ISer,  chap.  956.  S  5;  N.  Y.  Cons.  Act,  1882,  gg  686,  680;  id.,  g  650.  In 
Faople.  ex  rel.  Copeatt,  ▼.  Bd.  of  Health  of  Yonkers,  140  N.  Y.  1,  it  is  hel«i  that  the 
detenpioAtioo  of  the  Board  of  Health  of  Yonkers  that  a  nuisance  exists  is  not  con. 
dosive.  bot  Hm  action  of  the  Board  is  not  reviewable  on  certiorari. 
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shall,  in  the  opinion  of  said  board  (whether  as  a  whole  or  in  any  par- 
ticular)  be  in  a  condition  or  in  effect  dangerous  to  life  or  health,  said 
board  may  take  and  file  among  its  records,  what  it  shall  regard  as 
suificient  proof  to  authorize  its  declaration  that  the  same,  to  the  extent 
it  may  specify,  is  a  pablic  nuisance,  or  dangerous  to  life  and  health, 
and  said  board  may  thereupon  enter  in  its  records  the  same  as  a 
nuisance,  and  order  the  same  to  be  removed,  abated,  suspended, 
altered,  or  otherwise  improved  or  purified,  as  said  order  shall  spe- 
cify." A  hearing  is  to  be  afforded  to  the  parties  interested,  and 
facts  and  proofs  may  be  presented  "  according  to  the  rules  and 
directions  of  said  board ;"  the  board  shall  enter  such  facts  and  proof 
as  it  may  require ;  and  thereafter  may  rescind,  modify  or  reaffirm  its 
said  declaration  or  order,  and  require  execution  of  said  original,  or  of  a 
new  and  modified  order,  to  be  made  in  such  form  and  effect  as  it  may 
finally  determine."  In  cases  where  no  hearing  is  asked  for,  '^  the 
order  shall  not  be  altered  so  as  to  render  it  more  burdensome." 

Administrative  and  quoH  legislative  or  judicial  powers,  delegated  to 
this  body,  are  united  with  executive  functions,  and  have  stood  the  test 
of  legal  decisions  and  review.  By  the  same  law  the  Board  of  Health 
may  execute  its  orders  through  its  own  officers,  or  persons  and  means, 
to  be  engaged  by  the  said  Board  of  Health."  It  is  furthermore  made 
the  duty  of  the  Board  of  Police  and  its  officers  and  men,  to  faithfully 
enforce  and  execute  the  orders  of  the  said  Board  of  Health,  made  pur- 
suant to  its  powers,  and  duly  authenticated  as  said  Board  of  Health 
may  direct.  A  reference  to  the  official  reports  of  this  board  will  show 
that  buildings  have  been  torn  down,  vessels  removed,  gas  companies 
regulated  or  stopped,  houses  vacated,  markets  renovated  and  repairs 
compelled  by  its  order,  with  like  effect  as  though  each  nuisance  it  has 
declared  and  prosecuted,  was  originally  a  common  nuisance,  and  to  the 
hurt  and  endangering  of  the  whole  community.*  State  Boards  ot 
Health  have  somewhat  similar  powers,  though  generally  limited  in  the 
execution  of  their  orders.  In  the  State  of  New  York,  "  the  Governor 
may,  in  relation  to  matters  or  things  found  and  certified  by  the  State 
Board  of  Health  to  be  nuisances,  declare  them  to  be  public  nuisances, 
and  order  them  changed,  as  he  may  direct,  or  abated  and  removed. 

»  Met.  Bd.  of  H.  v.  Heister,  87  N.  Y.  661;  H.  D.  v.  Knoll,  70  N.  Y.  686;  Polinsky 
V.  People,  78  N.  Y.  65;  Health  Dept.  v.  O'Reilly,  49  Super.  Ct.  624:  N.  Y.  Sup. 
Ct.,  1st  Dept.,  in  Fulton  and  Washington  Market  cases,  and  N.  Y.  Fertilizing 
Company  case,  August,  1878;  see  Report  of  N.  Y.  Board  of  Health,  1878,  pp.  20, 
21.  38-85. 
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Any  yiolation  of  snch  an  order  shall  be  held  and  punished  as  a  misde> 
meanor/ 

The  same  governmental  functions  are  discharged  under  the  highly 
eentralized  system  of  England  by  the  Home  Secretary,  and  under  him 
b^  the  chief  inspector  of  factories.  He  has  not  been  inaptly  called  the 
^  lord  protector  of  those  who  toil  and  spin "  and  wear  out  bodily 
strength  and  lives  in  workshops  and  mines.  Under  section  8  of  the 
Factory  Act,  "  whenever  the  Secretary  of  State  certifies  that,  in  his 
opinion,  any  machinery  or  process  or  a  particular  description  of  manual 
labor  used  in  a  factory  or  workshop  other  than  a  domestic  workshop  is 
dangerous  or  injurious  to  health,  or  dangerous  to  life  or  limb,  either 
generally  or  in  the  case  of  women,  children  or  any  other  class  of  per- 
sons, or  that  the  admission  of  fresh  air  is  not  sufficient,  or  that  the 
quantity  of  dust  generated  or  inhaled  in  any  factory  or  workshop  is 
dangerous  or  injurious  to  health,  the  chief  inspector  may  serve  on  the 
occupier  of  the  factory  or  workshop  a  notice  in  writing,  either  propos 
ing  such  special  rules  or  requiring  the  adoption  of  such  special  meas- 
ures as  appear  to  the  chief  inspector  to  be  reasonably  practicable  and 
to  meet  the  necessities  of  the  case." 

Fifty  works  of  the  United  Alkali  Company,  especially  at  Widnes, 
have  under  this  act  been  scheduled  as  "  dangerous  and  unhealthy." 
White-lead  works  have  for  years  been  under  similar  regulations,  and 
lately  nitro-benzole  has  been  added  to  the  schedule,  and  prosecutions 
for  violations  of  rules  or  measures  adopted  may  follow. 

"  The  acknowledged  police  power  of  a  State  extends  often  to  the 
destruction  of  property.*  A  nuisance  may  be  abated.  '*  Every  thing 
prejudicial  to  the  health  or  morals  of  a  city  may  be  removed,"  is  said 
by  Mr.  Justice  McLean  in  the  License  cases.  Mr.  Justice  Andrews, 
in  Lawton  v.  Steele,  commenting  upon  the  decisions  respecting  the  law 
of  abatement,  says  "  they  show  that  the  public  remedy  is  not  in  all  cases 
confined  to  a  judicial  prosecution."  "  As  the  legislature  may  declare 
nuisances,  it  rnay  also,  where  the  nuisance  is  physical  and  tangible, 
direct  its  summary  abatement  by  executive  officers  without  the  interven- 
tion of  judicial  proceedings  in  cases  analogous  to  those  where  the  remedy 
by  summary  abatement  existed  at  common  law."  He  further  instances 
<*  nuisances  arising  from  conduct  which  can  only  be  abated  by  the  arrest 

<  N.  T.  L.  1880,  chAp.  822.  §  8. 

*  5  How.  9ih    Hart  ▼.  Biayor,  9  Wend.  500;  Van  Wormer  ▼.  Mayor,  15  Wend.  268; 
Meeker  t.  Van  Renaeelaer,  id.  897;  119  N.  T.  286. 
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and  paniBhtnent  of  the  offender."  In  Hart  v.  Mayor  a  question  was 
raised  as  to  the  validity  of  a  city  ordinance,  and  the  court  held  the 
ordinance  void,  as  not  within  the  power  conferred  by  the  charter,  bat 
that  the  common-law  right  of  abatement  of  the  nuisance  in  question 
existed,  although  its  removal  involved  a  destruction  of  property.  In 
Yan  Wormer  v.  Mayor  the  Board  of  Health  of  the  city  of  Albany 
adjudged  certain  premises  to  be  a  nuisance,  and  an  ordinance  of  the 
corporation  was  thereupon  passed  directing  its  abatement.  In  an 
action  of  trespass,  brought  for  the  acts  of  an  agent  in  carrying  the 
ordinance  into  effect,  it  was  held  ^^  that  the  plaintiff  was  not  at  liberty 
to  show  that  the  nuisance  did  not  in  fact  exist  at  the  time  of  the 
adjudication ;  and,  also,  it  was  not  competent  for  him  to  show  any 
irregularity  or  noncompliance  on  the  part  of  the  Board  of  Health  with 
the  requirements  of  the  statutes  in  such  cases." 

In  Meeker  v.  Van  Rensselaer,  in  the  Supreme  Court  of  New  York, 
in  1833,  the  declaration  charged  the  defendant  with  pulling  down  five 
dwelling-houses  in  the  city  of  Albany  during  the  summer  of  1832 
while  the  Asiatic  cholera  prevailed.  The  defendant  was  a  resident  and 
alderman  in  the  district  where  the  premises  were  situated.  Objections 
made  to  proof  received  by  parol  of  the  order  of  the  Board  of  Health 
were  held  on  appeal  to  be  well  taken,  but  the  evidence  was  considered 
not  material,  ^^  because  the  defendant  did  not  need  any  authority  from 
the  Board  of  Health.  As  a  citizen  of  the  ward  who  desired  to  preserve 
the  public  health,  and  especially  as  an  alderman,  he  was  fully  justified 
in  every  act  done."  Evidence  had  been  received  that  the  premises 
were  a  nuisance  which  could  be  abated  in  no  other  way  than  that 
resorted  to,  and  evidence  had  been  excluded  of  other  buildings  in  the 
city  similarly  situated,  which  rulings  were  approved,  and  a  verdict  for 
the  defendant  was  sustained. 

In  Renwick  v.  Morris  no  prescription  by  twenty  years'  endurance 
of  the  nuisance  was  allowed  as  a  defense,  and  the  distinction  was 
marked  which  has  been  repeatedly  declared,  that,  while  **  the  right 
of  abating  or  indicting  a  public  nuisance  is  not  affected  by  a  statute 
imposing  a  penalty  for  the  offense,  unless  negative  words  are  added 
evincing  an  intent  to  exclude  common-law  remedies ;  "  yet,  "  where  a 
new  offense  is  created  by  statute,  and  a  penalty  provided  for  it,  no 
other  punishment  can  be  imposed ;  and  where  a  new  right  is  given 
by  statute,  and  a  remedy  provided  for  the  violation  of  it,  the 
party  is  confined  to  this  remedy."    The  Court  of  Errors  held  that  the 
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length  of  time  which  this  public  nuisance  had  been  continued  did  not 
legalize  it,  for  the  continuance  was  of  itself  an  offense/ 

Telegraph  poles  were  sought  to  be  maintained  in  the  streets  of  cities 
on  various  grounds,  under  State  and  United  States  statutes,  and  under 
provisions  of  the  Constitution,  not  alone  relating  to  interstate  com- 
merce, as  they  were  parts  of  lines  of  communication,  but  also  because 
the  telegraph  companies  claimed  rights  under  the  Fourteenth  Amend- 
ment, and  further  had  the  right  to  construct,  maintain  and  operate  lines 
of  telegraph  through  and  over  any  portion  of  the  public  domain  and 
along  any  military  or  post  roads  of  the  United  States,  and  over,  under 
or  across  navigable  streams  so  as  not  to  obstruct  ordinary  travel  or 
navigation.  In  the  State  of  New  York,  in  1848,  and  again  in  1853, 
they  were  allowed  to  erect  and  construct  the  necessary  fixtures  for 
lines  of  telegraph  upon,  over  or  under  streets  and  highways,  but  in 
1884-1886  legislation  followed,  under  which  they  were  required  to 
remove  the  poles  and  place  the  wires  in  the  subways  which  had  been 
constrncted.  Having  refused  to  comply,  the  Commissioner  of  Public 
Works  caused  the  poles  to  be  cut  down  and  the  wires  removed,  and  an 
injunction  was  sought  on  all  these  grounds,  but  refused.  The  Court 
of  Appeals  of  New  York  held  that  the  plaintiff  had  no  right,  after 
notice  to  remove,  to  maintain  its  poles  and  wires  above  the  surface  of 
the  streets,  and  that  they  became  a  nuisance  which  the  public  officials 
had  the  right  to  abate ;  that  the  previous  grants  were  general  public 
legislative  acts  in  the  exercise  of  the  police  powers  of  the  State,  and, 
therefore,  they  were  not  beyond  the  reach  or  touch  of  further  legisla- 
tion ;  that  the  scope  and  range  of  the  United  States  laws,  relative  to 
them,  within  a  State,  cannot  be  easily  defined,  but  that  under  them  no 
telegraph  company  could  interfere  with  streets  and  highways  in  the 
State,  so  as  materially  to  impair  their  usefulness  as  ordinary  highways. 
*^  Nor  could  these  congressional  acts  deprive  the  State  of  its  control 
over  its  highways  and  its  right  to  regulate  their  use  under  the  police 
power  for  the  public  welfare.' 
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>  Renwick  ▼.  Morris,  7  HUl,  575;  King  v.  Montague,  4  Bam.  A  Ores.  598;  Folkes 
T.  Chad,  8  Dong.  aiO.  Aa  to  laches,  see  McKeon  v.  See,  51  N.  T.  800,  and  State  v. 
Holman  (N.  C),  10  S.  E.  R.  758.  As  to  remedies,  Sedg.  Stat,  and  Const.  Law,  p.  98, 
577.  note;  Thompson  v.  N.  T.  &  Harlem  R.  R.  Co.,  8  Sandf.  Ch.  625. 

•  Am.  Rapid  Tel.  Co.  ▼.  Jacob  Hess.  135  N.  Y.  651;  People  v.  Squire,  107  N.  Y. 
503;  New  York  ▼.  Squire,  14  Daly,  154;  affirmed.  U.  S.  Sup.  Ct.,  145  U.  S.  175;  West. 
U.  Tel.  Co.  V.  Attorney  General,  125  U.  S.  580:  Douglas  v.  Com.,  24  S.  W.  Rep.  288; 
West.  U.  Tel.  Co.  v.  Mayor,  U.  S.  Circuit.  N.  Y..  Wallace,  J.:  The  business  of  the 
oompaaj  was,  however,  held  to  be  interstate  commerce  and  free  from  tax,  in  Leloup 
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enamiser,  bac  sc  30  time  aaalii  :aiae  os^e  besL  1  'fpfrnaft  aiEKiac  im^ 
ioanii  ami  'iaxitferoiu  %ies  -^r  wpaEicaB  wnfeti  mnxuL  ff  zlvoltii]^  ^iu^ 
jrert  <»?naeoiu  zo  :heir  pmom,  beeome  TTrfarBirpii  jgr  «f.  It  wis 
ia.''i  la  U.  S,  Linm'naniig  Gas  CompazLj  t.  Giaoc '  siac  infnffniated 
wirsft  eooocirase  a  pobiie  iTrHfirr-  vtuca  die  qoinTTi7«Hnn<T  of  pabiie 
woficA,  b<!>ch  aft  &  pcTTite  dttzexi  and  as  &  pooiie  oSaaL  duz^ed  br  cne 
duties  of  ^k  o&e  urirL  the  renuyv^il  of  obscnicQaoa  fram  die  screets 
ma/  afaste.  It  mm  fizztn«r  held  due  as  it  was  t&e  datrr  of  die  00m- 
pscD  T  owniAg  azid  JMBng  dectnc  wires  to  maiiitani  s  proper  izLspectioQ 
of  appsratos  which  msj  beeoaie  daageroosL  and  to  remed j  aH  defects 
imm^Iatelj,  it  was  doc  entitled  to  noczce  of  defiects^  nor  to  be  beard 
as  to  their  existeocey  zk>r  to  anj  deiaj.  in  order  that  tfaer  mar  remedj 
the  flame  bef/>re  the  eitj  andkorxczes  proceed  to  abate  such  a  nniaaDce. 
Thui  was  eridentlT  opoo  die  jcrKind  that  a  pablic  danger  was  to  be 
provided  for,  and  the  qoesdoos  were  rdatiTe  to  a  niziaanee^i(?r  jur. 

A  diiitinction  baa,  bawerer,  been  drawn  in  a  recent  ease  between 
permanent  obstmctions  in  pabiie  streets  andiorized  bj  a  mnnicipsl 
eorporation  for  a  public  or  for  a  private  pnrpooev  and  the  coort  savs 
that  in  the  latter  case  the  stmctore  mar  be  or  beoomea  pabiie nnisanoe 
and  liable  to  abatement  as  snch,  jet  it  cannot  be  held  a  nniaance  per  m  ; 
on  the  other  hand  that  cannot  be  called  a  pnUic  nuisance  which  is 
maintained  bj  public  authoritr.  Therefore,  that  water  tanks  con- 
structed in  the  streets  of  Salem,  Oregon,  for  the  use  or  purpose  of 
sprinklinfi^  the  streets,  nnder  a  license  or  grant  from  the  municipality, 
were  not  nuisances />er  ae  and  could  not  be  abated  as  such.  Nor  could 
the  license  be  revoked  until  they  have  in  fact,  or  in  use,  become  an 
actual  nuisance.  The  facts  having  been  found  in  favor  of  the 
plaintiff,  it  was  lield  that  the  city  must  respond  in  damages,  for  having 
removc<l  the  tanks.  The  distinction  fails  as  soon  as  the  unlawful 
character  ap[>ear8,  for  an  actual  and  immediately  dangerous  nuisance  in- 
jurious to  the  public  welfare  is  never  maintained  by  public  authority. 
As  was  said  in  Commonwealth  v.  Kidder,  so  in  respect  to  any  grant 
or  franchise  under  public  authority,  ^^  the  reasonable,  if  not  necessary, 

T.  Mobile,  127  U.  8.  640;  see  fartber,  Paterson  v.  Grandy,  26  AtL  R.  788;  D..  L.  & 
W.  U.  II.  Co.  V.  N.  Pass.  R.  R.  Co.,  16  N.  J.  L.  J.  248;  Taggart  ▼.  Newport  St.  Ry. 
iU}.,  16  K.  I.  668;  Detroit  City  Ry.  Co.  ▼.  Mills,  85  Mich.  684;  Lockhart  ▼.  Craig  St. 
Ry.  Co.,  i;)0  Pa.  Ht.  480;  Keesby  El.  Wires  in  Streets,  chap.  2. 
»  United  Htates  Illuminating  Co.  v.  Grant,  7  N.  Y.  Supp.  788. 
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iDference  is,  that  it  was  not  the  intention  of  the  legislature  to  establish 
a  new  rule,  but  to  leave  the  question  (whether  the  manufacturing  is 
carried  on  in  such  a  place  and  in  such  a  manner  as  to  be  unwholesome 
and  offensive  to  the  public,  and  on  that  account  indictable  as  a  nui- 
sance) to  be  determined  by  the  rules  of  common  law."* 

In  New  York  and  Philadelphia  unsound  telegraph  poles  had  been 
found  a  menace  to  public  safety,  and  a  common  nuisance,  and  the  city 
of  Philadelphia  passed  an  ordinance  reciting  the  inconveniences  from 
the  poles,  declaring  inspection  of  them  necessary,  and  requiring  license 
feo8  to  be  paid. 

This  ordinance  was  held  valid  in  Pennsylvania,  and  police  regula- 
tions over  the  telegraphic  lines  were  sustained.  Finally  suit  was 
brought  in  the  Supreme  Court  of  the  State  of  New  York  to  recover 
license  fees  due  to  the  city  of  Philadelphia  and  the  plaintiff  had  judg- 
ment, which  was  sustained  on  appeal.* 

Where  a  doubt  may  exist  the  courts  have,  at  times,  insisted  upon  their 
judgment  of  the  facts,  and  even  occasionally  required  proof  of  actual 
injury  done,  disregarding  declarations  of  nuisance  by  law  or  ordinance, 
where  tlie  hurt  or  annoyance  was  prospective,  or  only  a  tendency  to 
injury  was  in  evidence.  The  Passaic  River  Water  cases  cited  in  the 
preceding  (seventh)  chapter,  are  to  this  effect.  In  Wisconsin  the  court 
recently  held  a  law  to  be  unconstitutional,  and  '^  to  usurp  judicial  pow. 
eiB,"  because  it  declared  the  driving  piles  in  certain  parts  of  Rock 
river  a  presumptive  nuisance  and  ordered  it  enjoined  without  proof.* 
This  case  was  considered  and  approved  in  the  Supreme  Court  of  Michi- 
gan in  City  of  Orand  Rapids  v.  Powers,  wherein  an  ordinance  fixing 
an  arbitrary  dock  line  in  a  navigable  river,  in  the  bed  of  which  (by  the 
law  of  Michigan),  the  riparian  owners  have  absolute  property  subject 

1  SaTtge  ▼.  City  of  Salem,  Sap.  Ct..  Oregon,  Jan.  9,  1898,  81  Pac.  R.  882;  Harris 
T.  Thompaon,  9  Barb.  850;  Com.  v.  City  of  Boston,  97  Mass.  55;  West  ▼.  Bancroft, 
88  Vi.  871;  Hadsen  Tel.  Co.  ▼.  Jersey  aty,  49  N.  J.  L.  808:  Com.  ▼.  Kidder,  107 
Maw.  188;  Hill  ▼.  ManaKem  Met.  Asy.,  Dist.,  L.  R.,  4  Q.  B.  488;  Eames  v.  N.  E.  W. 
Co.,  11  Mete.  570. 

•  aty  of  Phila.  v.  PoaUl  Tel.  Co.,  67  Hun,  21;  21  N.  Y.  Supp.  556:  Telegraph 
Co.  ▼.  City  of  Phila.,  12  Atl.  R.  144;  City  of  Chester  v.  Tel.  Co..  28  Atl.  R.  1070; 
aty  of  Phila.  Tel.  Co.,  2  Wkly.  Not.  455;  R.  R.  Co.  v.  Phila..  47  Pa.  St.  821;  New- 
ark Aq.  Bd.  ▼.  Passaic,  45  N.  J.  E.  898;  State,  ex  rd.  Board  of  Health,  ▼.  The 
Board  of  Chosen  Freeholders  of  the  County  of  Bergen.  46  N.  J.  Eq.  178;  and  see  the 
rale  that  the  common  council  cannot  declare  a  thin^  a  nuisance,  89  N.  J.  E.  122:  see, 
farther.  9  C.  E.  Green.  169;  29  N.  J.  L.  170;  Board  of  Health  and  Viul  SUtistics  v. 
V.  T.  Hone  Manure  Co.  (N.  J.).  19  Atl.  R.  1098. 

•  JmaeariUe  ▼.  Carpenter,  46  N.  W.  R.  12S;  77  Wis.  288;  Hill  ▼.  Mayor,  etc.,  N.  Y., 
189  N.  Y.  496. 
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only  to  the  public  rights  of  navigation,  was  held  imconstitntional  and 
it  was  said  that  the  building  of  a  wall  into  the  stream  cannot  be  enjoined 
in  the  absence  of  evidence  that  it  will  be  a  nuisance,  or  injure  any 
]>ublic  or  private  interest.  The  opinion  further  declares  that  the  legis- 
lature of  Michigan  cannot  authorize  a  municipality  to  make  that  a  pur- 
presture  or  nuisance  which  is  not  so  in  fact,  if,  by  so  doing,  the  consti- 
tutional "rights  of  any  citizen  in  person  or  property  are  destroyed." 
This  diflFerence  in  the  ownership  of  the  bed  of  the  river  is  the  founda- 
tion upon  which  this  court  distinguishes  the  Grand  Kapids  case  from 
similar  ones  in  other  States  than  Wisconsin,  and  especially  Connec- 
ticut, Massachusetts  and  New  York  cases,  and  the  court  limits  any 
opposing  rule,  such  as  that  quoted  from  the  treatises  on  the  subject 
of  constitutional  limitations  to  wharves  and  harbors  upon  navigable 
waters  for  the  purposes  of  navigation  by  boats  and  vessels.  Thus  it  has 
been  said,  "  wharf  lines  may  be  established  for  the  general  good,  even 
though  they  prevent  the  owners  of  water  fronts  from  building  out  on 
the  soil  which  constitutes  private  property  ; "  and,  also,  it  is  competent 
for  the  legislature  to  pass  acts  establishing  harbor  and  dock  lines,  and 
to  take  away  the  rights  of  proprietors  to  build  wharves  on  their  own 
lands  beyond  the  lines,  even  when  such  lines  would  be  no  actual  injury 
to  navigation."* 

In  People  v.  Vanderbilt,  the  sinking  of  a  crib  or  pier  outside  of  the 
line  established  by  the  legislature,  although  under  authority  of  a  reso- 
lution of  the  common  council  of  New  York,  was  held  to  be  a  purpres-, 
ture  and  a  nuisance.  The  authority  cited,  in  its  support  of  the  opinion 
of  Mr.  Justice  Miller  in  the  United  States  Supreme  Court  in  Yates  v. 
Milwaukee,  also  depends  upon  the  construction  of  the  laws  of  Wiscon- 
sin, in  view  of  this  riparian  right  asserted  in  the  decisions  of  her  courts, 
and  it  is  not  found  that  Yates  dock  projected  beyond  the  established 
lines.  The  decision,  however,  goes  further  and  brings  to  view  anotlier 
principle  affecting  municipal,  as  distinguished  from  State  authority. 
The  reason  is  given  as  follows :  "A  Statute  of  a  state,  which  confers  on 
a  city  the  power  to  establish  dock  and  wharf  lines,  and  to  restrain 
encroachments  and  prevent  obstructions  to  such  a  stream,  does  not 
authorize  it  to  declare,  by  special  ordinance,  a  private  wharf  to  be  an 
obstruction  to  navigation  and  a  nuisance,  and  to  order  its  removal,  when 
in  point  of  fact  it  was  no  obstruction  or  hindrance  to  navigation.  The 

»  People  V.  Vanderbilt.  26  N.  T.  287;  see  116  N.  T.  889;  98  N.  T.  478-485; 
State  V.  Sargent,  45  Conn.  858;  Com.  v.  Alger,  7  Cuah.  58;  Cooley  Const.  Lim.  789; 
Dill.  Man.  Corp.,  §  107. 
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question  of  naisance  or  obstraction  mast  be  determined  by  general 
and  fixed  laws,  and  it  is  not  to  be  tolerated  that  the  local  municipal 
authorities  of  a  city  declare  any  particular  business  or  structure  a  nui- 
sance in  such  a  summary  way  and  enforce  their  decisions  at  their  own 
pleasure."* 

Mr.  Justice  Barrett,  in  his  opinion  in  the  Electric  Light  cases,  in  the 
Supreme  Court,  Greneral  Term,  in  New  York,  in  December,  1889, 
cites  the  rule  limiting  the  discretionary  power  of  the  municipal 
authorities,  and  says :  '^  There  is  another  principle  which  should  be  con- 
ceded with  equal  freedom,  and  that  is  that  the  corporate  authorities 
cannot,  by  their  declaration,  make  that  a  nuisance  which,  in  fact,  is 
not."  Judge  Dillon  expresses  the  rule  more  broadly :  "Where  the 
thing  sought  to  be  abated  is  intrinsically,  and  inevitably,  a  nuisance, 
the  authority  to  preserve  the  health  and  safety  of  the  inhabitants  and 
their  property  is  a  sufScient  foundation  for  ordinances  suppressing  and 
prohibiting  it.  Much  must  be  left  to  the  discretion  of  municipal  authori- 
ties, and  their  acts  will  not  be  interfered  with,  unless  they  are  manifestly 
unreasonable  and  offensive,  or  unwarrantably  invade  private  rights  or 
clearly  transcend  the  powers  granted  to  them."*  This  discrimination 
was  used  by  the  Supreme  Court  of  the  State  of  New  York,  on  an 
appeal  from  the  County  Court,  in  an  action  to  recover  a  penalty 
imposed  by  an  ordinance  of  the  city  of  Itochester,  requiring  that 
"  every  owner  or  occupant  of  a  stone*  quarry  shall  either  cause  the 
same  to  be  filled  up  level  with  the  ground,  or  the  water  therein  to  be 
drained  and  the  quarry  kept  dry."  The  General  Term  held  that  the 
ordinance  was  intended  for  the  abatement  of  nuisances  dangerous 
to  the  public  health  and,  therefore,  did  not  apply. 

It  was  shown  that  a  pond  existing  for  forty  years  in  an  abandoned 
quarry  was  fed  by  a  spring  containing  fish  and  was  used  as  an  ice-pond, 
but  in  the  summer  sometimes  emitted  an  unpleasant  odor  ;  that  a  green 
scum  gathered  at  the  edge,  and  dead  animals  were  frequently  thrown 
into  it,  while,  when  the  water  was  at  a  certain  height,  it  soaked  into 
neighboring  cellars.  This  decision  was  reversed  by  the  Court  of 
Appeals,' returning  to  the  settled  law  that  a  municipal' corporation 

*  Yates  ▼.  IfUwaukee,  10  Wall.  498;  see  this  case  distinguished  and  sovereigntj 
over  lands  under  navigable  waters  in  the  State  maintained,  U.  S.  Supreme  Ck)urt, 
Dec.  5.  1892,  Illinois  Central  R  R.  v.  State  of  Illinois;  City  of  Chicago  ▼.  Illinois 
Central  R  R.  146  U.  S.  887. 

'  1  Man.  Corp.  879. 

»  City  of  Rochester  ▼.  Simpson,  10  N.  T.  Supp.  499,  and  184  N.  Y.  414;  Babcock 
w.  Cixj  ot  BafbOo,  56  N.  T.  968;  94  N.  T.  at  p.  508. 
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poflseeses  the  powers  incident  to  those  specifically  conferred ;  that  the 
ordinance  was  valid,  and  the  evidence  justified  a  verdict  against  the 
defendant.  A  somewhat  divergent  view  prevailed  in  an  earlier  case 
respecting  an  ordinance  of  the  city  of  Buffalo,  under  which  the  sani- 
tary committee  of  the  common  council  had  determined  that  a  canal, 
called  Prime  Slip,  was  unwholesome  and  a  nuisance  because  of  the 
stagnant  water  and  filth  therein,  and  ordered  it  filled  up.  It  was  held, 
both  at  General  Term  and  the  Court  of  Appeals,  that  the  filling  up  of 
the  canal  was  not  a  proper  exercise  of  the  power  to  abate  nuipances. 
The  same  doubt  is  intimated  in  Matter  of  Application  of  Paul, 
where  the  relator  was  ordered  discharged  from  arrest  for  the  crime  of 
manufacturing  cigars  and  preparing  tobacco  in  a  tenement- house  in  the 
city  of  New  York,  contrary  to  the  law  of  1883  forbidding  this  practice, 
and  the  court  says,  the  argument  is  very  '^  grave  and  serious  upon  the 
question  whether  the  act,  as  a  whole,  is  within  the  police  power  of  the 
State  and  capable  of  being  sustained  under  the  Constitution." 

These,  however,  are  exceptional  cases,  and  as  we  have  noticed  in 
preceding  references,  in  most  instances,  the  nuisance  is  clearly  defined, 
the  jurisdiction  undoubted,  and  the  principal  question  is,  whether  there 
has  been  an  intentional  violation  of  the  law.  Only  so  far  are  the  issues 
of  scienter,  and  a  tendency  to  injury  involved,  the  forbidden  act  or 
thing  having  by  legal  operation  become  malum  prohihitum.^  As  the 
court  has  said  in  People  v.  West,  ^^  A  legislative  act  is  presumptively 
valid,"  and,  again,  *'It  is  the  province  of  the  legislature  to  determine 
in  the  interest  of  the  public  what  shall  be  permitted  or  forbidden,  and 
the  statutes  contain  very  many  instances  of  acts  prohibited,  the  crim- 
inality of  which  consists  solely  in  the  fact  they  are  prohibited,  and  not 
at  all  in  their  intrinsic  quality." 

In  England  the  definition  of  nuisance  from  the  Public  Health  Acts  has 
been  enforced  in  the  courts,  as,  in  our  country,  those  of  our  health  laws 
have  been  maintained.  We  read  in  Stephens'  Digest  of  Criminal  Law 
that  "  Every  thing  is  deemed  to  endanger  public  health,  life  or  prop- 
erty which,  in  either  case,  is  actually  dangerous  thereto,  or  which  must 
be  so  in  the  absence  of  prudence  and  care,  the  continued  exercise  of 

»  People  V.  Gardner,  C2  N.  Y.  299;  People  ▼.  West.  106  N.  Y.  295-6;  see  defini- 
tions,  N.  Y.  L.,  §  6,  cliap.  956, 1867;  §  686,  N.  Y.  Cons.  Act  of  1882;  chap.  908.  1867; 
chap.  504, 1879;  opinion  of  Mr.  Justice  Freedman,  N.  Y.  Saperior  Court,  Health 
Dept.  V.  O'Reilly,  49  Super.  Ct.  524;  Mugler  v.  Kansas,  128  U.  S.  628;  Phelps  v. 
Racey,  60  N.  Y.  14:  Com.  v.  Nagle,  Sup.  J.  Ct.,  Mans.,  Jan.  4,  1898;  evidence  of 
good  reputation  excluded  in  actions  for  mala  prohibita^  82  N.  £.  R  861. 
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which  cannot  reasonably  be  expected.'  An  illustration  is  given  of  the 
storage  in  a  warehouse  in  London  of  a  large  quantity  of  a  mixture  of 
wine  and  wood  naphtha,  a  substance  more  inflammable  than  gunpowder, 
and  of  such  a  nature  that  a  lire  lighted  by  it  would  be  practically  un- 
quenchable. It  was  held  that  the  defendant  in  such  a  case  commits  a 
common  nuisance,  though  he  uses  the  most  scrupulous  care  to  avoid 
accidents. 

In  Hart  v.  Mayor,  Mr.  Justice  Sutherland  said,  that  the  right  to 
abate  the  nuisance  did  not  depend  upon  the  validity  of  the  ordinance 
considered  as  a  legislative  act,  but  the  real  question  was,  ^'  whether  the 
corporation  had  power,  upon  any  principle  whatever,  to  do  the  act 
wiiich  the  ordinance  authorized  to  be  done."*  In  the  Electric  Light 
cases,  in  the  city  of  New  York,  the  municipal  authority  was  sustained 
from  both  points  of  view,  that  of  the  State  law  and  that  of  the  com- 
mon right  to  abate  a  public  nuisance.  Mr.  Justice  Barrett  in  these 
cases  divides  the  question  and  says :  ^^  While  the  entire  system  may  not 
be  a  nuisance,  each  part  of  it,  which  is  suffered  to  become  dangerous, 
is  a  nuisance,  and  a  nuisance  of  the  highest  kind."  With  such  distinc- 
tions carefully  drawn  the  apprehended  diflScnlty  from  local  preju- 
dice, or  tyrannical  acts  of  a  city  government,  suggested  by  Mr.  Justice 
Miller's  opinion,  in  Yates  v.  Milwaukee,  is  obviated. 

It  is  sufficient  to  constitute  a  nuisance,  if  it  be  dangerous,  or  unwhole- 
some, or  prodces  that  which  is  offensive  to  the  senses,'  and  which  renders 
the  enjoyment  of  life  and  property  uncomfortable,  is  the  opinion  of  Lord 
Mansfield,  in  Rex  v. White,  and  this  rule  has  been  generally  followed  in 
England.  In  Dennis  v.  Eckhardt  there  is  an  observation  by  the  court, 
that  a  chancellor  does  not  wait  until  noisome  trades  and  unwholesome 
gases  kill  somebody  before  he  proceeds  to  restrain.  Chancellor  Wal- 
worth, in  Catlin  v.  Valentine,  adopts  almost  the  same  language,  and 
says  it  is  not  necessary,  to  constitute  a  nuisance,  that  the  noxious  trade 
or  business  should  endanger  the  health  of  the  neighborhood.  The 
statement  of  Mr.  Justice  McLean,  in  the  License  cases,  that  "every 
thing  prejudicial  to  the  health  or  morals  of  the  city  may  be  removed. 


yu 


1  Stephens'  Dig.  Cr.  L.  Act,  187;  Case  of  Lister.  1  D.  &  B.  C.  C.  209. 

»  9  Wend.  571;  Brush  Electric  111.  Co.  v.  Grant,  7  N.  Y.  Supp.  788. 

'Catlin  T.  Valentine,  9  Paige,  575;  Brady  v.  Weelss.  3  Barb.  157;  Dennis  v.  Eck- 
hardt. 8  Grant,  802;  Wood  on  Nuisances,  11.  12,  470;  Rex  v.  White,  1  Burr.  887; 
Bishop  of  Auckland  case,  48  L.  T.  R.  (N.  S.)  228;  King  v.  Harris,  4  T.  R.  205. 

«5  How.  504;  Wood  on  Nuisances,  84,  g  27:  id.,  gg  1,  2;  Brady  v.  Weeks,  8  Barb. 
150:  Wharton  Le^.  M.  195,  824;  Heeg  v.  Licht,  80  N.  Y.  579;  Polinsky  v.  People, 
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embodies  the  general  view  of  the  legislature  and  the  courts,  especially 
as  we  generally  find  express  statntes  governing  almost  the  whole  range 
of  this  sabject  of  nuisances. 

There  is  also  under  constitutional  limits  a  rightfully  delegated  power 
from  the  sovereign  authority,  which  may  include  the  authority  of 
legislation,  as  for  example  in  the  adoption  of  ordinances  and  public 
regulations.  Judicial  and  executive  functions  are  likewise  bestowed. 
There  is  no  usurpation  of  either  legislative  or  judicial  prerogative, 
where  not  only  the  action  itself,  but  its  scope  and  manner  of  perform- 
ance has  the  sanction  of  the  legislature  in  terms  sufficiently  exact  as  to 
leave  no  doubt  of  their  proper  construction,  and  the  right  of  the  citizen 
to  a  hearing,  a  trial  and  a  decision  is  secured  by  due  process  of  law. 

This  phrase  has  been  so  often  considered  and  construed  by  the  courts, 
under  the  laws  enacted  in  pursuance  of  police  powers,  that  we  may 
assume  the  legislative  determination  to  be  controlling,  save  in  extra- 
ordinary cases  of  which  rare  precedents  occur,  when  recourse  must 
be  had  to  the  courts,  not  so  much  for  an  interpretation  of  the  facts, 
as  for  a  decisive  construction  and  declaration  of  the  law  applicable  to 
the  particular  controversy  presented  for  adjudication.  In  Davidson 
V.  New  Orleans,  tlie  opinion  of  the  United  States  Supreme  Court  is 
that  "  an  exhaustive  judicial  inquiry  into  the  meaning  of  the  words  '  due 
process/  as  found  in  the  Fifth  Amendment,  resulted  in  the  unanimous 
decision  of  this  court,  that  they  do  not  necessarily  imply  a  regular  pro- 
ceeding in  a  court  of  justice  or  after  the  manner  of  courts."*  Mr. 
Justice  Field,  in  Bartemeyer  v.  Iowa,  says  that  the  Fourteenth  Amend- 
ment in  no  respect  interferes  with  the  police  power  of  the  State,  and 
adds :  "  Certainly  no  one  who  desires  to  give  to  that  amendment  its 
legitimate  use  has  ever  asserted  for  it  any  such  effect.  It  was  not 
adopted  for  any  such  purpose."  Mr.  Justice  Andrews,  in  Bertholf  v. 
O'Reilly,  in  delivering  the  opinion  of  the  court,  affirming  a  judgment 
against  the  owner  of  real  property  leased  to  one  who  sold  intoxicating 
liquors,  which  caused  the  injury,  under  the  Civil  Damage  Act,  says, 
quoting  Judge  Cooley  *^  Due  process  of  law  in  each  particular  case 
means  such  an  exertion  of  the  powers  of  government  as  the  settled  max- 
ims of  the  law  sanction,  and  under  safeguards  for  the  protection  of 

78  N.  Y.  65;  N.  Y.  Cons.  Act,  §§  535-636;  Health  Department  ▼.  Knoll.  70  N.  Y. 
at  p.  585;  Schrumpff  v.  People,  14  Han,  10. 

»  96  U.  S.  102;  18  Wall.  138;  74  N.  Y.  at  p.  519;   Head  ▼.  Amoakeag  M.  Co., 
118  U.  S.  9,  esp.  p.  26. 
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iDdividnal  rights,  as  those  maxims  prescribe,  for  the  class  of  cases  to 
which  the  one  in  question  belongs.'^ 

A  very  good  illustration,  under  this  title,  is  in  the  d  iscussion  of  the 
Mills  Acts,  their  process  and  the  decisions  upon  them,  in  Head  v. 
Amoskeag  Manufacturing  Company.  It  was  argued  that  private 
property  was  exempt  from  a  taking  for  other  than  public  purposes, 
and  whether  a  use  was  public  or  private  was  a  question  of  general  law. 
The  act  permitted  any  person  or  corporation  to  erect  and  maintain  a 
water-mill  and  dam,  to  raise  the  water  for  working  it,  or  for  creating 
a  reservoir  of  water,  and  for  equalizing  the  flow  of  the  stream  for  its 
use,  and  of  mills  below,  etc.,  etc.,  and  provided  compensation  for 
lands  overflowed  or  injured,  to  be  determined  by  a  committee  of  three 
disinterested  persons,  to  be  appointed  by  the  court.  It  was  held  that 
the  act  being  a  constitutional  exercise  of  legislative  power,  and  provid- 
ing a  suitable  remedy,  by  trial,  in  the  regular  course  of  justice,  to 
recover  compensation  for  the  injury  to  the  land  of  the  plaintiff  in 
error,  it  has  not  deprived  him  of  bis  property  without  due  process'  of 
law,  citing  previous  decisions  of  this  court 

It  were  useless  to  attempt  a  catalogue  of  nuisances,  even  so  far  as  they 
relate  to  our  present  subject.  The  general  rules  by  which  they  may 
be  distinguished  are  provided  in  the  decisions  of  the  courts  in  the 
cases  as  they  arise.  Their  extent  and  variety  equals  the  boundaries  of 
the  police  powers,  which  they  awaken  by  their  abuses,  and  they  are 

>  See  HAgAT  V.  Reclamation  District,  111  U.  S.  701;  Blair  ▼.  Coraing  Coantj,  id. 
MS.  This  construction  of  the  words,  *'due  process  of  law/*  has  been  given  here 
with  dtatioDS,  principallj,  because  it  is  under  this  head  that  objections  are  con- 
stantly made  to  official  acts  in  abatement  or  restriction  of  nuisances.  In  the 
Beclamation  cases  (111  U.  S.  713-715,  note),  a  list  is  given  of  the  processes  to 
Becnre  the  property  rights  of  the  citizen.  Another  process  is  found  in  the  Mills  Acts, 
of  which  a  list  is  to  be  found  113  U.  S.  17-18.  The  Mills  Acts  to  be  sustained, 
on  other  grounds  than  that  thej  are  confirmed  by  long  usage,  cannot  be  readily 
referred  to  the  doctrine  of  eminent  domain,  for  the  public  use  is  questionable, 
except  for  grist-mills,  which  grind  for  all  comers,  at  tolls  fixed  by  law.  They  must 
onme  under  the  safer  rule,  held  by  the  U.  S.  Supreme  Court,  that  these  acts  are 
▼alid,  *'as  a  just  and  reasonable  exercise  of  the  power  of  the  legislature,  having 
regard  to  the  public  good,  to  regulate  the  use  of  the  water  power  of  running  streams, 
which,  without  some  such  regulation,  could  not  be  beneficially  used."  This  is  the 
police  power  and  brings  the  case  under  the  precedents  of  a  legalized  nuisance^  and 
does  not  exempt  from  claims  for  private  and  special  damage  and  injury.  113  U.  S. 
26;  106  U.  S.  882-834;  2  Harr.  (N.  J.)  15;  12  N.  T.  486;  5  Cow.  165.  Under  immigra- 
tion laws,  the  dedsions  of  executive  and  administrative  officers,  acting  within 
powers  conferred  by  Congress,  are  **du6  process  of  lato."  U.  S.  Sup.  Ct.,  Jan.  18, 
1602,  Ekia  T.  U.  8.,  142  U.  8.  651. 
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seen  in  new  forms  when  they  tonch  npon  private  rights,  inflict  special 
injury  and  provoke  actions.  They  are  both  new  and  old,  for  the 
courts  have  always  been  busy  with  them,  and  yet  new  species  develop 
as  civilization  nrges  on  and  compresses  the  life,  enterprise  and  neces- 
sities of  community  existence.  The  different  points  of  view  from 
which  the  same  hurt  or  injury  may  be  regarded,  has  led  a  learned 
author  to  add  to  the  two  ancient  classes  a  third  —  mixed  nuisances;  and 
iu  an  earlier  edition  he  said  many  instances  might  be  enumerated, 
*^  where  acts  have  been  held  to  constitute  a  public  nuisance  that  had 
never  been  directly  held  eo  before  by  the  court.'"  He  devotes  a  chap- 
ter "  to  private  injuries  from  public  nuisances  "  which  have  been  the 
occasion  of  many  judgments  and  are  forcibly  discussed  in  the  opinion 
in  Baltimore  &  Potomac  Railroad  Company  v.  Fifth  Baptist  Church.* 
^^  In  fact  no  precise  definition'  can  be  given,  and  each  ease  must  be 
adjusted  by  itself,''  the  Chancellor  says,  iu  Boss  v.  Butler. 

What  constitutes  a  nuisance,  is  generally  a  question  for  the  court, 
but  whether  the  results  are  so  common  as  to  amount  to  a  public  nui- 
sance, is  a  question  for  the  jury.  And  yet,  the  digging  of  post-holee  in 
a  street  is  a  public  nuisance,  although  in  a  part  of  it  not  used,  nor  sus- 
ceptible of  use  by  the  public  by  reason  of  natural  obstructions  therein. 
It  is  shown  by  the  same  authority  that  nuisances  may  *be  both  public 
and  private.  Mere  diminution  in  value  of  property,  or  that  something 
disagreeable  arises  from  the  use  of  property,  unless  the  legal  rights  of 
those  in  the  vicinity  are  invaded,  or  common  injury  is  shown,  will  not 
sustain  an  action,  and  for  a  private  remedy  special  and  substantial 
damage  peculiar  to  the  plaintiff  must  be  shown.^ 

1  Wood  on  Nuisances  (1st  ed.),  84;    (2d  ed.).  §  24,  p.  86;  pp.  l«5-28,  chap.  19;  see 
LicenBe  cases,  5  How.  89;  Wharton  Leg.  Max.  195-824. 
s  108  U.  S.  815;    1  Boss.  Cr.  819;  Rex  v.  White,  1  Burr.  887;  Lansing  v.  Smith,  8 

Cow.  146. 

S4  Blackst.  Com.  166;  Boss  v.  Batler,  19  N.  J.  Eq.  294;  Tipping  v.  St.  H.  S.  Co., 
4  B.  &  S.  608;  State  v.  Atkinson,  24  Vt.  448;  Harrower  v.  Bitson,  87  Barb.  801; 
Bohan  v.  Port  Jervis  G.  L.  Co..  122  N.  Y.  18. 

4  Wright  ▼.  Saunders,  65  Barb.  219;  8  Kejes,  828;  Com.  v.  King,  18  Mete.  115; 
Congreve  v.  Smith,  18  N.  Y.  79;  People  v.  Corporation  of  Albany,  11  Wend.  588; 
Cogswell  V.  N.  Y.,  N.  H.&  H.  R.  B.,  108  N.  Y.  10;  Francis  v.  SchoeUkoff,  58  N.  Y. 
152;  Ross  v.  Butler,  19  N.  J.  Eq.  274;  Bhodes  v.  Dunbar,  7  P.  F.  Smith  (Pa.),  275; 
Hackenstein's  Appeal,  70  Pa.  St.  102;  Att'y-Gen.  v.  Stewart,  19  N.  J.  Eq.  415;  SUte 
V.  Woodward,  24  Vt.  92;  overhanging  trees  as  a  nuisance,  Hickey  v.  Mich.  Cent. 
R.  Co..  96  Mich.  498:  Grandona  v.  Lovedol,  70  Cal.  161;  Jones  v.  Williams,  11 
Mees.  &  W.  181;  Earl  of  Lonsdale  v.  Nelson,  2  B.  &  C.  802;  electricity  as  a  nuisance, 
48  Alb.  L.  J.  297;  1898;  Nat.  Tel.  Co.  v.  Baker,  2  Ch.  186. 
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In  Attomej-Oeneral  v.  Stewart  the  court  sajs :  "  Any  trade  or  bus- 
iiiesfi  lawful  iu  itself,  which  from  the  place  or  manner  of  carrying  it  on 
materiallj  injures  the  property  of  others,  or  affects  their  health,  or 
renders  the  enjoyment  of  life  physically  uncomfortable,  is  a  nuisance. 
There  are  certain  things  and  certain  trades  which  are  considered  nui- 
sances of  themselves,  as  a  slaughter-house  in  a  thickly  settled  town,  a 
pigsty  near  a  dwelling-house,  and,  perhaps,  to  these  may  be  added  a 
fat-melting  or  rendering  house,  when  carried  on  extensively  in  a  popu- 
lous neighborhood,  or  near  inhabited  dwellings.  But  theoe  are  not 
nuisances  simply  becattse  they  are  erected  within  the  limits  of  an  in- 
corporated cityj  and  the  question  whether  they  will  be  a  nuisance  de- 
pends upon  the  extent  of  business  carried  on  there  and  the  manner  in 
which  it  is  conducted.'^ 

The  importance,  usefulness  and  necessities  of  a  lawful  business  are 
allowed  much  weight.  In  Bums  Justice  we  read:  ''It  hath  been 
holdeo  that  it  is  no  common  nuisance  to  make  candles  in  a  town,  be- 
cause the  needfulness  of  them  shall  dispense  with  the  noisomeness  of 
the  smell ;"  but  this  statement  is  qualified  later.  In  McKeon  v.  See 
there  is  a  double  distinction  that  "  although  certain  occupations,  trades 
or  manufactures  may  become  a  nuisance  in  a  populous  city,  which 
would  not  be  so  in  the  country,  or  among  a  scattered  population,  there  is 
no  principle  which  outlaws  premises  on  which  a  nuisance  exists,  so  as 
to  prevent  the  owner  from  being  protected  from  nuisances  on  other 
premises.''  It  was  the  common-law  rule,  that  ''a  reasonable  use  of  a 
right  is  not  a  nuisance,  though  it  be  to  the  annoyance  of  another,  as  if 
a  butcher  or  brewer  use  his  trade  in  a  convenient  place,  though  it  be 
to  the  annoyance  of  his  neighbor."* 

In  Salvin  v.  North  Brancepeth  Coal  Company,  it  was  held  that 
the  plaintiff  had  not  made  out  a  case  of  substantial  injury,  who 
had  shown  that  his  house  and  plantation  were,  respectively,  within 
1,400  yards  from,  and  under  the  annoyance  and  injury  from,  250 
coke-ovens  of  the  defendant;  but   it  was  a  "black  country,"*  with 

*  McKeon  v.  See,  4  Robt.  (N.  T.)  449;  Comjn's  Dig.  1,  427. 

«  31  L.  T.  R.  (N.  S.)  154:  to  same  e£fect,  BaUentine  v.  Webb,  84  Mich.  88.  This 
wee  the  eeee  of  a  slaaghter-hoase  held  not  to  be  a  nuisance,  bat  the  refuse  was 
ordered  carried  away  in  close  wagons  daily.  The  unavoidable  noise  from  hogs  left 
io  close  confinement  was  not  such  a  nuisance  in  that  neighborhood  as  to  justify  an 
fojanetion.  As  to  a  petroleum  refinery  occupying  four  acreeat  Allegheny  City,  on 
the  Ohio  side,  see  Com.  ▼.  Miller,  Pa.  Sup.  Ct.,  21  Atl.  R.  188,  citing  Wood  on  Nuisances. 
490;  70  P^  St.  102;  8  Eng.  L.  ft  £q.  221.    See  the  question  of  the  natural  use  of  land 
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many  collieries  and  farnaces  —  it  was  a  lawful  trade,  and  not  negli- 
gently managed.  On  the  same  principle  an  owner  of  land  may  not 
be  prevented  from  filling  up  wet  and  marshy  places  on  his  own  soil 
for  its  amelioration  and  his  own  advantage,  because  his  neighbor's 
land  is  so  situated  as  to  be  incommoded  by  it,  and  he  ^'  cannot  be  com- 
pelled to  suffer  his  land  to  be  used  as  a  reservoir  or  water-table 
for  the  convenience  or  advantage  of  others,  although  the  stream  into 
which  he  drains  does  not  keep  np  as  it  did  before,  and  the  supply 
which  the  said  stream  was  accustomed  to  receive  was  earlier  ex- 
hausted." In  like  manner  one  may  dig  out,  wall  up,  and  increase  the 
flow  of  water  from  a  spring  on  his  own  land,  although  some  injury 
from  the  increased  flow  of  water,  at  some  seasons,  may  result  from  the 
improvement.  But,  while  a  man  may  overflow  his  own  land,*  yet,  "if 
such  overflow  spread  disease  and  death  through  the  neighborhood,  it 
may  be  abated,  and  he  must  respond  in  damages  for  the  special  injury." 
Even  the  construction  of  the  roof  of  a  building  in  a  city,  "so  that 
snow  falling  upon  it  is  liable  to  be  precipitated  upon  the  sidewalk,'*  is 
a  nuisance,  '*  for  it  necessarily  impairs  the  safety  of  persons  passing  be- 
low it  in  the  lawful  use  of  the  street  upon  which  it  fronts.' 


)j» 


discussed,  Sanderson  v.  Pennsylvania  Ckuil  Co.,  102  Pa.  St.  802;  118  Pa.  St.  126; 
Boban  v.  P.  J.  G.  L.  Ck).,  122  N.  Y.  18;  Rylands  v.  Fletcher,  L.  B.,  3  H.  L.  380; 
Pennington  v.  Brinsop  Hall  Coal  Co.,  L.  R.,  5  Ch.  Dtv.  769.  A  recent  case  in 
the  Supreme  Court  of  Indiana — Barnard  v.  Shirley  —  reviews  many  of  these 
decisions,  and  arose  upon  these  singular  facts.  Adjoining  plaintiff's  farm,  at 
Martinsville,  in  that  State,  a  well  was  drilled  and  from  it  a  large  volume  of  water 
flowed,  which,  after  being  used  for  bath-houses,  was  carried  by  a  drain  into  a  stream 
running  through  plaintifPs  land.  The  water  was  found  to  possess  curative  quaUties. 
Some  of  the  persons  who  used  the  bath-houses  were  afflicted  with  contagious  dis- 
eases, and  it  was  charged  that  the  water  was  so  polluted  as  to  injure  the  health  of 
persons  living  upon  the  land  and  drinking  the  milk  from  cows  pastured  there.  The 
Supreme  Court  decided  that,  "as  the  use  of  the  springs  was  lawful  and  could  not 
be  carried  on  elsewhere,  and  was  a  public  benefit,  it  was  only  necessary  that  it 
should  be  conducted  with  due  care,  and  any  injury  then  resulting  must  be  borne 
without  compensation."    Barnard  v.  Shirley,  84  N.  E.  R.  600. 

»  Waffle  v.  N.  Y.  C.  R.  R.  Co.,  58  N.  Y.  418 ;  see  Gould  v.  Booth,  66  N.  Y.  63; 
N.  Y.  C.  &  H.  R.  R.  Co.  V.  The  City  of  Rochester,  127  N.  Y.  691;  Waffle  v.  Porter.  61 
Barb.  130;  Mills  v.  Hall,  9  Wend.  815. 

«  Walsh  V.  Mead,  8  Hun,  890;  Shipley  v.  Fifty  Associates,  101  Mass.  251;  106  Mass. 
194;  see  Wenzlick  v.  McCotter,  87  N.  T.  122.  A  conductor  pipe  designed  to  con. 
vey  water  from  the  roof  of  a  building  in  a  city  to  the  ground,  when  constructed  with 
due  care  and  proper  precautions,  in  the  absence  of  a  municipal  ordinance  forbidding 
the  discharge  of  water  in  this  manner,  though  it  freeze  and  form  ice  on  the  sidewalk, 
is  not  to  be  deemed  a  nuisance.    See  Weston  v.  City  of  Troy,  189  N.  Y.  281. 
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It  is  evident  that  to  bring  disturbances  of  the  comfortable  enjoyment 
of  life,  or  injuries  by  nuisances,  under  the  control  of  the  police  powers, 
properly  exercised  by  the  local  or  State  government,  three  elements 
must  be  found  united,  which  may  be  classed,  as  a  common  injury,  some 
violation  of  a  right,  and  some  substantial  damage.  In  the  case  of  Mills 
V.  Hall,  it  is  seen  that  the  paramount  rule  of  public  safety  must  govern, 
for  the  court  holds  that  rights  and  immunities  of  private  citizens  must 
yield  when  opposed  to  the  public  health,  although  otherwise  the 
defense  of  title  and  lawful  use  would  be  sufficient. 

It  will  be  useful,  however,  to  note  the  large  number  of  cases  cited  in 
every  leading  decision  on  this  subject,  for  the  lines  are  often  finely 
drawn  and  the  analysis  subtle,  which  divide  actions  and  remedies  on 
complaints  of  injuries,  as  we  may  instance  in  the  cases  of  8alvin  v. 
North  Brancepeth  Coal  Company,  and  Campbell  v.  Seaman.*  We 
also  observe  that,  in  regard  to  offensive  trades,  we  are  necessarily  remit- 
ted, more  and  more,  to  the  judgment  and  discretionary  action  of  local 
authorities,  because,  in  their  ever  new  appearances  and  influences,  they 
cannot  be  provided  for  in  express  terms,  and  in  definite  specific  pro- 
visions of  law.  But  to  enumerate  some  of  the  decided  cases  will  be  use- 
ful for  explanation  and  for  reference. 

The  singing  of  a  ribald  song,  containing  the  stanza  charged  in  the  in- 
dictment, in  a  loud  and  boisterous  manner  on  the  public  street,  in 
the  presence  of  divers  persons,  continued  for  the  space  of  ten  minutes, 
is  a  noisance,  although  the  special  words  charged  may  not  have  been 
repeated.'  Unnecessary  outcries  in  a  street,  in  malice  and  mischief, 
and  not  to  give  warning  of  danger,  are  a  public  nuisance.  A  defend- 
ant was  convicted  on  an  indictment  for  making  great  noises  in  the 
night  with  a  speaking  trumpet,  to  the  disturbance  of  the  neighborhood, 
which  the  court  held  a  nuisance.' 

*^  If  a  person  collects  together  a  crowd  of  people  to  the  annoyance  of 
his  neighbors,  that  is  a  nuisance  for  which  he  is  answerable ;  although 
it  may  not  be  his  object  to  create  a  nuisance,  yet,  if  it  be  the  probable 
consequence  of  his  act,  he  is  answerable  as  if  it  were  his  actual  object ; 
if  the  experience  of  mankind  must  lead  any  one  to  expect  the  result, 

»  81  L.  T.  R.  (N.  8.)  154;  63  N.  Y.  568. 

*  State  ▼.  Toole  (X.  C),  11  S.  E.  B.  168. 

*  State  T.  Gnham,  8  Sneed  (Tenn.),  184;  Com.  v.  Oakes.  118  Mms.  8;  1  Raas.  Or. 
827;  Bax  v.  Smith,  1  Str.  704;  and  see  a  precedent  for  keeping  dogs  which  made 

in  tbe  night,  2  Chitty  Crim.  L.  647. 
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he  will  be  answerable  for  it."*  In  Bex  v.  Moore  an  indictment  ehai^ged 
the  defendant  with  keeping  certain  inclosed  grounds  near  to  the  high- 
way, and  to  certain  houses,  for  the  purpose  of  persons  frequenting  such 
grounds,  and  meeting  therein  to  practise  rifle  shooting,  and  to  shoot  at 
pigeons,  with  gnns;  and  that  he  did  unlawfully  and  injuriously  cause 
divers  persons  to  meet  and  frequent  there  for  that  purpose,  and  did 
unlawfully  and  injuriously  permit  and  suffer,  and  cause  and  occasion  a 
great  number  of  idle  and  disorderly  persons,  armed  with  guns,  to  as- 
semble in  the  street  and  highways,  and  other  places  near  the  said  prem- 
ises, discharging  fire-arms  and  making  a  great  noise  and  disturbance,  by 
means  whereof  the  king's  subjects  were  disturbed  and  put  in  peril ;  the 
defendant  had  converted  some  land,  about  one  hundred  feet  from  a 
public  road,  into  a  shooting  ground,  where  persons  came  to  practise 
with  rifles  and  to  shoot  at  pigeons,  and  as  the  pigeons  which  were  fired 
at  often  escaped,  it  was  the  custom  for  idle  persons  to  collect  outside 
the  grounds,  and  on  the  neighboring  fields,  to  shoot  at  the  birds  as  they 
strayed,  by  which  a  great  noise  and  disturbance  was  created.  It  was 
objected  that  the  defendant  was  not  responsible,  as  he  neither  com- 
mitted the  nuisance  in  his  own  person,  nor  was  it  his  object  to  induce 
others  to  commit  it,  nor  was  it  a  necessary  and  inevitable  consequence 
of  any  act  of  his,  being  done  by  persons  beyond  his  control,  and  those 
persons  being  themselves  amenable  to  punishment  for  it ;  but  it  was 
held  that  the  evidence  supported  the  allegation  that  the  defendant 
caused  such  persons  to  assemble,  and  the  defendant  was  liable  to  be  in- 
dicted for  a  nuisance. 

It  has  been  held  an  indictable  offense  to  exhibit  at  the  windows  of  a 
shop  on  a  public  street  effigies,  and  attract  a  crowd  which  causes  the 
footway  to  be  obetrncted  so  that  the  public  cannot  pass  as  they  have  a 
right  to  do.'  The  keeping  in  a  public  house  of  "a  certain  common) 
ill-governed  and  disorderly  room,  suffering  for  lucre,  disorderly  {>ersons 
to  meet  and  remain  there  by  night  and  by  day,  drinking,  tippling, 
cursing,  swearing  and  quarreling,  making  great  noises  rolling  bowls  in 
and  at  a  game  commonly  called  ten  pins,"  is  a  public  nuisance.'  In 
this  case  the*  noise  and  disturbance  of  the  neighborhood  would  also 
make  the  place  a  disorderly  house. 

»  Rex  V.  Moore.  3  B.  &  Ad.  18i;  Rex  v.  Carlisle,  6  C.  &  P.  825:  Bac.  Abr..  tit.  Nui- 
sances; Rex  V.  Higginson,  2  Burr.  1288;  Gregory  v.  Tuffs,  6  C.  &  P.  271;  4  Tyrw.  830; 
Gregory  v.  Tavenor,  6  C.  &  P.  280;  1  Rubs.  Cr.  822. 
. »  Rex  V.  Carlisle.  6  C.  &  P.  625;    Rex  v.  Rassell,  6  East,  427. 

s  Bloomhaff  v.  The  State,  8  Blackf.  205. 
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Disorderly  inns  may  be  pnblic  nuisances,  and  various  offenses  were 
charged  against  them  as  such,  including  that  of  demanding  exorbitant 
prices.  Bawdy,  gaming  and  disorderly  houses  have  been  universally 
classed  as  nuisances.'  A  concert  saloon,  where  men  and  women  are 
allowed  to  come  together  for  improper  purposes,  has  been  held  a  dis- 
orderly house,*  as  also  a  tippling  house,  where  disorderly  persons  con- 
gregate. The  owner  may  be  held  liable  if  he  knowingly  rents  it  for 
such  use.  A  cock-pit  was  indictable  at  common  law,  also  a  common 
stage  for  rope  dancers.  Driving  horses  through  a  public  street  so  as 
to  endanger  the  lives  of  passers-by  has  been  declared  a  public  nuisance, 
because  public  safety  is  paramount  law.  To  permit  a  furious  mastiff 
or  bull  dog  to  go  at  large  and  unmuzzled  may  be  a  nuisance,  and  ''  from 
the  ferocity  of  his  nature  being  dangerous  and  a  cause  of  terror  to  his 
Majesty's  subjects"  the  owners  may  be  indicted.'  Singing  birds  have 
been  found  nuisances  and  abated  in  cities,  and  the  practising  on  musical 
instruments  has  been  restrained.  A  case  was  reported  from  London 
where  a  violoncello  was  complained  of,  played  by  an  amateur  for  eight 
hours  a  day,  including  Sundays,  and  the  court  held  that  no  man  was 
justified  in  practising  so  many  hours  in  '*  mansions  "  or  flats,  and  three 
hours  a  day  was  quite  long  enough. 

Other  nuisances  affecting  the  peace  and  good  order  of  the  neighbor- 
hood may  be  mentioned.  Eavesdroppers  are  public  nuisances,  se- 
cretly listening  at  doors  of  jury  rooms  or  in  public  buildings, 
or  at  doors  and  windows,  to  frame  mischievous  tales/  A  com- 
mon scold  was  a  public  nuisance,  and  the  Massachusetts  law,  ap. 

»  1  Ross.  Cr.  827;  1  Hawk.  P.  C.  C.  78,  note;  Rex  v.  Davies,  5  T.  R.  826;  3  Hale. 
174;  1  Raas.  Cr.  828;  Reg.  v.  Williams,  1  Salk.  883;  Bac.  Abr.,  tit.  Nuisances;  see 
Tkniier  ▼.  Tmstees,  5  HiU,  121;  Com.  v.  GN>ding,  8  Mete.  180;  State  v.  Williams,  80 
N.  J.  L.  102;  James  Butler's  case,  1  City  Hall  R.  66;  State  v.  Hand,  7  Iowa.  411;  U. 
8.  T.  Colambas,  5  Cranch  U.  8.  C.  C.  804. 

*  Gregory  ▼.  Taff,  6  C.  P.  271;  Bloomhaff  ▼.  The  State,  8  Blackf.  205;  People 
T.  Erwin,  4  Denio,  129;  State  ▼.  Bailey,  21  N.  H.  848;  Clementine  v.  State,  14  Mo. 
112;  State  ▼.  Stevens,  40  Me.  550;  Meyer  ▼.  SUte,  41  N.  J.  L.  6;  Rex  v.  Howell,  8 
Keb.  510;  1  Hawk.  P.  C.  C.  75,  §6;  Bac.  Abr.,  tit.  Nuisances;  see  Wood  on  Nuisances^ 
p.  87. 

>  1  Ras8.  Cr.  827,  note;  Boms  Just.,  tit.  Nuisances,  1;  8  Chitty  Cr.  L.  648;  see  N. 
T.  L.  J.,  Dec.  29.  1890,  and  N.  T.  San.  Code,  §  172. 

«8ute  ▼.  Pennington.  8  Head  (Tenn.).  299;  Com.  ▼.  Lovett.  4  Clark  (Pa.).  5:  1 
Buss.  Cr.  827.  Eavesdroppers  or  such  as  listen  under  walls  or  windows  or  the  eaves 
of  a  house  to  hearken  after  discourse,  and  thereupon  to  frame  slanderous  and  mis- 
chierons  tales  are  a  common  nuisance  and  presentable  at  the  common  leet  or  are 
iBdietable  at  the  Sessions  and  punishable  by  tine  and  finding  sureties  for  good  be- 
Wvior.    4  Blaekst.  Com.  167;  Bums  Just.,  tit.  Eavesdroppers. 
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parently  retaining  cognizance  of  the  crime,  fixes  it  npon  either 
sex.'  Secretly  breaking  into  a  dwelling-house  and  making  a  great 
noise,  whereby  a  pregnant  woman  therein  miscarried,  has  been  held  a 
public  nuisance  ;*  also  screening  coal  in  a  public  place,'  and  sawing 
long  sticks  of  timber  in  the  street  before  they  are  carried  into  a  timber 
yard.*  '*The  accumulation  of  a  large  number  of  bales  of  cotton  on 
a  public  street,  near  the  business  centre  of  a  city,  in  such  a  manner  as 
to  obstruct  the  street,  though  a  passage  is  left  for  footmen,  by  whom  it 
is  almost  solely  used,  and  to  expose  the  city  to  the  danger  of  the  cotton 
being  fired  by  passing  engines  and  smokers,  is  a  nuisance.^'*  A  ruined  or 
dilapidated  wall,  threatenmg  to  fall  on  a  public  street,  is  a  nuisance/ 

Whatever  openly  outrages  decency,  and  is  injurious  to  public  morals, 
is  a  misdemeanor.  The  publication  of  an  obscene  newspaper  is  a  pub- 
lic nuisance/  In  Harring  v.  Walsond,  a  monstrous  child  tiiat  died, 
was  embalmed,  to  be  kept  for  a  show,  but  was  ordered  by  the  Lord 
Chancellor  to  be  buried/  In  Rex  v.  Crunden,  McDonald,  C.  B.,  ruled, 
*^  tliat  whatever  place  become  the  habitation  of  civilized  men,  there,  the 
laws  of  decency  must  be  enforced/"  In  Rex  v.  Sir  Charles  Sedley, 
it  was  found  that  defendant  showed  himself  naked  from  a  balcony,  in 
Covent  Garden.  He  confessed  the  indictment,  and  was  sentenced  to 
pay  a  fine  of  2,000  marks,  to  be  imprisoned  a  week  and  give  security 
for  good  behavior  for  three  years.*"  Indecent  exposure  of  the  person, 
either  on  a  sea  beach,  or  in  the  yard  of  a  house  in  a  city,  is  contra 
bonos  mores  and  a  nuisance.**  '^  Exhibiting  a  stud  horse,  in  a  public 
street,  is  a  public  nuisance,  because  in  violation  of  public  decency."  *' 
^'  Urinating  in  a  spring,  at  which  the  public  are  accustomed  to  drink, 
is  a  public  nuisance. 
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»  J.  Anson  v.  Stewart,  1  T.  R.  754;  Rex  v.  Cooper,  2  Sir.  1S46;  Regina  ▼.  Foxby,  6 
Mod.  218;  Com.  v.  Harris,  101  Mass.  29;  Field's  case,  6  City  HaU  R.  90;  Roacoe's 
Cr.  Ev.  74;  Com.  v.  Foley,  99  Mass.  497. 

« Com.  V.  Taylor,  5  Binn.  (Pa.)  277. 

*  Com.  V.  Warren,  4  Gray,  218. 

*  Rex  V.  Jones,  8  Campb.  280. 

» Marine  Ins.  Co.  v.  St.  L.  I.  M.  &  8.  R.  Co.,  41  Fed.  R.  648. 

*  Murray  v.  McSbane,  52  Md.  217;  86  Am.  R.  867. 

•»  1  Hawk  P.  C,  chap.  5,  §  4;  1  and 2  Vict.,  cbap.  88;  4  Blackst.  Com.  65;  1  Ross.  Cr. 
826;  State  v.  Harrison,  28  Tex.  282;  Wood  on  Nuisances,  82. 

8  2  Cban.  C.  110;  1  Russ.  Cr.  826,  note  e.;  cited  in  Bums  Justice,  tit.  Nuisance. 

» 2  Campb.  89;  1  Russ.  Cr.  826,  note. 

'0 1  Keb.  620. 

"  Rex  V.  Crunden,  2  Campb.  89;  Miller  v.  People,  5  Barb.  208. 

"  Nolin  ▼.  Mayor  of  Franklin,  4  Terg.  168;  1  Russ.  Cr.  824. 

»  State  V.  Taylor,  29  Ind.  184. 
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In  Miller  v.  The  People,  npon  an  appeal,  the  facts  were  considered 
by  the  court,  and  particularly,  that  the  neighbor  who  complained  was 
on  bad  terms  with  the  defendants,  that,  with  one  exception,  there  were 
no  other  dwellings  within  a  quarter  of  a  mile,  and  that  it  was  for  the 
jury  to  find  whether  there  had  been  any  intentional  wanton  and 
indecent  exposure.  It  was  held,  there  was  error  in  that  this  was  with- 
drawn bv  the  charge  to  the  jury  from  their  consideration.  Also,  that  the 
intent,  in  such  a  case,  was  a  material  ingredient,  and  a  new  trial  was 
necessary. 

Affrays  and  disturbances  in  a  church,  or  a  churchyard,  were  not 
only  punishable  by  statute,  but  were  cognizable  by  the  law  courts,  as 
Lord  Mansfield  saAdp^v  saltUe  animae.^  Disturbance  of  any  religious 
meeting  was  a  nuisance,  as  of  a  Lutheran  congregation,  under  the 
English  law,  or  of  a  camp  meeting  in  South  Carolina.  It  was  held 
to  be  ^'  a  place  set  apart  for  the  worship  of  Almighty  Ood,"  and  thus 
under  the  protection  of  the  law.* 

Encroachment  on  a  turnpike,  by  a  railroad  exceeding  the  limits  of 
law,  is  a  nuisance,  and  for  special  damages,  as  for  fright  and  death  of  a 
Lorse,  the  railroad  is  liable.'  Unsafe  highways  and  bridges  are  indicta- 
ble as  nuisances.^  Obstructions  of  highways*  are  nuisances.  A  con- 
stable, who  obstructed  a  liighway  for  the  sale  of  goods  taken  on 
execution,  was  held  guilty  of  nuisance.  A  fence  on  a  highway  is  a 
public  nuisance.*  In  Smith  v.  Commonwealth,  it  was  held  that  a  per- 
son who  keeps  a  house  wherein  offenses  punishable  by  fine  are  com- 
mitted, creates  a  nuisance,  because  such  places  are  in  derogation  of  public 
morality\  The  erection  of  a  private  building  upon  land  reserved  for 
a  public  sqnare,  which  has  been  illegally  sold  by  the  public  authorities, 
is  a  nuisance  of  such  an  irreparable  nature  as  to  give  a  court  jurisdic- 

1  WUson,  Clerk,  ▼.  Greaves,  1  Burr.  2S0;  see  N.  Y.  Penal  Code.  §  650. 

*  Rex  V.  Habe,  Peakes  R.  181;  State  ▼.  Hall,  2  BaUej  (S.  Car.),  151;  1  Bass.  Cr., 
cbap.  28;  WUlUms  ▼.  Glemster,  2  B.  &  C.  690. 

>  Moshier  ▼.  UUca  &  S.  R.  R.,  8  Barb.  427;  see  Bex  ▼.  Pease,  4  B.  &  H.  80;  Bor. 
dentown  v.  S.  Amboj  T.  Co.,  17  N.  J.  L.  814. 

«  Providence  v.  Clapp,  17  How.  161;  HaU  v.  Ricbmond,  Woodb.  &M.  889;  88  Me. 
460;  4  Cush.  865;  6  Vt.  496;  13  Pick.  842.  Fireworks  at  the  junction  of  two  narrow 
streets  a  naisanoe.     Spelr  v.  City  of  Brooklyn,  189  N.  Y.  6. 

*  Rex  V.  RosseU,  6  East,  427;  People  v.  Conningbam,  1  Denio,  524;  Com.  v.  King, 
18  Mete  115;  Wetmore  v.  Tracy,  14  Wend.  250;  Wrigbt  v.  Saunders,  65  Barb.  214; 
Com.  V.  Mil  wain,  18  S.  ft  R.  (Pa.)  408;  Rex  v.  Carlisle,  6  C.  &  P.  686. 

*  Rex  V.  Rnssell.  6  East,  427;  People  v.  Cunningham,  1  Denio,  524;  Irvine  t. 
Wood.  51  N.  Y.  224. 

«  Smitb  T.  Com.  (Ky.),  6  B.  Monr.  21;  U.  S.  v.  Hart,  Pet.  C.  C.  890. 
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tioQ  to  grant  a  perpetaal  injaDction.  A  stractore  erected  without  law- 
fnl  authority  on  a  street  is  a  nuisance,  and  the  line  of  decisions  which 
confirm  the  rights  of  owners  of  property  abutting  on  public  streets,  to 
easements  of  ingress  and  egress,  air,  light  and  ventilation,  free  from 
the  obstructions  of  platforms  and  structures  of  elevated  railroads,  con- 
firm and  extend  the  rule  which  has  long  since  been  declared  in  favor 
of  similar  rights  in  private  actions/ 

An  ordinance  of  the  city  of  New  Orleans,  which  prohibits  smoking 
in  street-cars  under  penalty  of  fine  and  imprisonment,  is  not  unconsti- 
tutional, since  it  neither  deprives  any  one  of  personal  liberty  nor  in- 
vades any  right  of  private  property.*  On  a  bill  to  enjoin  the  building 
of  a  railroad  track  across  a  street,  *^  the  evidence  showed  that  plaintiff 
owns  improved  property  on  one  of  the  streets,  where  he  lives  and  does 
business  as  a  retail  merchant ;  that  the  street  on  both  sides  of  the  cross- 
ing is  populous,  filled  with  stores,  shops,  boarding-houses  and  residences ; 
that  the  proprosed  railroad  track  will  divert  travel  from  it,  decrease  the 
value  of  plaintiff's  property,  and  take  away  some  of  the  trade  which  he 
now  enjoys.  Held,  a  sufficient  showing  of  special  injury  to  enable 
plaintiff  to  enjoin  the  crossing  as  a  public  nuisance.'"  Defendant 
maintained  a  dam^  on  a  river  which  caused  the  waters  to  overflow  the 
highway,  whereby  the  plaintiff  town  was  put  to  yearly  expense  in  re- 
pairing the  same.  Held,  that  plaintiff  had  suffered  special  damage 
from  the  nuisance,  being  bound  to  maintain  the  highway,  and  could 
recover  such  damages. 

A  powder  magazine  maintained  within  the  limits  of  an  incorporated 
town  in  violation  of  its  ordinances  is  a  nuisance  jTer  Be.^  A  fat  render- 
ing factory,  which  nauseated  by  its  odors  a  dozen  people  living  in  the 
vicinity,  so  that  one  man  gave  up  work,  others  refused  to  work  be- 

>  State  V.  Harrison.  23  Texas,  232;  Com.  ▼.  Mann,  4  Graj,  213;  Story  v.  N.  Y.  El. 
R.  R.,  90  N.  Y.  122;  Glaessner  v.  Anheaser  Busch  B.  Co.  (Mo.),  13  S.  W.  R.  707;  In. 
habitants  of  Charlotte  v.  Pembroke  Iron  Works  (Me.),  19  Atl.  R.  902;  Dexter  v.  Tree, 
117  111.  532.  A  dam  maintained  at  an  unlawful  height  in  a  navigable  river.  Arpin 
V.  Bowman,  83  Wis.  54. 

»  State  V.  Heidenhain  (La.),  7  So.  R.  621. 

<  Glaessner  v.  Anheuser-Busch  Brewing  Ass'n  (Mo.),  18  S.  W.  R.  707. 

«  Inhabitants  of  Charlotte  ▼.  Pembroke  Iron  Works  (Me.),  19  Atl.  R.  902. 

*  Lafflin  Rand  Powder  Co.  v.  Teamey  (III.),  23  N.  E.  R.  389.  It  has  been  doubted 
whether  the  corporation  of  PhUadelphia  has  the  right  to  license  a  nuisance.  Com. 
▼.  Passmore,  1  Serg.  &  R.  217.  A  small-pox  hospital  was  held  not  to  be  witUn  the 
definition  of  the  English  Public  Health  Act.  as  a  "noxious  hunness"  but  it  was 
questioned  whether,  in  a  proper  action,  it  might  be  viewed  as  a  nuisance  per  te. 
Wittington  Board  of  Health  v.  Corporation  of  Manchester,  68  L.  T.  (N.  S.)  887. 


Offensive  Trades  and  Nuisances.  201 

cause  of  tne  stench,  a  number  of  families  were  obliged  to  stay  indoors 
and  close  their  windows,  was  determined  to  be  a  nuisance,  becanse  *'  the 
odors  were  hazardous  to  the  public  health  within  the  meaning  of  the 
statute.^'*  The  use  of  fuel  which  develops  a  dense  or  pungent  smoke  has 
been  held  a  nuisance.'  In  Rex  v.  Neil,  Abbot,  C.  J.,  where  a  varnish 
factory  was  involved,  stated  the  provision  which  distinguishes  many  of 
these  cases,  as  follows  :  ^'  The  only  question,  therefore,  is  this :  Is  the 
business  as  carried  on  by  the  defendant  productive  of  smells  offensive 
to  persons  passing  along  the  public  highway."*  Any  act  which  pol- 
lutes and  corrupts  the  air  so  as  to  produce  a  real  and  sensible  damage 
constitutes  a  nuisance,  and,  in  respect  thereto,  Mr.  Justice  Thompson, 
in  Dennis  v.  Eckhardt,  says:  '^  Yielding  to  this  rule  of  equal  rights,  I 
cannot  find  authority  in  the  law  for  saying  that  a  thing  which  fills  the 
atmosphere,  that  others  have  a  right  to  live  in,  with  offensive  smoke 
and  odors,  stifles  the  breath,  produces  nausea  and  headache,  drives  chil- 
dren from  their  playgrounds  and  men  from  their  gardens,  prevents  the 
drj'ing  of  clothes  and  ventilation  of  houses,  darkens  the  sunlight,  and 
converts  pleasant  residences  into  prison-houses  in  dog-days,  and  defiles 
carpets,  curtains,  and  dinner  plates  with  deposits  of  soot  and  dirt,  is 
Dot  a  nuisance,  even  though  such  results  are  only  occasional."^ 

Noise*  and  vibration  have  been  considered  elements  of  nuisance,  and 
these  noises,  from  whatsoever  cause,  will,  on  a  proper  case  made,  be  a 
safficient  ground  for  an  injunction,  and,  therefore,  annoyances  there- 
from occasioned  by  unusual  and  unreasonable  hours  of  work  are«prc- 
ventable.  In  like  manner  the  ringing  of  church  bells  at  unreasonable 
hours,  or  in  an  unreasonable  way,  has  been  enjoined  as  a  nuisance,  and 
it  was  held  that  a  music  master  must  not  give  lessons  or  practise  so  as 
to  be  a  nuisance  to  his  neighbors.* 

>  State  ▼.  Neidt,  N.  J.  19.  A.  R.  318. 

*  Rhodes  v.  Danbar,  57  Pa.  St.  275;  SavUle  ▼.  KUmer,  26  L.  T.  R.  (N.  S.)  277; 
Cartwright  ▼.  Qnj,  12  Orant  Ch.  (Ont.)  400;  Crump  v.  Launbert,  9  L.  R.,  8  Eq.  Cas. 
409. 

<  Rex  ▼.  NeUU  2  CAP.  485;  Rex  ▼.  Watts,  id.  486;  Rex  ▼.  Pappineaa,  1  Str. 
686:    Morlej  v.  Pragnall,  Cro.  Car.  500;  Moshier  v.  Utica  &  S.  R.  R.  Co.,  8  Barb.  482. 

*  Bispham's  Pr.  Eq.  498;  3  Grant's  Cases,  802;  Smith  ▼.  Cammlngs,  2  Par.  Sel. 
Cas.  (Pa.)  92. 

«  Am.  Leg.  Reg.,  Oct.,  1888;  Bispham's  Pr.  Eq.  498;  Wood  on  Nuisances,  688; 
Fish  ▼.  Dodge,  4  Denio,  816;  White  v.  Cohen,  1  Drewry,  818. 

*  Harrison  t.  St.  Mark's  Ch.,  8  W.  N.  C.  889;  84  Leg.  J.  222;  Scott  ▼.  Frith.  10  L. 
T.  (N.  8.)  290;  Davis  t.  Sawyer.  138  Mass.  289;  Leete  v.  Pilgrim  Cong.  Ch.,  14  Mo. 
580;  see  48  Alb.  L.  J.  102.  In  a  case.  1720.  Peere  Williams,  it  was  agreed  the  five  o'clock 
bell  shoald  not  be  nng;  Christie  ▼.  Davey,  L.  R.,  1898,  1  Ch.  816. 
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It  has  been  said  that  a  difference  exists  between  other  dajs  and  the 
rule  of  tlie  present  time,  and  that  we  may  not  term  any  lawful  trade, 
occupation  or  use  a  nuisance  j>^  ae  ;  but  this  may  well  be  doubted,  for 
the  elements  of  nuisance,  by  corruption  or  misuse,  or  even  as  in  the  case 
of  a  slaughter-house,  by  the  recent  incoming  of  inhabitants  to  new 
portions  of  a  city,  and  many  trades  and  uses  of  property  otherwise 
lawful,  have  been  held,  under  the  particular  circumstances,  nuisances.* 
In  People  v.  Rosenberg  it  tras  held  very  recently  by  the  Court  of 
Appeals  of  New  York,  that  the  State  legislature  may  regulate  or  pro- 
hibit the  carrying  on  of  any  business,  in  such  a  manner  and  in  such 
place,  as  to  become  dangerous  and  detrimental  to  the  health,  morals  or 
good  order  of  the  community.  The  court  adds,  however,  **  that  an 
intention  should  not  be  attributed  to  the  law-making  power  to  arbi- 
trarily interdict  the  conduct  of  any  business  theretofore  recognized  as 
lawful,  irrespective  of  its  effect  upon  health,  morals  or  public  order, 
unless  it  has,  in  the  statute  itself,  used  language  of  such  explicit  im- 
port as  to  prednde  any  other  construction,  and  in  the  case  at  bar,  the 
judgment  was  reversed,  because  evidence  competent  and  material 
under  the  terms  of  the  statute  in  question,  uix>n  the  issne  of  the  exist- 
ence of  a  nuisance,  had  been  improperly  excluded. 

Whore  objection  was  taken  to  the  use  of  a  steam  engine  producing 
noise  and  jar,  the  court  says :  '^  Mere  noise,  unless  unusual,  ill-timed  or 
deafening,  may  not  be  such  a  nuisance  as  to  authorize  an  indictment 
or  a^jtion  therefor,  even  when  it  interferes  with  another  person's  avo- 
cations or  pursuits.  Thus  the  hum,  bustle  and  voices  of  a  school, 
which  disturbed  the  studies  of  a  professor  in  the  neighborhood,  or  the 
passage  of  railway  trains  near  a  church.  A  neighbors  light  may  be 
obscured  by  a  wall  built  upon  one's  land  without  such  responsibility, 
because  the  right  so  to  build  is  part  of  the  elements  of  ownership."* 

1  Wood  on  Nuisances,  650-657;  Reginav.  Croos,  2  C.  &  P.  484;  Bischop  t.  Banks, 
33  Conn.  118;  Aldred's  case,  9C.  R.  586;  Pollers  v.  Penn.  B.  R.  Co.,  1  W.  N.  C.  295; 
Rhodes  v.  Dunbar,  7  P.  F.  Smith,  275;  Fish  v.  Dodge,  4  Denio,  816;  Bispham's  Pr. 
Eq.  493;  Brady  v.  Weeks,  8  Barb.  156;  2  LiUy  Reg.  809;  Poynton  v.  Gill,  2  Roll. 
Abr.  140;  Rex  v.  Wilcox,  a  glass  house  at  Lambeth,  2  Salk.  458;  Reg.  v.  Pierce, 
soap  boilery  at  Ludgate  Hill.  2  Shower,  327;  Sampson  v.  Smith,  8  Sim.  272;  Whitney 
V.  Bartholomew,  21  Conn.  213;  Pickard  v.  Collins,  28  Barb.  444;  Barnes  ▼.  Hathlom, 
54  Me.  124;  Curtis  v.  Winslow,  88  Vt.  690;  Wood  on  Nuisances,  698;  see  People  v. 
Rosenberg,  as  to  constitutional  power  to  prohibit  a  business  as  a  nuisance,  188  N.  Y. 

410.  416. 

« McKeon  v.  See,  4  Robt.  466,  467;  Comyn's  Dig.  C.  294;  First  Baptist  Choreh  ▼. 
Utica  &  S.  R.  R.  Co.,  6  Barb.  818;  Mahan  v.  Browiv  18  Wend.  91. 
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JBaming  one's  fallow  land  is  a  legal  mode  of  nsing  it,  and  a  neighbor  is 
bound  to  protect  himself  against  the  spreading  of  a  fire  kindled  for  the 
purpose.  In  Stuart  v.  Hawley,  it  is  said  :  "  The  mere  fact  that  the  fire 
was  set  in  a  dry  time  in  July  upon  low,  swampy  ground,  previously 
burned  over  and  destitute  of  brush,  will  not  be  suflScient  to  allow  recov- 
ery." An  injury  to  a  neighbor's  house  is  not  actionable  by  excavating 
on  one  side,  except  under  a  special  statute  in  a  city,  or  if  the  natural 
soil  on  the  neighbor's  side  is  disturbed.  It  were  easier  to  follow  the 
court  in  Tipping  v.  St.  Helens  S.  Co.,  and  the  citation  made  by  Lord 
Westbury,  in  the  old  Scotch  maxim,  which  forbids  a  man  to  use  his 
own  rights  in  emuUUionem  vicmV  No  one  is  justified  in  ruthlessly 
pursuing  his  own  rights,  or  his  choice  of  advantages  and  obligations ; 
and  in  no  class  of  cases,  perhaps,  is  the  application  of  the  rule  of  law 
to  the  facts  found,  more  dependent  upon  the  discretion  of  the  court, 
than  in  that  of  nuisances  from  offensive  trades.  Discriminations  are 
to  be  made ;  first,  that  a  reasonable  use  of  property,  both  with  regard 
to  public  and  private  interests,  will  not  be  interfered  with,  and  in  so 
far  every  one  has  the  guarantee  of  the  Constitution  and  the  laws ; 
second,  that  annoyances,  such  as  are  experienced  by  dwellers  in  popu- 
lous towns  and  cities,  must  often  be  endured  without  redress,  because 
they  are  of  minor  importance  compared  with  the  general  good ;  third, 
that  the  questions  of  the  origin,  continuance  and  extent  of  a  nuisance 
are  important  in  any  choice  of  courts  or  remedies,  legal  or  equitable. 

The  ground  of  equity  jurisdiction  has  been  frequently  stated  to  be,  to 
prevent  irreparable  mischief  and  also  to  prevent  offensive  and  vexations 
litigation,  but  in  Hole  v.  Barlow  an  action  at  law  for  damages  from  a 
brick  kiln,  causing  noxious  and  unwholesome  vapors  to  arise,  the 
diarge  of  Mr.  Justice  Byles  was  sustained  by  the  court  on  appeal,  that 
it  is  not  everybody  whose  enjoyment  of  life  and  property  is  rendered 
uncomfortable  by  the  carrying  on  of  an  offensive  or  noxious  trade  in 
the  neigh)>orhood  that  can  bring  an  action.'  He  said  the  neighbor- 
hoods of  Birmingham  and  Wolveston,  in  England,  '^  would  be  full  of 
persons  bringing  actions  for  nuisances  arising  from  the  carrying  on  of 

laark  ▼.  Foot.  8  Johns.  421;  Staart  v.  Hawley.  22  Barb.  619;  Bennet  t.  Scott, 
18  Barb.  847;  Panton  v.  HoHand,  17  Johns.  92;  Farrand  v.  Marshall,  21  Barb.  409; 
Baddiff  Exra.  v.  Mayor,  4  N.  T.  195.  and  cases  cited;  Egerer  v.  N.  T.  C.  &  H.  R.  B., 
ISO  N.  Y.  106;  King  t.  Morris  &  E.  B.  B..  18  N.  J.  Eq.  897;  11  H.  L.  Cas.  649; 
Bisph.  Pr.  Eq.  494. 

<Hole  T.  Barlow,  4  C.  B.  (N.  S.)  884;  Comyn's  Dig.,  tit.  Nuisances;  Doellner  ▼. 
Tynan.  88  How.  Pr.  176;  Broom's  Leg.  Max.  165;  New  L.  Lib.  84. 
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the  noxioas  and  offensive  trades  in  their  vicinity  to  the  great  injury 
of  the  manufactaring  and  social  interests  of  the  country."  The  jury 
were  instructed,  that  although  the  nuisance  might  be  such  as  to  render 
the  plaintiff^s  enjoyment  of  his  life  and  property  uncomfortable,  yet  if 
they  should  find  that  the  place  where  the  business  was  carried  on  was 
a  convenient  and  proper  place  for  the  purpose,  the  action  could  not 
be  maintained.  In  Attorney-General  v.  Lee,  where  an  injunction  was 
sought  against  a  mill,  the  court  says :  ^'  But  it  appears  to  us  this  is  a 
case  of  private  nuisance,  if  a  nuisance  at  all,  in  the  erection  of  a  mill, 
which  will  be  a  public  convenience,  and  there  is  nothing  to  show  tliat 
there  is  so  great  a  disproportion  between  the  private  suffering  and  the 
public  convenience  as  would  authorize  the  court  to  interfere."  And 
in  Pottstown  Gas  Co.  v.  Murphy  it  was  held  that  a  certain  degree  of 
offensive  odor,  unavoidably  incident  to  gas  making,  must  be  endured 
by  the  public* 

In  Fish  V.  Dodge,*  although  the  responsibility  of  the  creator  of  a 
nuisance  is  extended  so  that  ^^  he  must  find  some  way  of  putting  an 
end  to  the  injury,"  even  though  the  erection  be  upon  the  land  of  an- 
other, and  he  has  no  right  to  enter  for  the  purpose  of  removing  it ; " 
yet,  the  court  says,  ^^  none  of  the  cases  go  far  enough  to  aid  the  plain- 
tiff unless  the  defendant  can  be  regarded  as  the  author  of  the  nuisance,*' 
and  in  Babbage  v.  Powers,  the  Hew  York  Court  of  Appeals,  assuming 
the  general  doctrine  that  the  public  are  entitled  to  the  street  or  high- 
way in  the  condition  in  which  they  placed  it,  says*  that  when  an  exca- 
vation is  made  with  the  consent  of  proper  municipal  officers,  the  rule 
of  liability  relaxes  its  severity,  and  rests  upon  the  ordinary  principles 
governing  actions  of  negligence."* 

A  notable  example  may  l)e  in  stagnant  water,  which  is  a  nuisance. 
This  doctrine  again  has  its  exceptions.  Stagnant  water  is  a  -nuisance 
per  se^  but  if  left  in  a  natural  condition  in  wet  lands,  the  courts 
have  said  the  owners  are  not  guilty  of  nuisance  ;'at  the  same  time  the 
abatement  of  the  nuisance  may  be  compelled  as  a  measure  of  health. 
In  some  States  the  cost  must  be  borne  by  the  lands,  in  others  an 
assessment  beyond  tlie  benefit   conferred   has  been   held  unconstitu- 

»  Atty.-Gen.  v.  Lee,  8  Mad.  Ch.  801;  Pottstown  Gas  Co.  v.  Marphj,  89  Pa.  St. 
257;  88  How  Pr.  184;  Pierce  v.  Dart,  7  Cow.  609. 

« 4  Denio,  817;  180  N.  Y.  285,  286;  see  N.  Y.  C.  &  H.  R.  R.  Co.  v.  The  Qty  of 
Rochester,  127  N.  Y.  591. 

»  Babbage  v.  Powers,  180  N.  Y.  281. 

*  Green  v.  Savannah,  6  Ga.  1;  Com.  v.  Webb,  6  Rand.  (Va.)  726;  Wood  on  Nul. 
sances,  681,  note,  and  cases  cited;  see  chap.  IV;  17  Barb.  225;  17  Fed.  R.  909;  58  Wis. 
461;  82  Ind.  169;  144  Mass.  158. 
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tiooal.  This,  however,  is  a  question  of  local  law,  for  do  physical 
naisance  is  without  some  remedy,  but  as  the  maxims  of  law  require 
this,  justice  equally  insists  that  the  remedy  shallbe  a  reasonable  one 
under  all  the  circumstances. 

In  Mayor  of  Colchester  v.  Brooks,'  an  action  on  the  case  for  in- 
juring the  plaintiffs  oyster  beds,  in  a  river,  by  improper  navigation  of 
the  defendant's  vessel,  on  the  trial  it  appeared  that  the  defendant's 
vessel,  passing  up  the  Colne,  a  navigable  tide  river,  grounded  at  a 
point  called  the  Hound,  on  an  oyster  bed  claimed  by  the  plaintiffs  as 
their  property,  and  there  did  considerable  damage.  For  want  of  being 
properly  anchored,  the  ship  shifted  her  position  when  the  tide  rose, 
grounded  in  another  place,  and  did  new  damage. 

The  jury  found  that  oysters  thrown  into  the  mid-channel  of  the  river 
were  a  nuisance,  and  tended  to  impede  the  navigation,  and  that  the 
defendant's  vessel  grounded  where  the  oysters  were  so  thrown,  and  that 
in  conducting  the  vessel  there  was  no  neglect  as  far  as  the  first  ground- 
ing, but  that  there  was  great  neglect  in  leaving  the  vessel  unmoored 
after  she  first  grounded.  The  Court  of  Queen's  Bench  held  that, 
although  the  oysters  were  placed  in  the  channel  of  a  public  navigable 
river,  so  as  to  create  a  public  nuisance,  a  person  navigating  was  not 
justified  in  damaging  such  property  by  running  his  vessel  against  it,  if 
he  had  room  to  pass  without  so  doing ;  for  an  individual  could  not 
abate  a  nuisance  if  he  was  no  otherwise  injured  by  it  than  as  one  of  the 
public ;  and,  therefore,  the  fact  that  such  property  was  a  nuisance,  was 
no  excuse  for  running  upon  it  negligently.  Lord  Denman,  Ch.  J., 
delivered  the  opinion  of  the  court,  and  says  if  there  was  abundance  of 
room  and  of  water  for  the  vessel  to  have  passed  up  without  going  near 
the  alleged  nuisance,  ^^  however  wrongful  the  act  of  the  plaintiff,  yet, 
as  the  defendant  sustained  no  special  inconvenience  thereby,  he  cer- 
tainly could  not  have  been  justified  in  willfully  infringing  upon  or 
destroying  the  oysters,  even  for  the  purpose  of  abating  the  nuisance." 

Much  depends  upon  the  decision  whether  the  act  or  thing  complained 
of  be  a  nuisance  per  se^  and  in  some  instances  decisions  have  differed 
upon  the  same  subject.'  The  courts  have  even  gone  so  far  as  to  dis- 
regard the  allegations  that  in  the  manner  the  business  would  be  eon- 
ducted  it  would  not  prove  to  be  a  nuisance  to  the  neighborhood,  and  in 

>  7  Q.  B.  399;  Wales  v.  Stetson,  8  Mass.  143;  Wetmore  v.  Tracy,  14  Wend.  250; 
Harrower  v.  Ritson,  37  Barb.  801. 

*  Wetmofe  v.  Tracy,  14  Wend.  252,  and  cases  cited;  Francis  v.  Schoelkopf,  53  N. 
T.  156:  Bex  v.  Neil,  2  C.  &  P.  485;  Renwick  v.  Morris.  3  HiU,  621. 
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AttorDej-G^neral  v.  Colney  Hatch  Lunatic  Asylum,  the  court  would 
not  consider  either  the  loss  to  the  defendants,  or  whether  it  were  possl 
ble  to  abate  the  nuisance/ 

This,  however,  is  the  distinction  oftentimes  made  between  cases,  as 
in  Russell  on  Crimes,  where  the  author  states  the  principle  many  cases 
illustrate,  that  ^^  only  so  much  of  a  thing  as  causes  a  nuisance  should 
be  removed,  as  if  a  house  be  too  high,  only  so  much  of  it  as  is  too  high 
should  be  pulled  down.'"  And  again,  the  thing  itself  has  a  very 
varying  consideration.  The  Supreme  Court  of  the  State  of  New  York 
held  a  bowling-alley  kept  for  gain  to  be  a  nuisance.  The  Court  of 
Common  Pleas,  constrained  by  this  decision,  finds  that  ^^  a  lease  of  the 
premises  for  the^urpose  of  furthering  the  keeping  of  such  an  estab- 
lishment is  void,"  but  also  holds  that  mere  knowledge  that  the  lessee 
would  use  the  premises  in  violation  of  the  statute  is  not  sufficient  to 
avoid  the  lease. 

But  the  doctrine  in  People  v.  Seargent,  that  a  house  kept  even  for 
games  of  chance,  conducted  for  mere  recreation,  is  not  criminal  at  com- 
mon law,  when  there  is  no  prohibition  by  statute,  and  where  no 
disorderly  conduct  or  disturbance  of  the  neighborhood  is  shown,  has 
been  more  generally  followed.  There  are  also  some  offenses,  which 
are  declared  to  be  nuisances,  by  the  enactments  of  particular  statutes. 
And  where  a  statute  declares  a  particular  thing  to  be  a  common  nui- 
sance, it  is  indictable  as  such.  An  act  of  Parliament  prohibited  the 
erection  of  any  building  within  ten  feet  of  a  road,  and  declared  that 
if  any  such  building  should  be  erected,  it  should  be  deemed  a  common 
nuisance.  By  another  clause,  justices  were  empowered  to  convict  the 
proprietor  and  occupier  of  such  a  building.  It  was  held  that  the  party 
who  erected  such  a  building,  contrary  to  the  act,  might  be  indicted  for 
a  nuisance.* 

*  Taylor  v.  People,  cited  Wood  on  Naisauces,  p.  76;  Jay  v.  Whitman,  100  Mass. 
76;  Catlin  v.  Valentine,  9  Paige,  576;  Burnt  Island  Wtiale  Fisliing  Co.  v.  Trotter,  5 
Wils.  &  S.  App.  C.  649;  Swinton  &  Others  v.  Pedie,  15  Shaw  &  D.  Seas.  Co.  775; 
L.  R.,4Ch.  (N.  S.)147. 

» 1  Rubs.  Cr.  330;  Co.  92,  b.  e.;  Babcock  v.  aty  of  Buffalo,  56  N.  Y  268;  Tanner 
V.  Trustees  of  Albion,  5  HiU,  121;  Updike  v.  Campbell,  4  E.  D.  Smith.  67(M579; 
Rex  V.  Hale,  1  Mod.  76;  1  Vent.  169  S.  C;  State  v.  Hall,  32  N.  J.  L  158;  People  v. 
Seargent,  8  Cow.  139;  Butler's  case.  1  City  Hall  Rec.  66;  Cuscadden's  caae,  2  City 
Hall  Rec.  53;  Com.  v.  Goding,  3  Mete.  130. 

8 1  Russ.  Cr.  327;  Rex  v.  Gregory,  6  B.  &  Ad.  555;  State  v.  Heidenhaim.  7  (La.) 
S.  R.  621.  As  to  municipal  ordinances,  where  special  powers  have  not  been  granted. 
Clark  V.  Syracuse,  13  Barb.  32;  Hutton  v.  Qtv  of  Camden.  89  N.  J.  L.  122;  Kirk  y. 
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The  Boulevard  Laws,  in  this  country,  have  not  gone  so  far,  and 
have  been  considered  under  the  law  of  eminent  domain. 

Municipal  authorities  have  been  held  liable,  not  alone  for  permitting, 
but  for  neglecting  to  abate  nuisances;*  and,  on  the  other  liand,  actions 
for  penalties  imposed  by  municipal  ordinances  have  been  sustained, 
and  it  has  been  repeatedly  held  that  a  municipal  corporation  has  power 
to  abate  a  nuisance.  Many  of  these  cases  are  considered,  in  Cain  v. 
City  of  Syracuse,  where  it  was  held  that  the  power  conferred  by 
local  legislation  did  not  make  the  city  liable  for  injuries,  caused  by 
the  falling  of  the  wall  of  a  building,  which  had  become  dangerous  by 
reason  of  a  fire.  The  common  council  had  power  to  compel,  by  reso. 
lution,  a  dangerous  wall  to  be  taken  down,  and  to  require  the  summary 
removal  or  abatement  of  all  nuisances,  but,  if  there  was  error,  it  was  a 
mistake  of  judgment,  for  which  the  city  was  not  liable. 

The  more  prolonged  our  inquiry,  the  greater  growth  we  observe  in 
the  doctrine  of  these  cases,  upon  the  old  foundations.  Public  utility,  and 
safety  and  health  are  the  defenses  of  what  would  otherwise  be  nuisances; 
but,  on  the  other  hand,  private  actions  for  special  injuries  have  kept  pace. 
Nuisances  are  recognized,  and  at  the  same  time  queries  and  exceptions  dis- 
appear.* Compensation  is  not  a  condition  in  the  case  of  a  public  nuisance, 
although  it  was  an  overweight  to  many  of  the  older  decisions.  It  has  been 
said  that  neither  the  benefits  from  a  noxious  factory,  nor  prescription,  nor 
the  lawfulness  and  necessity  of  a  trade  are  defenses,  and  it  must  be  ad- 
mitted that  pecuniary  loss  to  the  defendant  does  not  enter  into  considera- 
tion of  either  a  public  or  a  private  nuisance.  The  learned  author  and  the 
editors  of  Russell  on  Crimes,  upon  the  query  that  '^  it  should  seem  that  on 
jnd^s^g  whether  a  thing  is  a  public  nuisance  or  not,  the  public  good  it 
does  may,  in  some  cases  where  the  public  health  is  not  concerned,  be 
taken  into  consideration,  to  see  if  it  outweighs  the  public  annoyance," 

NowilU  1 T.  R.  Id4;  Miller  v.  Barch.  82  Tex.  306;  Wood  on  Nuisances,  809;  Tiedeman 
L.  P.  P..  428.  As  to  Boalevard  Law,  see  St.  Loais  v.  Hill,  22  S.  W.  R.  861;  Be 
Chestnat  St.,  118  Pti.  St.  593;  12  Atl.  R.  585. 

1  Pftige  Y.  Fkxackerly,  86  Barb.  892;  Mayor  v.  Williams,  15  N.  Y.  502;  Village  of 
Cbrthag<8  v.  Frederick,  122  N.  Y.  268;  Hart  y.  Mayor,  9  Wend.  571;  People  v.  Albany, 
11  Wend.  589;  16  N.  Y.  161;  46  N.  Y.  194;  51  N.  Y.  476;  Cain  v.  aty  of  Syracuse.  95 
N.  Y.  88;  Skme  t.  Charlestown,  114  Mass.  228;  Hill  v.  Boston,  122  Mass.  844;  Tindley 
T.  SAlem,  187  Man.  171;  Howland  v.  Maynard,  Sup.  Ct.,  Mass.,  Jane,  1898,  84  N.  E. 
B.515. 

^Magler  t.  Kansas,  128  U.  S.  628;  Lawton  v.  Steele.  119  N.  Y.  227;  Carleton  v. 
Uogg.  149  MiM.  550;  Wood  on  Nuisances,  81 ;  5  Wills.  &  S.  Pari.  R.  649;  8  Barb.  157; 
U  N.  r.  506,  mpra. 
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cite  but  one  English  case  directly  in  favor  and  many  against  the  propo- 
sition, yet  the  principle  is  not  new,  as  we  have  seen  in  the  example  of 
the  candle  factory  from  Bums  Justice,  and  Hole  v.  Barlow  but  re- 
peats it.  In  the  case  of  gas  factories  the  Pottstown  case  sustained  the 
public  utility,  and  in  a  horse  boilery  case  Lord  Tenterden,  C.  J.,  directed 
an  acquittal  because  the  business  was  conducted  in  the  moat  improved 
manner,  and  though  the  business  was  of  an  offensive  description  it  had 
not  increased  the  annoyances  of  the   neighborhood/ 

The  public  health,  moreover,  may  be  immediately  concerned  in  the  dis- 
position of  the  offal  night-soil  and  refuse  from  a  great  city,  and  the  pro- 
vision by  law  made  for  it,  so  that  those  acting  under  it,  if  they  keep  within 
the  limits  of  their  powers  and  proceed  with  due  care  and  skill,  are  not 
amenable  to  interference  by  action.  Courts  of  equity  have  been  loth  to 
interfere  with  the  sewerage  discharge  of  great  cities.*  We  are  familiar 
with  the  location  of  sewerage  farms  near  Paris,  Croydon,  Manchester 
and  other  places.*  In  New  York  by  legislation,*  the  whole  control 
over  the  removal  of  night-soil,  dead  animals,  offal  and  refuse  from  the 
city  was  given  to  the  Board  of  Health.  Contracts  made  under  this 
authority,  for  the  conveyance  of  offal  to  Barren  Island,  in  the  vicinity 
of  New  York,  ultimately  led  to  a  presentment  by  the  grand  jury  of  a 
neighboring  county,  obtained  by  persons  interested  in  real  estate  at 
Rockaway  Beach,  Far  Rockaway,  Lawrence  and  Woodsburg,  distant 
from  two  to  six  miles  from  the  island,  in  July  ;  and  in  October  1890, 
to  an  examination  by  the  State  Board.  Its  printed  reports  to  the 
Governor  and  the  legislature  with  all  the  proceedings  (embodied  in  the 
Board  of  Health  Report  of  1891),  and  recommendations  for  the  im- 
provement of  the  processes  employed  not  only  in  the  rendering  estab- 
lishments of  New  York  city  refuse,  but  of  fish  factories  on  this  island^ 
have  the  following  conclusion  that  '*  if  these  recommendations  are  en- 
forced, the  petitioners  will  be  relieved  of  the  nuisances  they  now  com- 

1 1  Rass.  Cr.  820,  note;  Rex  v.  Rassell,  6  B.  &  C.  565;  Rex  v.  Ward,  4  A.  &  K 
484;  Rex  v.Tyndall,  6  A.  &  E.  143;  Potsdam  (Hs  Company  v.  Marphj,  39  Pa.  St.  257; 
Rex  V.  Watts,  Moo.  &  M.  281;  Attorney-Qeneral  v.  Stewart,  10  N.  J.  Eq.  415;  Hole 
V.  Barlow,  4  C.  B.  (N.  S.)  834;  see  Pennington  v.  Brinsop  Hall  Coal  Co.,  L.  R,  5 
Ch.  Div.  769. 

« 46  N.  J.  Eq.  173;  Goldsmid  v.  Tunbridge  WeUs  Imp.  Co.,  L.  R..  1  Ch.  App.  849- 
Pollution  from  street  drainage  held  not  actionable.  Washbam  v.  Worcester,  158 
Mass.  494;  Bishp.  P.  Eq.  445;  Kerr  on  Injunctions,  342. 

^Genevilliers:  La  Villette  is  within  the  fortifications  of  Paris;  Bedington  farm  is 
near  Croydon,  and  even  in  an  epidemic  the  city  had  no  injury  from  it. 

*Chap.  636,  1874,  §  10;  N.  Y.  City  Cons.  Act,  §  566. 
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plain  of."  It  was  shown  in  this  report  that  more  or  less  nuisance  was 
made  bv  these  factories,  but  not  that  the  nuisance  was  carried  four  or 
six  miles,  and  that  '^as  appliances  are  being  used  to  minimize  the  effluvia, 
and  some  of  the  works  stopped  during  part  of  the  year,  the  nuisance 
is  not  so  great  as  stated  by  the  petitioners."  As  persons  settled  along 
the  seaboard  it  became  necessary  for  the  manufacturers  to  take  meas- 
ures to  control  the  odors  arising  from  their  works,  and  from  time  to 
time  more  or  less  has  been  done.  The  enormous  amount  of  material 
from  the  city  of  New  York  is  given,  and  in  this  official  report,  to  im- 
prove, and  not  to  abolish  these  wor'ks,  the  board  says  '*  it  feels  its  recom- 
mendations are  just  and  based  on  sound  principles." 

It  is  not  every  impregnation  of  the  atmosphere  that  creates  a  public 
nuisance  or  gives  a  right  of  action;  and  injury  material  and  actual,  not 
fanciful,  must  be  shown,  and  something  more  than  a  violation,  some 
naked  l^al  right,  before  the  court  will  lend  its  aid.'  In  Morgan 
V.  City  of  Binghamton,  the  N.  T.  Court  of  Appeals  said  that  a  "  court 
of  equity  will  not  interfere  by  injunction  with  a  plan  of  improve- 
ment adopted  in  good  faith  by  municipal  authorities,  and  within  the 
Fcope  of  their  authority  where  injury  therefrom  is  doubtful,  eventual 
or  contingent."  This  action  of  municipal  authorities  undoubtedly  has 
its  limitations.  A  city  may  not  empty  its  sewers  upon  private  property,* 
and  a  parol  license  that  the  sewage  from  a  particular  district  may  be 
discharged  upon  private  property;  does  not  authorize  the  discharge 
thereon  of  sewage  from  a  larger  territory  ;  and  refuse  matter  from  the 
city  of  New  York  has  been  held  a  nuisance  in  New  Jersey.  Nuisances 
as  matters  of  purely  private  complaint  have  a  different  treatment,  as  is 
best  shown  in  the  two  following  cases.  Fogarty  v.  Junction  City 
Press  Brick  Co.,  decided  by  the  Supreme  Court  of  Kansas  in  January, 
1893,  upon  the  authority  of  the  New  York  case  of  Campbell  v.  Sea- 
man, previously  referred  to.* 

In  the  Fogarty  case  there  is  this  additional  ruling,  that  a  land-owner 
who  leases  land  to  a  company  for  the  manufacture  of  pressed  brick, 

1  Wood  on  Nnisances,  g§  1,  4;  People  v.  Canal  Board,  55  N.  Y.  300;  McHenry  v. 
Jewett,  90  N.  T.  58;  "Morgan  v.  City  of  Bingbamton,  102  N.  Y.  500;  Doellner  v. 
Tjmjui.  88  How.  Pr.  186;  Wmiams  v.  N.  Y.  C.  R.  R.,  18  Barb.  247. 

»  N.  Y.  C.  &  BL  R.  R.  V.  City  of  Rochester.  127  N.  Y.  591 ;  Noonan  v.  City  of 
Albany.  70  N.  Y.  470;  Meigs  v.  Lister,  28  N.  J.  Eq.  199;  Schriever  v.  Village  of 
Johnston,  54  N.  Y.  St  R.  578;  JaeksonviBe  v.  Doan.  145  111.  23. 

*  Fogmrty  t.  Junction  C.  P.  B.  Co.,  81  Pac.  R.  1052,  Feb.  28,  1898;  CampbeU  v.  Sea- 
man, 83  N.  Y.  568. 

14 


210  Police  Powers. 

if  a  process  is  used  that  generates  noxious  gases  that  injure  and  destroy 
his  growing  crops,  is  not  estopped  from  claiming  damages  for  the  injury 
occasioned  by  the  nuisance,  because  he  leased  the  land  for  that  purpose, 
as  he  had  a  right  to  assume  that  the  process  used  would  be  a  reasonable 
and  lawful  one.  This  is  consistent  with  the  rule  that  negligence  is 
not  excused  by  a  grant  of  power8\  and  with  an  indictment  sustained 
against  a  canal  company  for  not  keeping  up  a  bridge,  which  falling  out 
of  repair,  became  a  common  nuisance,  and  also  with  an  indictment 
against  a  township  for  not  repairing  part  of  a  highway  within  its  limits. 

Negligence  or  fault  will  do  much  to  equalize  the  consequences  of 
public  and  private  nuisances.  In  Campbell  v.  Seaman,*  the  lindings 
of  the  referee  are  that  the  defendant,  whose  lands  adjoined  lands  of  the 
plaintiff,  had,  for  two  years  or  more,  been  manufacturing  brick,  and  in 
the  manufacture  mixed  anthracite  coal  dust  with  the  clay  and  sand  in 
moulding,  and  in  constnicting  this  kiln  portions  of  the  brick  were  left 
out,  and  the  space  filled  with  anthracite  coal  dust;  this  coal  dust,  when 
the  kiln  becomes  heated,  takes  fire,  and  gives  sufficient  heat  to  burn  the 
brick  to  the  outer  layer.  The  burning  of  the  kiln,  under  the  prc>cess, 
caused  a  sulphurous  acid  gas,  for  at  least  the  last  two  days  of  the  burn- 
ing, to  escape  from  the  kiln,  which  was  very  poisonous  and  injurious  to 
persons  who  inhaled  it,  and  very  destructive  to  many  kinds  of  vegeta- 
tion. This  gas,  on  several  occasions,  killed  the  foliage  on  the  plain- 
tiffs' white  and  yellow  pines,  and  their  Norway  spruce ;  and  had,  after 
repeated  attacks,  killed  and  destroyed  valuable  pines  and  Norway  spruce 
trees,  and  iujured  grapevines  and  plum  trees. 

The  premises  had  been  used  for  a  brick-yard  for  over  twenty-five  years? 
and  at  the  time  the  plaintiffs  improved  and  beautified  their  property  they 
knew  that  the  property  of  the  defendant  had  previously  been  applied  to 
such  use,  and  that,  in  such  use  and  manufacture  of  brick,  anthracite  coal 
and  coal  dust  were  used  and  employed.  Near  the  premises  there  was  an- 
other brick-yard,  and  the  railroad  in  front  of,  and  near  to  the  plaintiffs' 
premises  had  daily  twenty-seven  trains  of  cars  propelled  by  locomotives 
burning  and  using  the  same  description  of  coal  as  the  defendant.  The 
burning  of  brick  did  not  affect  the  premises  of  the  plaintiff,  except  in 
the  case  of  a  southerly  wind  at  the  time  of  burning,  and  such  injuries 
happened  only  at  times,  and  not  continually,  while  the  defendant  has 

»  Moshier  v.  Utica  &  S.  R.  R.  Co.,  8  Barb.  427;  State  v.  Morris  Canal  &  B.  Co.,  29 
N.  J.  L.  537;  Regina  v.  Inhabitants  of  Heage,  2  Q.  B.  128;  see  1  Mod.  112;  1  Str.  181; 
6  A.  &  E.  765;  1  Russ.  Cr.  867. 

«  Campbell  v.  Seaman,  68  N.  Y.  568. 
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ooeapied  the  premiBee.  The  prohibition  of  the  nse  of  coal  by  the  de- 
fendant was  of  great  damage  to  him,  and  sabstantiallj  destroyed  the 
yalne  of  defendant's  property  as  a  brick-yard.  It  is  very  valuable,  and 
capable  of  producing  from  three  to  four  millions  of  brick  annually,  at 
a  good  profit  to  the  defendant. 

Upon  these  facts  the  Conrt  of  Appeals  held,  that  "  the  general 
right  of  property  has  its  exceptions  and  qaalifications.  It  does 
not  mean  that  one  mast  never  use  his  own,  so  as  to  do  no  injury 
to  his  neighbor  or  his  property.  Such  a  rule  could  not  be  enforced 
in  civilized  society.  Persons  living  in  organized  communities  must 
suffer  some  damage,  annoyance,  and  inconvenience  from  each  other. 
For  these  they  are  compensated  by  all  the  advantages  of  civilized 
society.  If  one  lives  in  the  city  he  must  expect  the  dirt,  smoke, 
noisome  odors,  noise  and  confusion  incident  to  city  life.  But  every 
person  is  bound  to  make  a  reasonable  use  of  his  property  so  as  to  occa- 
sion no  unnecessary  damage  or  annoyance  to  his  neighbor.  What 
is  a  reasonable  use  of  his  property  cannot  be  defined  by  any  cer- 
tain general  rules,  but  must  depend  upon  the  circumstances  of  each 
case.  A  nse  of  property  in  one  locality,  and  under  some  circumstances, 
may  be  lawful  and  reasonable,  which,  under  other  circumstances, 
would  be  unlawful,  unreasonable,  and  a  nuisance.  To  constitute  a 
nuisance,  the  use  must  be  such  as  to  produce  a  tangible  and  appreciable 
injury  to  neighboring  property,  or  such  as  to  render  its  enjoyment 
specially  uncomfortable  or  inconvenient.  Within  the  rules  thus 
referred  to,  that  defendant's  brick  burning  was  a  nuisance  to 
the  plaintiffs  cannot  be  doubted.  Here  the  remedy  at  law  was  not 
adequate.  The  mischief  was  substantial,  and  within  the  principle  laid 
down  in  the  cases  before  cited,  and  others  to  which  our  attention  has 
been  called,  irreparable.  How  can  one  be  compensated  in  damages 
for  the  destruction  of  his  ornamental  trees  and  the  flowers  and  vines 
which  surround  his  home  ?  How  can  a  jury  estimate  their  value  in 
dollars  and  cents?  The  fact  that  trees  and  vines  are  for  ornament  and 
luxury,  entitles  them  no  less  to  the  protection  of  the  law.  Every  one 
has  the  right  to  surround  himself  with  articles  of  luxury,  and  be  will 
be  no  less  protected  than  one  who  provides  himself  with  articles  of 
neceflsity.     The  law  will  protect  a  flower  or  a  vine  as  well  as  an  oak." 

The  cases*  cited  in   Mr.  Justice  Earl's  opinion,  before  quoted,  are 
among  others,  Attorney-General  v.  Cleaver,  Donald  v.  Humphrey^ 

»  Walter  v.  Selfe,  4  Eng.  L.  &  Eq.  18;  Attorney-General  v.  Cleaver,  18  Veaey,  210^ 
Donald  v.  Hamphrey,  14  Fed.  R.  (S.  C.)  1206;  Pollock  v.  Lester,  11  Hare,  266;  Hole  v. 
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Hole  V.  Barlow,  Beadmore  v.  Treadwell,  Hnckenstein's  Appeal  to  the 
effect  that  brick  burning  is  not  a  nuisance  per  ae^  but  is  a  lawful,  use- 
ful and  necessary  employment  near  to  towns  and  cities,  and  yet  subject 
to  restraint ;  and  of  cases  analogous  in  their  decision  to  the  one  under 
consideration,  Walter  v.  Selfe,  Beadmore  v.  Treadwell,  Catlin  v.  Valen- 
tine, Whitney  v.  Bartholomew,  Crump  v.  Lambert,  Cook  v.  Forbes, 
Broadbent  v.  Imperial  Gas  Company,  Ross  v.  Butler,  Wier's  Appeal, 
Barnwell  v.  Brooks,  and  many  others,  carefully  reviewing  the  distinc- 
tions made  and  rules  affirmed  in  them.  This  case  comprehends  much 
that  can  be  said  on  the  subject  of  offensive  trades  and  such  nuisances 
as  it  describes.  Others,  however,  spring  up  and  new  complications  of 
advantages,  injuries,  obligations  and  rights,  both  public  and  private^ 
are  to  be  adjusted  in  like  manner  as  before,  where,  for  instance,  such 
a  potent  agency  as  electricity  is  harnessed  daily  to  new  uses,'  and 
must  be  made  to  feel  the  bridle  of  the  law. 

Barlow.  4  C.  B.  (N.  S.)886;  Beadmore  v.  TreadweU,  81L.  J.  (N.  S.  Q.  B.)  877;  Hucken. 
stein's  Appeal,  70  Pa.  St.  102;  Catlin  v.  Valentine,  9  P^ge,  575;  Whitney  v.  Bar- 
tholomew, 21  Conn.  218;  Cook  v.  Forbes.  L.  R.,  5  Eq.  Cas.  166;  Cramp  v.  Lambert. 
L.  R.,  8  Eq.  Cas.  409;  Bradj  v.  Weeks,  3  Barb.  156;  Weir's  Appeal,  74  Pa.  St.  906; 
Ross  V.  Butler,19  N.  J.  E.  294;  Broadbent  v.  Imperial  Gas  Co.,  7  DeG.,  McN.  &  G.  436; 
Barnwell  v.  Brooks,  1  Law  Times  (N.  S.\  454. 

1  A  recent  writer  has  said:  **  Fire,  water,  poisons,  filth,  explosives  have  all  been 
brought  within  the  principle  of  Rylands  v.  Fletcher,  and  now  there  mast  be  added 
to  the  *'  wild-beast "  list,  electricity  ;  and  rightly,  for  is  not  this  mysterious  current 
of  all  dangerous  and  destructive  forces  known  to  science  the  strongest,  swiftest, 
subtlest?  Among  other  eccentricities  it  has  the  property,  it  seems,  when  discharged 
into  the  ground  by  a  tram  company,  of  paralyzing  a  neighboring  telephone  system 
and  converting  the  messages  into  inarticulate  murmurs,  a  fact  which  has  already 
been  discovered  in  America.  This  is  certainly  a  grievance,  for  inaudibility  is  a  dis- 
tinct defect  in  a  telephone  :  but  it  is  no  use  having  a  grievance  if  the  author  of  the 
nuisance  is  only  doing,  without  negligence,  as  the  tram  company  in  this  case  was. 
what  the  legislature  has  authorized  him  to  do."  London  Quarterly  Review,  48  Alb. 
L.  J.  297;  Nat.  Tel.  Co.  v.  Baker,  68  L.  T.  (N.  S.)  283;  Hudson  R.  Tel.  Co.  v.  'Water- 
vliet  T.  &  R.  R.  Co.,  135  N.  Y.  393.  This  case  holds  :  The  immunity  from  liabil- 
ity  of  a  corporation,  exercising  a  power  or  privilege  conferred  by  law  for  the  public 
benefit,  for  a  private  injury,  where  the  damage  sustained  is  the  result  of  the  proper 
exercise  of  the  power  or  privilege,  *'  does  not  extend  to  acts  which  are  ultra  tires,  or 
to  those  which  are  equivalent  to  a  confiscation  or  condemnation  of  property  rights, 
unless  provision  is  made  for  due  compensation.  Accordingly  held,  that  said  com- 
pany, having  obtained  the  consent  of  the  common  council  of  the  city  of  Albany, 
was  authorized  to  adopt  and  use  what  is  known  as  the  single  trolley  system  of  electri- 
cal  propulsion,  it  appearing  and  having  been  found  that  it  is  the  best  system  thus 
far  devised,  and  is  not  prejudicial  to  public  health  or  ^dangerous.  The  primary  and 
dominant  purpose  of  a  street  being  for  public  passage,  any  appropriation  of  it  by 
legislative  authority  to  other  objects  will  be  deemed  to  be  in  subordination  to  thUi 
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SOB  a  contrary  intent  is  clearly  expressed.  The  fact  that  inconvenience  or 
Its  to  one  having  no  easement  in  a  street  from  the  adoption  of  a  mode  of 
on  aathorized  by  law,  which  is  carefully  and  skillfully  employed,  and  which 
destroy  or  impair  the  usefulness  of  the  street,  does  not,  in  the  absence  of  a 
nposing  a  liability,  give  a  right  of  action.  Also  held,  the  fact  that  plain- 
tern  of  communication  was  only  partially  established  in  the  public  streets, 
lones  being  located  and  its  wires  grounded  upon  private  property,  and  that 
Its'  method  permitted  the  electric  current,  used  to  propel  its  cars,  to  escape 
to  plaintiff's  grounded  wires,  thus  inflicting  serious  loss,  did  not  give  a 
iction,  as  the  use  of  its  grounded  wires  was  a  part  of  its  system  of  telephonic 
ieation  through  the  streets  which  it  maintains  under  the  permission  of  the 
1  subject  to  the  condition  that  it  shall  not  incommode  the  use  of  the  streets 
iblic ;  that  its  franchise  was  indivisible  and  entirely  subservient  to  the  law- 
of  the  streets  for  public  travel ;  that  having  accorded  to  the  public  an  unre- 
ight  of  passage,  it  could  not  question  the  form  in  which  that  right  is 
so  long  as  it  is  lawful  and  is  utilized  with  proper  care  and  skill."  As  to 
;o  travelers  on  the  highway  from  electric  wires,  Bourget  v.  Cambridge,  156 
1;  Graham  v.  Boston,  156  Mass.  75. 
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CHAPTER    X. 

REMEDIES  IN  NUISANCE  CASES. 

The  abatement  of  a  naiBaiice  is  conditioned  upon  the  right  to  a 
remedy.*  Private  injury,  as  we  have  seen,  may  be  damnum  absque 
injuria^  and  this  has  been  held  to  extend  in  a  particular  case  to  a  pub- 
lic nuisance,  as,  for  example,  where  a  great  public  improvement  is 
authorized.  In  one  case,  at  least,  it  was  the  opinion  of  the  court  that 
this  was  a  sufficient  defense,  where  it  occasioned  an  obstruction  of  flow- 
ing water,  and  rendered  thereby  a  locality  unhealthful.  Often  the 
qnestion  of  a  particular  remedy  is  indissolubly  connected  with  that  of 
the  nuisance  complained  of  either  on  the  part  of  the  people  or  the 
private  citizens.  It  is  one  of  the  issues  of  trial.  When  the  right  has 
been  exercised,  it  may  be  the  subject  of  detennination  in  actions  for 
damages  which  follow.  Much  learning  has  been  expended  in  judicial 
opinions,  as  well  as  in  text- books,  on  the  proper  remedies  to  be  ad- 
judged for  nuisances  of  every  class  and  form.  Some  examination  of 
them  is,  therefore,  necessary. 

The  N.  T.  Court  of  Appeals  in  1890,  in  Lawton  v.  Steele,  said  in 
the  opinion,  concurred  in  by  all  the  justices  sitting,  '^  The  public 
remedy  is  ordinarily  by  indictment  for  the  punishment  of  the  offender 
wherein,  on  judgment  of  conviction,  the  removal  or  destruction  of  the 
thing  constituting  the  nuisance,  if  physical  or  tangible,  may  be  ad- 
judged, or  by  bill  in  equity  filed  on  behalf  of  the  people.  But  the 
remedy  by  judicial  prosecution  in  rem  or  m  personam  is  not,  we  con- 
ceive, exclusive,  where  the  statute,  in  a  particular  case,  gives  a  remedy 
by  summary  abatement,  and  the  remedy  is  appropriate  to  the  object 
to  be  accomplished.'"    *    *     *    But  the  remedy  by  summary  abate- 

>  Ft.  Plain  Bridge  Co.  v.  Smith,  80  N.  T.  44;  2  Wh.  Cr.  L..  §  2864;  Com.  v.  Reed. 
10  Casey  (Pa.),  275;  Wetmore  v.  Story,  22  Barb.  414.  It  were  better  to  take  Jadge 
McLean's  apothegm  in  its  largest  sense.  5  How.  504.  "  A  nuisance  may  be  abated. 
Every  thing  prejudicial  to  the  health  or  morals  of  a  city  may  be  removed."  119  N.  Y. 
286.  Damages  for  the  destruction  of  a  bawdy  house.  Moody  v.  Bd.  of  Supervisors, 
46  Barb.  660:  86  N.  Y.  207;  86  Barb.  582. 

'  110  N.  Y.  287;  see  remark  of  Judge  Co  wen,  quoted  87  Barb.  809:  "  I  am  aware 
of  no  cases  denying  that  the  remedy  by  abatement  is,  in  all  respects,  concanent  with 
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ment  cannot  be  extended  beyond  the  purpose  implied  in  the  words,  and 
must  be  confined  to  doing  what  is  necessary  to  accomplish  it.''  In 
another  passage  this  opinion  concludes  that  the  right  of  snmmary 
abatement  of  nuisances  without  judicial  process  or  proceedings,  was  an 
established  principle  of  the  common  law  long  before  the  adoption  of 
our  Constitution,  ^^  and  it  has  never  been  supposed  that  this  common- 
law  principle  was  abrogated  by  the  provision  for  the  protection  of  life, 
liberty,  and  property  in  our  State  Constitution."  *  *  *  "The 
general  proposition  has  been  asserted  in  text-books  and  repeated  in 
judicial  opinions  that  any  person  may  abate  a  public  nuisance.  But 
the  best-considered  authorities  in  this  country  and  England  now  hold 
that  a  public  nuisance  can  only  be  abated  by  an  individual  where  it 
obstructs  his  private  right  or  interferes  at  the  time  with  his  enjoy- 
ment of  a  right  common  to  many,  as  the  right  of  passage  upon  the 
public  highway,  and  he  thereby  sustains  a  special  injury."  It  is  with 
remedies  obtained  through  public  action  or  through  the  courts  that  we 
have  to  do.  The  public  nature  of  the  prosecution  for  public  nuisances 
has  been  so  sedulously  preserved  and  the  quality  of  relief  so  important 
that  the  presence  of  the  Attorney-General  has  been  sometimes  required. 
In  People  v.  Vanderbilt  the  New  York  Court  of  Appeals  held  that 
the  remedy  to  prevent  the  erection  of  a  purpresture  and  nuisance  in  a 
bay  or  navigable  river  is,  by  injunction,  at  the  suit  of  the  Attorney- 
General.*  In  Newark  Aqueduct  Board  v.  Passaic  the  same  doctrine 
was  held  in  New  Jersey.  In  Sampson  v.  Smith,  where  the  plaintiff  in 
Leicester  Square,  London,  complained  of  a  smoke  nuisance  from  de- 
fendant's chimney,  which  was  much  lower  than  the  tops  of  the  chim- 
neys of  adjoining  houses,  and  the  body  of  smoke,  "  black  and  soot 
mingled  therewith,"  descended  in  such  dense  masses  into  the  street 
that  the  shop  and  house  of  the  plaintiff  was  filled,  his  goods  and  furni- 
ture injured  and  the  health  and  comfort  of  himself  and  family  preju- 
diced, there  was  a  demurrer  to  the  bill  generally,  and  for  want  of 
parties.     The  defendants  argued  that  in  cases  of  public  nuisances  an 

that  by  indictment/*  and  Jadge  Allen's  careful  discrimination,  id.  810;  Renwick  v. 
Morris,  7  Hill,  576.  A  bridge  bailt  under  authority  of  a  public  act,  but  "  so  as  to 
obstruct'  naylgation/'  held  a  public  nuisance  and  liable  to  abatement  pro  tanto  by 
any  one.' 

»28  X.  Y.  396;  45  N.  J.  Eq.  398;  Attorney -General  v.  Cleaver,  18  Ves.  211;  Samp- 
son V.  Smith.  »  Sim.  (Eng.  Ch.)  372;  Knickerbocker  Ice  Co.  v.  Shultz,  116  N.  Y.  382. 
The  court  says  of  an  alleged  purpresture,  a  dike  in  the  Hudson  river,  "  it  seems  those 
qaestions  can  only  be  determined  in  an  action  at  the  suit  of  the  People." 
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injunction  ought  to  be  filed  by  the  Attorney-General,  or  at  all  events 
he  must  be  a  party,  and  the  Yice-Chancellor  at  first  was  inclined  to  their 
view,'  saying  that  the  bill  alleges  so  much  of  a  general  nuisance  that  I 
entertain  some  doubt  whether  the  Attorney-General  ought  not  to  be  a 
party,  but  on  reflection  he  overruled  the  demurrer,  giving  as  reason  there- 
for :  ^'  In  a  case  so  constituted  I  do  not  see,  if  the  Attorney -General 
were  a  party,  that  I  could  make  a  decree  which  would  bind  the  question 
between  the  defendant  and  the  public."  Tliis  view  is  supported  by 
such  authority  in  this  country  as  the  United  States  Supreme  Court  in 
Fifth  Baptist  Church  case.  It  never  was  a  general  requirement,  but  the 
motive  to  protect  the  public  interest  was  constantly  maintained  and 
many  actions  have  been  authorized  by  private  parties  directed  against 
nuisances  which  have  a  pubUc  character.' 

In  Bex  V.  Wook  it  was  said :  ''  As  an  indictment  for  keeping  a 
gaming-house  is  for  a  public  nuisance  and  not  for  any  matter  in  the 
nature  of  a  private  injury,  if  the  prosecutor  forbears  bringing  the  case 
to  trial,  another  person  may  proceed  witli  the  indictment.'"  In  a  siin- 
ilar  case,  where  the  prosecution  had  been  discontinued,  the  court  directed 
the  Attorney-General  to  proceed.  The  observation  of  Air.  Justice 
Mellor,  in  the  Queen  v.  Stephens,  explains  the  theory  of  the  form  of 
proceedings,  and  also  of  the  judgments  in  Nuisance  cases,  as  follows: 
'*  It  is  quite  true  that  this,  in  point  of  form,  is  a  proceeding  of  a  crim- 
inal nature,  but,  in  substance,  I  think  it  is  in  the  nature  of  a  civil  pro. 

'  108  U.  S.  829.  An  indictment  for  cursing  and  quarreling  in  a  loud  Toice  in  a 
pubHc  place,  whereby  a  singing  school  was  broken  up  (td  commune  nocumentumj  was 
not  sustained  as  for  a  common  nuisance.  State  v.  Baldwin,  1  Dev.  &  Bat.  195;  but 
see  2  Wh.  Cr.  L.,  §  2802,  and  a  parallel  case  maintained,  Barker  v.  Com.,  7  Harris, 
412. 

'  See  Attorney-General  v.  Castleford  Local  Board  of  Health,  6  Ch.  App.  Cas.  858.  a 
suit,  bj  information  and  bill,  to  restrain  Castleford  Board  of  Health  from  allowing 
sewage  to  pass  into  the  river  Aire,  the  Earl  of  Mexborough  being  relator  and  plaintiff. 
In  Attorney-General  v.  Earl  of  Lonsdale,  L.  R. ,  7  Eq.  Cas.  890,  the  Vice-Chancellor 
holds  that  "  the  suit  is  properly  constituted  for  the  purpose  of  preventing  the  continu- 
ance of  the  public  and  private  injury  of  which  the  Attorney-General  and  the  plaintiff 
complain.  The  plaintiff  might,  perhaps,  have  maintained  the  suit  without  the 
Attorney-General,  on  the  principle  of  Spencer  v.  London  &  Birmingham  B.  Co.,  and 
cites  8  Sim.  193,  and  2  L.  R.,  6  Eq.  Cas.  177." 

<Rex  V.  Wook.  8  6.  &  Ad.  657;  1  Russ.  Cr.  828;  Rex  v.  Oldfield,  id.,  note  a;  Bex 
V.  Fielden;  Rex  v.  Constable,  id.  However  desirable,  this  would  be  a  difficult  pro- 
cedure in  the  State  of  New  York,  where  the  Court  of  Appeals  has  refused  to  recog- 
nize appearances  for  the  People.  Matter  App.  Mayor,  etc,  of  New  York,  99  N.  Y. 
66^-584;  People,  ex  rel.  Sherwood.  129  N.  Y.  878;  see  contra,  Boyd  v.  Nebraska,  U.  S. 
Sup.  Ot.,  Feb.  1,  1892,  148  U.  S.  185. 
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ceeding,  and  I  can  see  no  reason  why  a  different  rale  should  prevail 
with  regard  to  such  an  act  as  is  charged  in  this  indictment  between 
proceedings  which  are  civil  and  proceedings  which  are  criminal.  I  think 
there  may  be  nuisances  of  such  a  character  that  the  rule  I  am  applying 
here  would  not  be  applicable  to  them,  but  here  it  is  perfectly  clear  that 
the  only  reason  for  proceeding  criminally  is  that  the  nuisance,  instead  of 
being  merely  a  nuisance  affecting  an  individual,  or  one  or  two  individ- 
uals, affects  the  public  at  large,  and  no  private  individual,  without 
receiving  some  special  injury,  could  have  maintained  an  action." 

The  master  of  Castle  quarry'  was  held  liable  for  the  acts  of  his  work- 
men  in  carrying  on  the  works,  though  done  by  them  without  his 
knowledge  and  contrary  to  his  general  orders.  The  rubbish  from  the 
qoarry  was  stacked  near  the  edge  of  the  river  Tivy,  a  navigable 
stream  whicli  flows  past  the  town  of  Cardigan  to  the  sea.  Previous  to 
1847,  the  defendant  erected  a  wall  to  prevent  it  from  falling  into  the 
river,  but  in  that  year  a  heavy  flood  carried  away  the  wall  and  with  it 
large  quantities  of  rubbish.  Quantities  of  additional  rubbish  were 
from  time  to  time  shot  down  by  the  defendant's  workmen  on  the  same 
•pot,  and  so  slid  into  the  river.  By  these  means  the  navigation  was 
obetmcted,  so  that  even  small-boats  were  prevented  from  coming  up  to 
IJechryd  bridge,  to  which  point,  twenty  years  before,  the  stream  was 
navigable.  Mr.  Justice  Blackburn  instructed  the  jury  that  the  defend- 
ant would  be  liable  for  the  acts  of  his  workmen,  in  depositing  rubbish 
from  the  quarries  so  as  to  become  a  nuisance,  though  without  the 
defendant's  knowledge,  and  against  his  orders.  Thia  ruling  was  sus- 
tained on  the  appeal. 

In  Kus(>ell  on  Crimes,'  we  see  that  it  is  also  stated,  as  the  better 
opinion,  that  the  Court  of  King's  Bench  may,  by  a  mandatory  writ, 
prohibit  a  nuisance,  and  order  that  a  party  disobeying  such  writ  shall 
be  subject  to  an  attachment.  Such  writs  appear  to  have  been  granted 
io  some  cases,  and  the  proceeding  in  one  case  was  that  the  judges,  upon 
view,  ordered  a  record  to  be  made  of  the  nuisances,  and,  sending  for 
the  offender,  ordered  him  to  enter  into  a  recognizance  not  to  proceed, 
but  he  refusing  to  comply,  the  court  committed  him  for  the  contempt, 
issuing  a  writ  to  the  sheriff  on  the  record  made  to  abate  the  buildings, 
and  ordered  the  offender  to  be  indicted  for  the  nuisance.    And  Hale, 

I  Eng.  L.  R.,  2.Q.  B.  703  (1806),  Queen  v.  Stepheos. 

*  Robs.  Cr.  827:  Bacon  Abr.,  Nuisances,  C.;  Rex  v.  Hall,  1  Mod.  26;  Yen.  160.  S.  C; 
&parU  Marsh,  67  Fed.  R.  719. 
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C.  J.,  mentioned  another  case  of  a  writ  to  prohibit  a  bowling-alley 
erected  near  St.  Dunstan's  Church.  But  the  more  usual  course  of  pro- 
ceeding in  cases  of  nuisance  is  by  indictment.  This  form  of  judg- 
ment, that  the  defendant  remove  the  nuisance  at  Iiis  own  cost,  and 
that  he  be  committed  until  the  sentence  be  complied  with,  and  in  case 
of  neglect,  that  the  sheriff  be  commanded  to  abate  the  nuisance  in  his 
place,  was  examined  at  some  length  by  the  Pennsylvania  Supreme 
Court,  in  Taggart  v.  Commonwealth.  The  defendant  was  convicted 
of  placing  a  nuisance  in  the  public  street,  and  sentenced  to  abate  it  at 
his  own  cost  and  to  stand  committed  until  the  sentence  was  complied 
with.  It  was  argued  that  the  nuis^ancc  should  be  abated  by  means  of  a 
writ  directed  to  the  sheriff.  The  sentence  was  supported  in  the 
opinion  of  Mr.  Justice  Lewis,  by  authorities  drawn  from  somewhat 
ancient  law,  including  RoUe's  Abridgment,  and  the  declaration  there 
found,  "«i  home  soit  convict  (Tun  ntiaana  fait  al  haut  chemyn  U 
lioyil  serra  command  per  le  judgment  a  remover  le  Nvsana  a  son 
costs  demesne^* 

Sir  Charles  Sedley's  case  affords  another  illustration  of  this  power 
of  the  law  courts.*  In  the  city  of  New  York,  in  August,  1878,  on 
four  indictments  for  nuisances  against  Coe,  Clark  &  Preston,  the 
proprietors  of  four  factories  for  the  manufacture  of  fertilizers,  and  the 
treatment  of  refuse  matter  with  sludge  acid,  at  Newtown  Creek,  in 
Queens  county,  whereby  offensive,  injurious,  and  unwholesome  odors 
were  diffused,  which,  borne  by  easterly  winds,  pervaded  certain  por- 
tions of  New  York,  endangering  the  public  health  of  that  city,  after 
conviction  of  one  of  the  defendants,  and  pleas  taken  from  the  others, 
bonds  were  required  in  $5,000  for  the  abatement  of  the  nuisance  and 
the  removal  of  the  factories.  Four  factories  were  removed  in  conse* 
quence  of  the  judgment  in  the  case."  The  evidence  was  obtained, 
and  the  prosecution  was  undertaken  at  tlie  instance  of  the  Board  of 
Health  of  New  York. 

If  a  party  who  has  been  indicted  for  a  nuisance  continue  the  same> 
he  is  again  indictable  for  such  continuance.  The  caution  interposed  in 
case  of  summary  abatement  of  nuisances  in  public  highways,  applies 
generally.  "  Though  a  party  may  remove  the  nuisance,  he  cannot  re- 
move the  materials,  or  convert  them  to  his  own  use,  and  so  much  of 

»  0  Harris.  527;  2  Wh.  Cr.  L.  2369;  2  Rolle's  Abr.  84.  §  15. 

«  1  Russ.  Cr.  881. 

»N.  Y.  L.  1851;  chap.  416,  N.  Y.  atjCons.  Act.  §  1441. 
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the  thing  only  as  causes  the  nuisance  ought  to  be  removed/  If  a  ship 
or  other  vessel  sink,  by  accident,  in  a  river,  although  it  obstruct  navi- 
gation, if  the  owner  removes  it  in  a  reasonable  time  it  is  not  indictable 
as  a  nuisance.  In  respect  to  highways,  it  is  said  '^  the  object  of  the 
prosecution  is  to  remove  the  nuisance,  and  to  that  end  alone  the  sen. 
tence  is  generally  directed.  It  is,  therefore,  usual  when  a  nuisance  is 
stated  as  continuing,  in  addition  to  a  fine,  to  order  the  defendant,  at 
his  own  costs,  to  abate  the  nuisance." 

It  has  been  ruled  that  where  a  vessel  has  been  sunk  in  a  navigable 
river  by  accident  and  misfortune,  no  indictment  can  be  maintained 
against  the  owner  for  not  removing  it,  and  Lord  Kenyou,  C.  J.,  said,  in 
the  case  cited,  that  '^  the  grievance  iiad  been  occasioned,  not  by  any 
default  or  wilful  misconduct  of  the  defendant,  but  by  accident  and 
misfortune ;  and  it  would  be  adding  to  the  calamity  to  subject  the 
party  to  an  indictment  for  what  had  proceeded  from  causes  against 
which  he  could  not  guard,  or  which  he  conld  not  prevent ;  and,  thongh 
it  was  urged,  that  if  the  defendant  was  not  punishable  for  having 
caused  the  nuisance,  yet  it  was  his  duty  to  have  removed  it,  and  that 
he  was  liable  to  be  indicted  for  not  having  done  so;  perhaps  the  ex- 
pense of  removing  the  vessel  might  have  amounted  to  more  than  the 
whole  of  the  property;  he  was,  therefore,  of  opinion  that  the  offense 
was  not  the  subject  of  indictment.'" 

The  mandatory  form  of  judgment,  however,  in  equity,  has  come  to 
be  very  largely  used.  Its  growth  and  the  application  to  nuisances  is 
interesting.  As  was  said  by  Mr.  Justice  Earl  in  Campbell  v.  Seaman  : 
'^  A  suit  at  law  is  no  longer  a  necessary  preliminary,  and  the  right  to 
an  injunction  in  a  proper  case,  in  England  and  in  most  of  the  States,  is 
just  as  fixed  and  certain  as  the  right  to  any  other  provisional  remedy. 
It  is  a  matter  of  grace  in  no  sense,  except  that  it  rests  in  the  sound 
discretion  of  the  court,  and  that  discretion  is  not  an  arbitrary  one.  If 
improperly  exercised  in.  any  case,  in  granting  or  refusing  it,  the  error 
is  one  to  be  corrected  on  appeal."*    Mr.  Justice  Swayne,  in  the  Parker 

I  4  ShArawood'B  Blackst.  Com.,  167,  note;  8  T.  R.  142;  Id.  Dalt.,  chap.  50;  9  Rep. 
53:  Ood.  221-2;  2  Sir.  686;  Id.,  2  Esp.  675;  Hawk.  b.  1,  c.  7,  5,  §  12. 

*  1  Rasa.  Or.  882;  Rex  ▼.  Watts,  2  Eap.  675. 

»  63  N.  Y.  582;  Coming  v.  Troy  I.  &  N.  Co.,  40  N.  Y.  191;  Parker  v.  Winnipiseo- 
gce  L.  C.  &  Wo.  Co.,  2  Black  (U.  S.),  545;  Attorney-General  v.  United  Kingdom  Tel. 
Co.,  30  BeaT.  287;  Clowes  v.  SUffordshire  Potteries  Co.,  L  R.,  8  Ch.  App.  125.  An 
interesting  ease  in  which  the  question  was  raised  of  the  remedy  by  action,  and  the 
complaint  was  of  foaling  the  river  Chnmet  to  sach  an  extent  as  to  be  injurioas  to  the 
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case  cited  by  Judge  Earl,  says  the  concurrent  jurisdiction  of  courts  of 
equity  dates  back  to  an  early  period.  ^^  It  has  been  greatly  enlarged 
since  the  time  of  Lord  Thurlow.  Many  cases  of  private  nuisances  will 
sustain  an  action  of  law  which  will  not  justify  relief  in  equity.  A 
court  of  equity  will  interfere  when  the  injury  by  the  wrongful  act  of 
the  adverse  party  will  be  irreparable,  as  where  the  loss  of  health,  the 
loss  of  trade,  the  destruction  of  means  of  subsistence,  or  the  ruin  of  the 
property  must  ensue." 

Salvin  v.  North  Brancepcth  Coal  Company  was  for  a  mandatory  in- 
junction, and  the  opinion  of  Sir  W.  M.  James,  quoted  from  in  Camp- 
bell V.  Seaman,  indicates  the  different  rules  which  prevail  in  a  different 
age  and  in  a  locality  whose  surroundings  have  dianged,  by  the  observa- 
tion that  ^^  it  would  have  been  wrong,  as  it  seems  to  me,  for  this 
court,  in  the  reign  of  Henry  VI,  to  have  interfered  with  the  further 
use  of  sea  coal  in  London,  because  it  had  been  ascertained  to  their 
satisfaction,  or  predicted  to  their  satisfaction,  that  by  the  reign  of 
Queen  Yictoria  both  white  and  red  roses  would  have  ceased  to  bloom 
in  the  Temple  gardens."  In  Blakemore  v.  Glamorganshire  Canal  Co., 
in  1832,'  the  precedents  were  discussed  of  equity  relief,  by  an  order  in 
such  form  indirectly  to  compel  some  positive  act  to  be  done  by  the 
party  enjoined,  as  well  as  the  principles  applicable  to  the  construction 
of  acts  of  Parliament  establishing  public  companies  with  extraordinary 
powers  for  the  execution  of  works  of  local  or  general  utility,  and  the 
conclusion  was  reached  that  the  leading  principle  to  be  the  guide  of 
the  court  and  to  limit  its  discretion  in  granting  injunctions,  at  least 
where  no  very  special  circumstances  occur,  is  that  only  such  a  restraint 
should  be  imposed  as  may  suffice  to  stop  the  mischief  complained  of. 

In  1836,  in  Spencer  v.  London  &  Birmingham  Railway  case,*  the 
Yice-Chancellor  says :  ^'  The  power  of  the  court  to  grant  that  species 
of  injunction  which  Lord  Eldon  granted,  namely,  restraining  a  party 
from  allowing  a  thing  to  continue,  and  which  has  the  effect  of  making 
him  take  some  active  measures,  has  been  since  recognized  and  acted 
on,  and  I  do  not  see  why,  if  a  species  of  negative  injunction  has  been 
adopted,  it  should  not  be  adopted  here,  so  as  to  prevent  the  parties 

plaintiffs  dye-works.  The  defendant  had  special  powers  to  take  and  tUan  waters 
and  to  discharge  into  said  river.  Salvin  ▼.  North  Branoepeth  Coal  Ck>.,  9  Ch.  A  pp. 
Cases,  70a-709. 

>  7  Eng.  Ch.  154, 167.  182. 

*  Enir.  Ch.  R.;  8  Sim.  194-8;  29  Eng.  Ch.  138;  Earl  of  Hexborongh  ▼.  Bower, 
7  Beav.  127. 
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from  continaing  the  excavation  in  its  present  state ;  with  respect  to  the 
nature  of  the  grievance,  all  the  inhabitants  of  Granby  Mews,  as  it  ap- 
pears to  me,  sn£Per  a  species  of  injury  quite  distinct  from  that  done  to 
bis  Majesty's  subjects  in  general."  In  1848,  in  the  Earl  of  Mexbor- 
ough  V.  Bower,  the  Master  of  the  Rolls  says  :  "  The  motion  asks  for  some- 
thing more  than  ordinary,  namely,  to  restrain  the  defendants  permit- 
ting water  to  flow  throagli  the  communication  (between  mines).  It  is, 
h«*wever,  no  unusual  thing  to  ask  an  injunction  in  this  form." 

In  Attorney-General  v.  Colney  Hatch  Lunatic  Asylum,  in  1868 
there  was  an  information  filed  at  the  relation  of  tiie  local  Board  of 
Health  of  Edmonton,  in  the  name  of  their  clerk,  against  the  Committee 
of  Visitors  of  the  County  Lunatic  Asylum  at  Colney  Hatch,  praying 
for  ao  injunction  to  restrain  the  defendants  from  causing  or  permitting 
any  sewage  or  gas  water  to  flow  into  a  st|'eam  called  Pymms  brook,  so 
as  to  be  a  nuisance  to  the  public  health.  The  Lord  Chancellor  said  : 
'^  Cases  like  the  present,  no  doubt,  show  the  difficulty  in  which  persons 
who  are  desirous  of  getting  rid  of  refuse  sewage  are  constantly  placed, 
but  it  is  a  difficulty  which  must  be  met,  not  by  applying  to  a  court  of 
law  to  escape  from  the  exigencies  of  the  condition  in  which  they  find 
themselves,  but  by  an  application  to  the  legislature.  Now,  I  believe 
the  court  will  always  find  that  its  simplest  course,  as  far  as  regards  the 
administration  of  justice,  is  to  ascertain  the  exact  state  of  law  which 
regulates  the  relations  of  the  parties ;  and,  having  done  so,  to  proceed 
to  act  on  it,  without  any  reference  to  the  difficulties  of  the  case  on  the 
part  of  those  against  whom  it  is  obliged  to  decide. 

It  was  asked :  ^^  How  can  visiting  magistrates  be  made  answerable 
now  for  that  which  was  done  by  their  predecessors  fourteen  or  fifteen 
vears  ago,  and  how  are  they  to  redress  the  wrong  then  done.  The 
simple  answer  to  this  is,  it  is  a  continuing  wrong,  and  moreover  as 
these  unfortunate  inmates  are  persons  having  no  control  over  their  own 
acts^  and  they  and  all  the  officers  of  the  asylum  are  placed  under  the 
control  of  visiting  magistrates,  the  visiting  magistrates  must  be  re- 
sponsible for  their  acts.  There  would  be  no  nuisance  if  these  persons 
did  not  daily  commit  it."  Something  was  also  said  on  the  ground 
of  delay.  "  As  regards  delay,  the  case  stands  thus.  This  course  of 
proceeding,  if  not  actually  commenced,  was  sufficiently  indicated  in 
1852,  and  thereupon  the  clerk  to  the  local  Board  of  Health  of  Edmon- 
ton immediately  called  the  attention  of  the  magistrates  to  this  evil, 
and,  from  time  to  time,  attempts  were  made  by  the  magistrates,  most 
l^operly,  by  a  variety  of  contrivances,  to  remove  it.    They  tried  dis- 
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infecting  Unid ;  they  sent  persons  to  Stroud  to  see  what  was  done  there; 
they  dug  a  well  one  hundred  and  twenty  feet  deep ;  they  tried  filter- 
ing beds,  and  other  things  of  the  kind.  This  court  would  be  very  loth 
to  say  that  a  public  body  should  rush  at  once  into  a  chancery  suit  in 
dealing  with  another  ])ublic  body.  It  appears  to  me  the  delay  must 
count  for  nothing,  and  when  tlie  relators  filed  this  information  in  1SC5, 
they  were  quite  in  time."  Another  point  was  raised,  that  the  relators, 
who  are  the  local  Board  of  Health,  might  do  all,  they  are  calling  on  the 
defendants  to  do.  "They  allege  that  it  was  the  duty  of  the  Board  of 
Health  of  Edmonton,  when  they  found  a  nuisance  coming  into  the  dis- 
trict, to  prepare  a  sewer  which  would  carry  oflE  and  remove  the  nui- 
sance. Beyond  that,  they  had  power,  by  a  recent  act  of  Parliament, 
to  communicate  with  the  neighboring  Board  of  Health  of  Tottenham, 
and  with  the  assistance  of  the^,  also,  to  carry  oflE  the  sewage  through 
Tottenham,  and  so  remove  all  that  had  been  created.  But,  in  the  first 
place,  although  it  may  be  the  duty  of  the  Board  of  Health  to  remove 
every  evil  which  cannot  otherwise  be  removed,  I  apprehend  it  w  tio 
part  of  their  duty  to  create  expense  in  order  to  remove  a  nuisance  im- 
ported wrongfvUy  into  their  district^  for  which  they  have  a  much 
more  easy  and  proper  remedy,  namely,  the  remedy  of  preventing  the 
evil  from  recurring." 

This  opinion  is  concurred  in,  and,  also,  that  it  is  no  part  of  the 
duty  of  the  court  to  inquire  into  what  way  the  defendant  can  best 
remove  the  nuisance,  but  the  defendant  must  find  his  own  way 
out,  whatever  inconvenience  or  expense  it  may  put  him  to,  unless 
the  removal  of  the  injury  is  physically  impossible.  But  when  the  diffi- 
culty of  removing  the  injury  is  great,  the  court  will  suspend  the  opera- 
tion of  the  injunction  fur  a  time.  Such  an  order  of  injunction  was 
granted,  and  Goldsmith  v.  Tunbridge  Wells  Improvement  Commis- 
f-ioners,  and  Attorney-General  v.  Heath,  were  cited  as  precedents.* 
The  argument  and  decisions  thus  set  forth  in  this  very  carefully  con- 
sidered case,  interest  us  particularly,  because  reported  cases  are  few ; 
but  the  experience  is  constant  in  sanitary  administration,  especially  of 
cities,  of  these  same  objections. 

In  Attorney-General  v.  Cockermouth  Local  Board,  the  pollution  of 
the  river  Derwent,  from  which  the  town  of  Workington  at  the  mouth 

'  Atty.-Gen.  v.  Colney  Hatch  L.  Asylum.  L.  R.,  4  Ch.  App.  Cas.  161;  L.  R.,  1  Eq. 
Cas.  161;  1  Ch.  349;  Atty.-Gen.  v.  Terry,  9  Ch.  App.  428  (1874).  An  obstruction  in  a 
river  restrained  at  the  suit  of  a  municipal  ^corporation  empowered  to  remove  obstruc- 
tions. Atty.-Gen.  v.  Cockermouth,  L.  H.,  18  Eq.  Cas.  172;  Schriver  ▼.  Village  of 
Johnston,  54  N.  T.  St.  R.  578;  City  of  Jacksonville  v.  Doan,  145  111.  28. 
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>f  the  river  derived  its  water  supply,  hy  sewage  from  Cockermonth, 
sight  miles  higher  up  the  same  stream,  was  complained  of.  The  local 
3oard  of  this  town  discharged  its  sewage  by  an  outfall  out  of  their 
iistrict,  so  as  to  pollute  the  water  at  the  point  of  discharge,  but  this 
Rras  imperceptible  at  the  town  of  Workington.  The  conrt  held  that 
n  an  action  to  restrain  the  transgression  of  powers  conferred  by  an  act 
>f  Parliament,  it  was  not  necessary  to  prove  that  injury  to  the  public 
^ill  result  from  the  acts  complained  of,  and  in  this  respect  there  was 
lo  difference  between  an  ea^ojloio  information,  and  an  information  at 
;he  relation  of  a  private  citizen.  The  court  says :  '^The  legislature  is 
>f  opinion  that  certain  acts  will  produce  injury  and  that  is  enough. 
Che  legislature  is  of  opinion  that  it  is  desirable  to  preserve  our  streams 
n  at  least  their  present  purity ;  it,  therefore,  has  said,  you  shall  not 
Lffect  or  deteriorate  the  water  at  all,  and  the  court  must  assume  that 
he  deterioration  of  the  water  is  an  injury  which  is  prohibited  for  good 
ind  sufficient  cause."  An  injunction  was,  therefore,  granted.  The 
misance  could  not  be  proved,  and  on  that  allegation  the  bill  was  dis- 
niseed,  but  the  Master  of  the  Rolls  said  the  meaning  of  the  statute  was 
>lain,  ^^  that  you  shall  not  send  your  sewage  water  into  a  natural  stream 
mtil  you  have  made  it  wholesome  water,"  and  the  privilege  of  an  out- 
:all  granted  to  the  defendants  was  on  these  terms. 

In  City  V.  Ohio  Railroad  Company,  the  city  of  Moundsville,  W.  Va., 
iled  a  bill  against  the  railroad  company  praying  a  mandatory  injunc- 
lion,  and  the  court  considered  at  some  length  the  questions  of  this 
remedy  and  its  application.  A  license  had  been  granted  by  the  city 
x>uncil  to  the  defendant  to  build  its  road  upon  a  public  street,  and  con- 
litions  imposed  by  the  city  ordinance  requiring  sewers  and  street 
crossings  to  bo^built  or  rebuilt  so  as  to  restore  the  street  to  its  useful- 
leas  to  the  public  and  to  be  kept  in  repair,  were  argued  against,  as 
)eyond  the  powers  of  the  contracting  parties,  but  the  decree  below 
awarding  the  writ  was  affirmed.  The  court  said :  ^^  At  one  time  the 
nandatory  injunction,  because  injunctions  had  always  been  couched  in 
)rohibitory  language,  was  framed  in  that  form  only,  by  prohibiting 
he  doing  or  continuing  to  do  a  given  thing,  thei'eby  compelling  the 
MUty  to  do  the  thing  which  it  was  desired  he  shooild  do,  because  by 
«n tinning  to  do  as  he  had  done,  he  became  liable  to  punishment,  but 
n  later  times  this  species  of  injunction  has  lost  this  delicacy,  and  now 
vheu  used  assumes  the  form  of  command  to  do  a  specific  act.  So  it 
)eing  a  public  nuisance  equity  has  jui:^diction.  True  we  find  it  laid 
lown  that  equity  has  no  jurisdiction  in  cases  of  public  nuisance,  where 
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a  coinpleto  remedy  exists  at  law,  but  so  large  and  widely  nsed  is  tha 
jurisdiction  in  public  nuisances  that  it  is  hard  to  exclude  it  in  any  case, 
and  the  statement  in  Beach's  Modem  Equity  Jurisprudence  is  substan- 
tially correct  nowadays,  that  ^^  notwithstanding  the  legal  remedies  for  a 
public  nuisance,  equity  will  interpose  by  injunction  in  a  proper  case 
where  the  nuisance  is  of  a  permanent  character,"  as  in  this  ease.  Here 
the  remedy  needed  by  the  complainant  is  one  which  shall  judicially 
determine  whether  the  defendant  has  complied  with  its  obligation  or 
duty,  and  if  it  has  not,  then  to  abate  the  nuisance  by  requiring  a 
cessation  of  the  present  state  and  the  performance  of  the  company's 
duty/  " 

^'  In  Massachusetts  it  has  been  held  that  a  town  may  go  into  equity 
to  test  whether  a  railroad  company  has  performed  its  obligation  to 
restore  a  road,  and  that,  as  an  incident,  there  may  be,  upon  decree  in 
its  favor,  a  mandatory  injunction  for  performance."  Such  was  this 
case.  The  court  had  jurisdiction  to  adjudicate  upon  the  question 
whether  the  company  had  fulfilled  its  obligation,  and,  if  not,  to  make 
an  order  that  it  do  so.  Really,  as  is  said  in  Comyn  Equity  Jurispru- 
dence, it  is  in  no  sense  an  injunction,  though  called  a  *^  mandatory  in- 
junction," but  an  order  for  abatement  of  nuisances.  Courts  of  equity 
exercise  a  very  salutary  jurisdiction  in  matters  of  nuisance  to  adjudge 
the  question  of  nuisance  and  abate  them.  The  remedy  by  mandamus 
would  be  likely  adequate,  but  is  more  formal,  and  not  as  flexible  as 
that  in  equity.  In  mandamus  the  judgment  would  be  final  and  inflexi- 
ble, whereas  equity  possesses  a  capacity  to  modify  its  order  to  snit 
changing  circumstances,  and  is,  if  there  is  any  difference,  more  ade- 
quate and  complete  a  remedy  than  mandamus." 

Potent  reasons  were  given  for  this  enlarged  use  of  injunction  in 
nuisance  cases,  in  the  opinion  <>f  Sir  6.  Mellish,  L.  J.,  on  the  appeal 
in  Clowes  v.  Staffordshire  Potteries  Water  Co.  in  1872,  when,  in 
reversing  the  decree  below,  it  was  held  that  the  grants  to  the  defendant 

»  W.  Va.  Ct.  App.,  Nov.  26,  1892,37  W.  Va.  92;  2B.  Mod.  Eq.  Jur..  §  748;  8 
Comyn's  Eq  Jur.,§  1359;  Keystone  Co.  v.  Summers,  13  VV.  Va.  746;  SUte  ▼.  N.  E. 
R.,  9  Rich.  Law.  247;  iDdianapoHs  R.  Co.  v.  State,  87  Ind.  489;  People  ▼.  Chicago 
R.  Co.,  67  111.  118;  2  Dill,  on  Mun.  Corp.,  §  708,  note;  High  Extr.  Rem..  §§819,820; 
85  Minn.  131;  37  Me.  4^51;  7  Mete.  70;  88  Kans.  176;  26  Qa.  665;  45  Texas,  88;  24 
N.  J.  Eq.  217;  In  re  Trenton  Water  Power  Co.,  20  N.  J.  L.  659;  Clowes  ▼.  Stafford- 
shire W.  W.,  8  Ch.  App.  Cas.  142.  As  to  action  at  law  for  damages,  the  legislature 
not  having  conferred  authority  to  maintain  a  nuisance,  see  108  IJ.  S.  884,  885.  Re- 
sort to  equity  to  prevent  continuance  of  the  trespass  and  maltiplicitj  of  snits  —  Flap. 
penheim  v.  Met.  E.  R.  R.  Co.,  128  N.  Y.  486. 
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gave  it  no  power  to  foul  the  water ;  that  the  corporation  claases  in  the 
Water- Works  Act  of  1847  did  not  apply,  inasmuch  as  the  injury  was 
sach  as  the  company  was  not  autliorized  to  commit,  and  that  the  plain- 
tiff was  entitled  to  an  injunction.  '^  Under  the  old  practice  several 
actions  would  liave  been  necessary,  and  the  decision  states  it  is  because 
it  is  most  inconvenient  to  have  the  rights  of  parties  determined  in  that 
way,  and  in  fact  impossible  to  have  it  in  that  way,  that  tliis  court  has 
always  given  relief.  In  my  opinion,  therefore,  the  plaintiff  is  entitled 
to  maintain  this  suit,  and  is  entitled  to  have  a  declaration  that  the  acts 
of  Parliament  have  not  given  the  defendants  any  legal  rights  to  foul 
the  water  to  her  damage,  and  ought  to  have  an  injunction  to  prevent 
such  damage  in  the  future." 

The  remedies  now  most  commonly  used  against  nuisances  are  com- 
plaints to  the  proper  authorities  for  the  ordinary  class  of  misdemeanors ; 
infractions  of  police  laws,  building  laws,  or  ordinances  and  regulations 
duly  established,  or  fitted  to  the  occasion  by  a  board  of  public  officers 
or  magistrates ;  on  application  to  the  nearest  police  court  by  affidavits 
for  a  warrant,  or  by  injunction  in  the  first  instance.  The  right  to 
apply  for  such  a  writ  is  often  a  part  of  the  grant  of  powers  in  health 
and  other  regulative  laws  passed  under  the  police  powers. 

In  the  legislation  for  the  city  of  New  York,  examples  are  to  be  found 
in  the  Health  Law  of  1866,  in  the  Building  Department  Laws,  and  in 
the  Plumbing  Bill  of  1881.*  In  the  Health  Department  of  the  City 
of  New  York  v.  Patrick  H.  Lalor,'  the  syllabus  is  as  follows :  "  The 
plaintiff,  who  owned  a  plot  of  ground  at  the  north-east  comer  of  Lex- 
ington avenue  and  One  Hundred  and  Twenty-second  street,  in  New 
York  city,  filed  with  the  Board  of  Health,  as  required  by  chapter  450 
of  1881,  a  plan  of  the  plumbing  and  drainage  of  a  row  of  seven  houses 
which  he  proposed  to  erect  upon  the  said  lots.  As  there  was  no  public 
sewer  in  Lexington  avenue,  he  proposed  to  carry  his  drainage  under 
the  yards  in  the  rear  of  the  houses  to  the  public  drain  in  One  Hundred 
and  Twenty-second  street  The  Board  of  Health  approved  his  plan, 
but  added  thereto,  **  on  condition  that  the  private  sewer  from  said 
houses  to  One  Hundred  and  Twenty-second  street  sewer  be  laid  under 
the  roadway  of  the  avenue  and  not  through  the  yards  or  cellars  of  the 
houses."  After  vain  efforts  to  procure  a  modification  of  this  proviso, 
be  made  the  connection  through  the  yards  as  he  had  at  first  proposed, 

>  See  N.  T.  City  Cons.  Act  of  1882,  §§  645,  506,  1089. 
*  88  Han  (Jaaiurj,  1886),  649,  Health  Dept.  ▼.  Lalor. 

IK 
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alleging,  as  a  reason  for  so  doing,  that  the  method  adopted  by  th& 
Board  of  Health  was  unnecessarily  expensive,  and  not  absolutely  neces- 
sary for  the  preservation  of  the  public  health.  Held,  that  a  judgment 
restraining  the  defendant  from  executing  the  plumbing  and  drainage 
in  violation  of  the  said  provision  inserted  by  the  Board  of  Health  was 
proper  and  should  be  affirmed." 

Special  remedies  are  not  infrequently  founded  upon  local  laws. 
Tenement  and  lodging-houses  have  long  been  a  subject  of  police  regu- 
lation,  and  even  in  the  days  of  the  CsBsars  in  Rome,  the  well-being  of 
the  great  habitations,  teeming  with  crowded  people,  were  a  matter  of 
public  concern.  In  the  city  of  New  York,  where  little  of  the  irksome 
duty  of  the  policing  the  city  is  required  of  the  police  proper,  in  com- 
parison with  foreign  cities,  the  difficulty  of  finding  a  responsible 
owner,  or  a  responsible  defendant,  in  an  action  against  a  tenement- 
house,  led  to  a  procedure  ui  rem  against  the  house,  which  has  had  the 
happy  issue,  in  every  case  of  its  use,  to  discover  a  responsible  owner  iit 
personam  within  twenty-four  hours,  and  is  as  follows  :*  "  Whenever  it 
shall  be  certified  to  the  Board  of  Health  of  the  Health  Department  of 
the  city  of  New  York,  by  the  sanitary  superintendent,  that  any  build- 
ing, or  part  thereof,  in  the  city  of  New  York,  is  infected  with  conta- 
gious disease,  or  by  reason  of  want  of  repair  has  become  dangerous  to 
life,  or  is  unfit  for  human  habitation  because  of  defects  in  drainage^ 
plumbing,  ventilation,  or  the  construction  of  the  same,  or  because  of 
the  existence  of  a  nuisance  on  the  premises,  and  which  is  likely  to 
cause  sickness  among  its  occupants,  the  said  Board  of  Health  may  issae 
an  order  requiring  all  persons  therein  to  vacate  such  building,  or  part 
thereof,  for  the  reasons  to  be  stated  therein  as  aforesaid.  Said  board 
shall  cause  said  order  to  be  affixed  conspicuously  in  the  building,  or  part 
thereof,  and  to  be  personally  served  on  the  owner,  lessee,  agent,  occu- 
pant, or  any  person  having  the  charge  or  care  thereof;  if  the  owner, 
lessee  or  agent  cannot  be  found  in  the  city  of  New  York,  or  do  not 
reside  therein,  or  evade  or  resist  service,  then  said  order  may  be  served 
bv  depositing  a  copy  thereof  in  the  post-office  in  the  city  of  New  York^ 
properly  inclosed  and  addressed  to  such  owner,  lessee  or  agent,  at  bis 
last-known  place  of  business  or  residence,  and  prepaying  the  postage 
thereon  ;  such  building,  or  part  thereof,  shall,  within  ten  days  after  said 
order  shall  have  been  posted  and  mailed  as  aforesaid,  or  within  such 
shorter  time,  not  less  than  twenty-four  hours,  as  in  said  order  may  be 

»  N.  Y.  aty  Cons.  Act  of  1882.  §  659;  L.  1887,  chap.  908,  g  11. 
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specified,  be  vacated,  bat  said  board,  whenever  it  shall  become  satisfied 
that  the  danger  from  said  building,  or  part  thereof,  has  ceased  to  exist, 
or  that  said  building  has  been  repaired  so  as  to  be  habitable,  may 
revoke  said  order." 

Parties  defendant  may  include  public  officers  and  boards  of  officers.* 
Corporations  and  public  officers  may  be  indicted  for  nuisances  and  vio- 
lations of  duty,  and  masters  are  held  for  the  acts  of  their  servants  in 
the  lino  of  their  employment.  An  indictment  lies  against  officers  in  a 
corporation  for  neglecting  to  do  what  the  common  good  requires.  For 
the  repair  of  highways  and  bridges,  many  such  actions  are  reported  in 
England.  In  the  United  States,  more  frequently,  proceedings  are 
taken  under  the  Highways  Acts,  and  responsibility  is  enforced  by  civil 
actions. 

In  The  Mayor  v.  Furze,  Chief  Justice  Nelson,  in  the  opinion  of  the 
court,  holds  that :  *^  Where  a  public  body  or  officer  is  clothed  by  statute 
with  power  to  do  an  act  which  concerns  the  public  interest,  or  the 
rights  of  third  persons,  the  execution  of  the  power  may  be  insisted  on 
as  a  duty,  though  the  statute  creating  it  be  only  permissive  in  its  terms." 

This  is  put  more  strongly  in  The  People  v.  Board  of  Supervisors  of 
Otsego  County.  "  Where  a  statute  provides  for  the  doing  of  an  act 
for  the  sake  of  justice,  or  where  it  clothes  a  public  body  or  officers 
with  power  to  do  an  act  which  concerns  the  public  interest  or  the  rights 
of  individuals,  though  the  language  may  be  permissive  merely,  it  will 
be  construed  as  imperative,  and  the  execution  of  the  power  may  be 
insisted  upon  as  a  duty."*     In  Eobinson  v.  Chamberlain  it  was  held 

1  Smith  on  Master  and  Servant,  181;  Qaeon  ▼.  Stephens,  L.  U.,  2  Q.  B.  702;  Rex 
T.  Medlej,  6  C.  &  P.  29;  No/s  Maxims  C.  44;  Rex  v.  Dixon,  8  M.  &  S.  11:  Salt  Lake 
atj  ▼.  Hollister,  118  U.  S.  256,  and  cases  cited;  Denver  &  R.  G.  R.  R.  v,  Harris,  123 
U.  8.  597;  Pettengill  ▼.  City  of  Yonkers,  116  N.  Y.  559;  People  v.  Albany,  11 
Wend.  539;  SUte  ▼.  King,  8  Wend.  411;  People  v.  Lawson,  17  Johns.  276;  State  ▼. 
GommlMioner.  1  Walk.  868;  2  Whart.  Cr.  L.  2408;  1  Ross.  Cr.  852,  897;  Rex  v.  In- 
habitants  of  Netherthom,  2  B.  &  A.  174;  Rex  v.  The  Inhabitants  of  Oxfordshire,  4 
B.  ft  C.  194;  Rex  ▼.  Clifton,  5  T.  R.  498.  In  this  case  Lord  Kenjon  held  it  was  only 
neoeeaary  to  serve  two  of  the  town  with  process  and  the  others  mast  reimburse 
them.  People  ▼.  Kingman,  24  N.  Y.  559;  People  v.  Van  Alstyne,  8  Keyes,  85; 
Mayor  ▼.  Furze,  8  Hill,  612;  People  ▼.  Stocking.  50  Barb.  578;  Clapper  v.  Town  of 
Waterford,  181  N.  Y.  882;  Wetmore  v.  Tracy,  14  Wend.  250.  Common  law  reme- 
dies  remain,  notwithstanding  itatntory  provisions  for  removing  encroachments  from 
pabUe  highways. 

'People  V.  Board  of  Snpervisors  of  Otsego  County,  51  N.  Y.  401;  Robinson  v. 
Chamberlain,  84  N.  Y.  889;  Megargee  v.  aty  of  Philadelphia,  Sap.  Ct.  Pa.,  Feb.  20» 
1898,  25  Ail.  R.  1180;  Gold  ▼.  aty  of  Philadelphia,  115  Pa.  St.  184. 


228  Police  Powebs. 

that  '^  one,  who  by  contract  with  the  State  assumes  the  duties  and  is 
invested  with  the  powers  of  a  public  officer,  is  liable  to  an  individual 
who  sustains  special  damage  by  a  neglect  properly  to  perform  such 
duties.  A  public  officer  or  a  contractor  engaged  to  perform  the  duties 
of  a  public  officer,  is  liable  for  the  negligence  or  malfeasance  to  any 
one  sustaining  special  damage  in  consequence  thereof." 

In  Cain  v.  The  City  of  Syracuse,  the  New  York  Court  of  Appeals, 
while  affirming  a  judgment  in  favor  of  the  defendant,  and  remarking 
that  "  a  different  rule  would  almost  make  every  municipal  corporation 
the  responsible  guarantor  to  the  individual  citizen,  of  the  absolute 
safety  of  every  wall,  building  and  structure  standing  within  the  corpo- 
rate limits,"  yet  goes  on  to  say,  *^  municipal  corporations  accepting  char- 
tered powers  from  the  State,  and  so,  by  their  own  consent,  assuming 
duties  not  previously  imposed,  become  liable,  in  consideration  of  the 
grant,  for  the  due  exercise  of  the  powers,  and  the  proper  performance 
of  the  duties,  thus  conferred  and  imposed." 

In  Bassett  v.  Fish,  it  is  said :  **  It  seems  that,  as  a  general  rale, 
where  an  administrative  officer  acts  contrary  to,  or  neglects  to  act  in 
accordance  with  his  official  duty,  and  another  suffers  injury  in  conse- 
quence, an  action  lies  against  the  officer  on  behalf  of  the  persons  so  in- 
jured. Such  officer  is  liable  for  the  misconduct  or  negligence  in  the 
scope  of  their  employment  of  those  employed  by  or  under  him."  The 
limitations  in  a  review  of  the  discretionary  action  of  the  common  coun- 
cil in  ordinances  and  resolutions,  are  also  carefully  set  out  in  the  same 
opinion.*  In  City  of  Kochester  v.  Campbell,  it  is  held,  "  where  a 
new  right  is  created  or  a  new  duty  imposed  by  statute,  which  also  gives 
a  remedy  for  its  violation  or  non-performance,  the  remedy  given  is  ex- 
clusive." In  Dudley  v.  Mayhew,  Judge  Strong,  in  the  opinion  of  the 
court,  says  :  "  It  is  very  clear  that  when  a  party  is  confined  to  a  statu- 
tory remedy  he  must  take  it  as  it  is  conferred ;  and  that  where  the  en- 
forcing tribunal  is  specified,  the  designation  forms  part  of  the  remedy* 
and  all  others  are  excluded.     The  remark  made  by  Lord  Holt,  in  Ewen 

1  Cain  V.  City  of  Syracuse,  95  N.  Y.  83;  Kiley  v.  City  of  Kansas,  «9  Mo.  102;  8S 
Am.  R.  491;  Parker  v.  Mayor  of  Macon.  89  Ga.  725;  Jones  ▼.  New  Haven,  84  Conn.  1; 
Norristown  v.  Mayor,  67  Pa.  St.  856;  Bassett  v.  Fish,  75  N.  Y.  808;  People,  ex  rd. 
Loomis,  V.  Board  of  Town  Auditors  of  Little  Valley,  75  N.  Y.  816;  Hover  v.  Barck- 
liofE,  44  N.  Y.  113;  Bryant  v.  Town  of  Randolph,  188  N.  Y.  70;  Griffin  v.  Mayor,  • 
N.  Y.  459;  KeUy  ▼.  City  of  Milwaukee,  18  Wis.  85;  see  Kurz  v.  aty  of  Troy,  104  N. 
Y.  344;  Pompney  v.  Vmage  of  Saratoga,  id.  459;  City  of  Rochester  ▼.  Campbell,  18S  . 
N.  Y.  405;  Dudley  v.  Mayhew,  8  N.  Y.  9;  see  110  N.  Y.  874,  879;  MiUer  ▼.  Taylor, 
4  Burr.  S805;  £wen  ▼.  Jones,  2  Salk.  415. 
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7.  Jones,  that  wherever  a  statute  gives  a  right,  the  party  shall,  by  con- 
leqaence,  have  an  action  to  recover  it,  is  nndoabtedly  correct  when 
iipplied  to  cases  where  the  statute  does  not  give  any  remedy  to  the 
proprietor  for  an  invasion  of  his  property  or  right." 

This  distindtion  is  of  cases  where  the  remedy  is  not  cumulative,  as 
ro  have  before  seen.  It  is  generally  respecting  a  nuisance  j?^  sey  and 
rhere  the  general  rule  applies,  that  an  affirmative  statute  does  not  ex- 
lade  the  common  law.  In  Flynn  v.  Taylor,  the  court  holds  that  any 
mnecessary  or  unreasonable  use  of  a  sidewalk  or  street,  to  the  serious 
Qoonvenience  of  the  public,  is  a  nuisance  j?^  &e.  It  seems,  says  the 
oarty  ^^  a  remedy  for  the  wrong  against  the  public  may  be  f onnd  in 
be  indictment  of  the  offender  (Penal  Code,  §  385),  or  in  a  suit  by  the 
Mt>per  officer  on  behalf  of  the  people,  to  compel  him  to  abate  the  nui- 
anoe.  An  individual  who  sustains  a  special  and  peculiar  loss  in  conse- 
[aenee  of  such  a  nuisance,  may  maintain  an  action  in  equity  for  dam- 
ges  and  injunction/ 

In  the  relief  from  one  nuisance,  another  may  not  be  committed. 
niis,  we  have  seen  in  the  Colney  Hatch  case,  and  in  New  York  Cen- 
rtl  and  Hudson  River  Railroad  Company  v.  The  City  of  Rochester,  it 
I  held,  that :  "A  municipality  may  not  empty  its  sewers  upon  private 
NToperty  without  acquiring  the  right  to  do  so,  and  that  the  owner  is 
M)t  confined  to  his  action  for  damages,  but  is  entitled  to  an  injunctiou.^' 
/ourts  will  not  set  off  one  nuisance  against  another,  or,  in  determining 
he  rights  of  the  parties,  consider  the  benefits  to  be  acquired,  or  the 
omparative  loss.*  It  is  equally  consistent  with  the  principle  of  justice 
rbich  forbids  the  enforcement  of  illegal  and  disgraceful  contracts,  that 
mmnnity  should  not  be  sought  for  the  creation  of  a  nuisance  on 
leighboring  territory.  As  one  cannot  be  heard  in  fraud  against  the 
int  rights  of  a  foreign  nation,  or  be  permitted  to  furnish  the  means 
^  transgressing  the  law,  or  to  insist  upon  illegal  contracts,  so  creators 
i  nuisances  have  but  a  small  show  of  right,  for  either  claims  or  defenses. 

>  Flyno  V.  Taylor,  127  N.  T.  596;  N.  Y.  C.  &  H.  K.  R.  R.  Co.  v.  The  City  of 
toehester,  127  N.  Y.  591;  L.  R.,  4  Ch.  App.  Gas.  161. 

•Wood  on  Nuiaances.  81;  1  Russ.  Cr.  820;  Rex  v.  Ward,  4  A.  &  E.  484;  Rex  v. 
lodall,  6  A.  &  E.  148;  Campbell  v.  Seaman,  68  N.  Y.  568;  Story  on  Const.  L.  808; 
ightfoot  ▼.  Tennant,  8  Bos.  &  Pall.  856;  Langdon  v.  Hughes,  1  M.  &  S.  598- 
^Pueia  quae  eorUra  Uges  eonHUuiione^qtie  vel  contra  bonot  mores  fuint  nttUum  vim 
tbereindvbUaiijurU  ett."   Cod.  Lib.  2.  tit.  8,  L.  6;  Dig.  L.  2,  tit.  4,  L.  27,  §  4.    "If 

eontiBct  be  malum  in  $e  the  courts  will  in  nowise  interfere  to  relieve  either  party." 
Vmj  ▼.  Talmage,  14  N.  Y.  181;  Hull  v.  Ragles.  56  N.  Y.  4^.  As  to  contracts 
gp^nst  pablic  policy,  see  Duval  v.  Wellman,  124  N.  Y.  156. 
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These  considerations  have  had  practical  importance  in  cases  brought  to 
enforce  contracts  of  to  remove  nuisances,  in  which  the  disposition  of  the 
refuse  from  public  institutions,  of  corporations,  and  of  cities,  has  been 
before  the  courts. 

It  is  said  that  corporations  having  the  power  to  take  land,  and  con- 
struct public  works,  are  not  amenable  to  the  jurisdiction  of  a  court  of 
equity,  if  they  keep  strictly  within  the  lines  of  their  powers,*  and  pro- 
ceed with  due  care  and  skill.  ''That  which  the  law  authorizes  cannot 
be  a  nuisance  such  as  to  give  a  common-law  right  of  action,"  is  the 
statement  in  the  United  States  Supreme  Court  in  Transportation  Com- 
pany V.  Chicago.  Undoubtedly  it  is  true,  is  the  opinion  of  the  New 
York  Court  of  Appeals  in  Cogswell  v.  New  York,  New  Haven  and 
Hartford  Kailroad  Company,  that  "  there  are  cases  in  which  the  legis- 
lature, in  the  public  interest,  may  authorize  and  legalize  the  doing  of 
acts  resulting  in  consequential  injury  to  private  property,  without  pro- 
viding compensation,  and  as  to  which  the  legislative  sanction  may  be 
pleaded  in  bar  of  any  claim  for  indemnity."  The  statutory  authority 
which  will  suflBce'  must  be  express  —  must  relate  to  matters  of  public 
utility  in  which  the  people  have  an  interest  and  the  right  to  control, 
and  be  conferred  in  contemplation  of  that  which  has  occasioned  the 
injury.  In  Benner  v.  The  Atlantic  Dredging  Company,  where  plain- 
tiflPs  house,  at  Astoria,  N.  Y.,  was  injured  by  the  explosions  in  blasting 
in  the  waters  of  Hell  Gate  by  the  defendant,  under  a  contract  with  the 
United  States  government,  it  was  held  that  in  the  absence  of  any  proof 
of  negligence  in  the  manner  of  doing  the  work  the  defendant  was  not 
liable.  The  work  was  in  removing  rock  which  was  an  obstruction  to 
navigation  in  New  York  harbor.  "  The  power  to  improve  rivers  and 
arms  of  the  sea,  forming  the  highways  of  commerce,  is  vested  in  the 
United  States  government,  and  where  Congress  provides  for  the  exer- 
cise of  such  power  in  a  manner  sufficient  and  complete,  according  to 
that  government's  judicial  test,  it  is  complete  under  that  of  this  State." 

In  the  search  for  an  appropriate  remedy,  it  is  only  that  part,  or  that 
use  of  a  thing  which  constitutes  the  nuisance,  that  is  to  be  abated.    No 

1  Bisph.  Pr.  Eq.  (8d  ed.)  495;  Kerr  on  Inj.  842;  King  ▼.  Morris  &  Essex  R.  R, 
18  N.  J.  E.  897. 

« Trans.  Co.  v.  Chicago,  99  U.  S.  685;  CogsweU  v.  N.  Y.,  X.  H.  &  H.  R.  R.  Co.. 
103  N.  Y.  18:  Hammersmith  R.  R.  Co.  v.  Brand,  4  H.  L.  Eng.  &  Ir.  App.  Caa.  171; 
Radcliflf  V.  Mayor,  4  N.  Y.  195;  Bellinger  v.  M.  Y.  C.  R.  R.  Co..  38  N.  Y.  43;  Charles 
Benner  v.  The  Atlantic  Dredging  Co..  184  N.  Y.  156;  Matter  of  Petition  of  Sqaire» 
125  N.  Y.  181. 
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xmnecessaiy  or  wanton  injury  is  to  be  done/  but  as  in  the  examples 
mentioned  of  a  gate  unlawfully  placed  across  a  highway  and  cut  down, 
or  of  nets  improperly  set  and  destroyed,  particular  care  is  not  essential, 
and  whatever  is  a  reasonable  incident  in  the  abatement  of  a  nuisance 
is  defensible.  The  ordinary  illustrations  are,  of  a  honse  built  too 
high,  or  improperly  used ;  it  is  only  the  excessive  height,  or  the  wrong 
use  which  is  to  be  abated.  This  limitation  is  consistent  with  that  on 
the  other  side,  of  a  grant  whose  terms  have  been  exceeded,  as  where  a 
weir  of  brushwood  was  authorized,  it  was  held  not  to  cover  one  of 
stone,  and  where  it  had  come,  by  changes  wrought  by  time,  to  obstruct 
4ill  the  navigation  of  a  river,  it  was  held  not  to  have  been  in  contempla- 
tion of  the  original  grant. 

Particular  subjects  have  had  peculiar  and  fitting  adjudication.  Oys- 
ters planted  in  public  waters  may  not  be  removed  as  a  nuisance  unless 
they  interfere  with  the*  rights  of  the  public,  but  under  a  State  statute  a 
non-resident  may  be  guilty  of  a  misdemeanor  for  planting  or  gathering 
them.'  Where  a  town  was  put  to  yearly  expense  in  repairing  a  high- 
way continually  damaged  by  an  overflow  of  water  caused  by  a  dam, 
foit  was  brought  and  damages  recovered  in  its  name  against  the  origin- 
ator of  the  nuisance.' 

.The  question  of  responsibility  for  an  existing  nuisance  on  leased 
premises  frequently  arises.*  Privies  may  be  such  a  nuisance,  for  which 
the  landlord  may  bo  held,  where  the  buildings  are  rented  for  short 
periods  and  he  is  in  receipt  of  rents.  The  owner  of  a  disorderly  house 
demised  with  intent,  for  purposes  which  are  unlawful,  or  make  a  nui- 
sance, may  be  indicted.  If  the  tenant  is  careless,  and  himself  causes 
the  nuisance,  he  may  be  responsible,  and  in  some  cases  landlord  and 
tenant  may  be  held  separately  or  jointly.  Under  the  Health  Laws  of 
the  city  of  New  York,  either  the  owner,  lessee,  tenant  or  occupant, 
may  be  held  for  violations  of  the  Tenement-House  Laws  and  Sanitary 
Code. 

»  Ely  V.  Sapervisors,  86  N.  Y.  297;  Gray  v.  Ayres,  7  Dana,  375;  Welch  v.  Stowell. 
t  Doug.  32;  Barclaj  ▼.  Perkins,  25  Pa.  St.  508;  119  N.  Y.  240  and  cases  cited;  2  Salk. 
458;  42  N.  J.  L.  841;  9  Rep.  58;  Respal  v.  Arnold.  8  Yeates,  428. 

*  Major  of  Colchester  ▼.  Brooks,  7  Q.  B.  839;  State  v.  Tajlor,  8  Datch.,  117;  People 
T.  Lowndes.  130  N.  Y.  455. 

» Inhabitants  of  Charlotte  v.  Pembroke  Iron  Works  (Me.),  19  A.  902. 

*  Kex  v.  Pedloy,  8  N.  &  M.  627;  1  Russ.  Cr.  329;  People  v.  Erwin,  4  Den.  129; 
Irrine  ▼.  Wood,  51  N.  Y.  224;  Jennings  v.  Van  Schaick,  108  N.  Y.  580;  Wood  on 
Nnisances.  50;  N.  Y.  Cons.  Act.  1882,  §§  589,  653;  see  People  v.  Townsend,  3  Hill, 
^*r9;  Prentice  v.  Gregor,  74  N.  Y.  381;  Ahem  v.  Steele,  115  N.  Y.  209.  '*  Responsi- 
bilitj  geneiallj  attaches  to  the  occupier  of  land." 
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To  the  public  anthoritieB  Bpedal  powers  and  remedigs  nuij  be  granted 
by  the  legiBUture.'  The  power  to  take  sofSeient  erideiice  to  aothorize 
the  dedaration  of  a  pablic  nuisance ;  thereafter  to  order  its  abatement 
in  a  manner  indicated  bj  the  order,  or  bj  pablie  agents,  to  accomplish 
the  necessary  work  nnder  the  Board  of  Health  direction,  has  been 
already  discosbed.  Other  prooeeses  for  the  sanitary  abatonent  of  nni- 
fiances  have  also  been  noticed.  ^An  ordinance  passed  pnrsaant  to 
snch  authority  has  the  same  force  as  an  act  passed  by  the  legislature 
itself,''  was  recently  held  in  City  of  Rochester  r.  8impe(»L 

>  N.  T.  Cons.  Act  of  1882,  §  585.  T^  1,  2;  Helster  t.  Met  Bd.  of  H..  37  N.  Y.  6«1; 
Polinskj  T..  People,  73  N.  T.  85;  dtj  of  Boehcster  t.  Simpeoii,  134  X.  T.  114;  id.  417; 
70  N.  T.  287;  57  N.  Y.  591;  82  N.  T.  818;  122  N.  T.  288. 
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CHAPTER    XL 

BUILDING  LAWS. 

The  nse  of  a  building,  we  have  Been,  may  constitate  a  nuisance,  but 
now  we  have  to  do  with  the  building  itself.  Over  every  stage  of  ita 
history,  and  every  detail,  the  foundation,  the  walls,  drains  and  sewers^ 
the  air  spaces,  light  and  ventilation,  in  some  cases  the  halls  and  ap- 
proaches, the  cellars,  the  plumbing  and  the  roof,  the  law  watches,  and 
will  continue,  even  if  the  habitations  are  deserted,  for  the  text-booka 
tell  us,  ^*  the  village  remains,  although  the  houses  decay,"  intending 
thereby  village  rights  and  laws.  Ecpairs  may  be  ordered  by  writ, 
allowed  in  very  old  \2Lwpr0  bono  publico^  says  Lord  Coke;*  or  under 
ordinances  of  municipal  bodies  in  some  places;  the  regulations  of  the 
Metropolitan  Board  of  Works  in  London;  and  the  Building  Depart- 
ment ill  the  city  of  New  York. 

The  erection  of  the  building  is  to  be  in  conformity  with  like  author- 
ity. The  excavation,  the  lateral  support  for  the  walls,  the  heating 
apparatus  and  flues,  any  engine,  boilers,  hoistways,  elevators,  all  come 
under  public  control  for  safety  and  the  general  welfare  ;  buildings  may 
be  vacated  and  ordered  pulled  down  by  like  authority. 

In  Cain  v.  City  of  Syracuse  the  city  was  sued  because  it  had  not 
passed  a  resolution  ordering  a  dangerous  wall  pulled  down,  which,  fall- 
ing, killed  plaintiff's  intestate. 

In  Lord  Auckland's  case  the  contention  was  with  the  Westminster 
Board  of  Works,  because  it  threatened  and  intended  to  take  and  pull 
down  soma  buildings  because  of  an  error  in  the  general  line  of  the 
street,  by  which  the  board  proposed  1;o  regulate  the  front  of  the  plain- 
tiff* s  houses.  It  was  held  that  the  line  of  buildings  should  have  rela- 
tion to  the  frontage  of  houses  previously  existing,  and  which  may  bo 

1  Co.  Litt.  115,  b;  id.  56,  a;  id.  200b;  N.  T.  Laws,  chap.  410,  1883.  as  amoDded, 
g§  471-517;  Metropolis  MaDagement  Amendment  Act,  25,  26  Vict.,  chap.  102;  Lord 
Auckland  ▼.  Westminster  Local  Bd.  of  Works,  7  Ch.  App.  Cas.  587;  Cain  v. 
Sjracuse,  95  N.  Y.  88. 
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built.  It  is  interesting  also  that  the  yard  in  this  case  is  held  eqaiva- 
leut  to  a  house.  The  question  not  infrequently  arises  under  the  build- 
ing laws  what  part  of  the  premises  or  curtilage  shall  be  comprehended 
or  understood  in  the  word  "  house."  »  Generally  it  may  be  understood 
to  include  the  lot  which  is  built  upon,  and  it  does  not  necessarily  mean 
a  dwelling-house. 

The  site  hiis  its  limitations  as  to  the  kind  of  building  permissible, 
and  with  respect  to  the  approach  to  it  from  a  street.  The  dangers  of 
fire  have  led  to  the  almost  universal  adoption  of  fire  limits  by  municipal 
corporations,  within  which  wooden  buildings  cannot  be  constructed. 
This  is  assumed  to  be  a  police  regulation  within  the  competency  of  any 
municipality  possessed  of  the  ordinary  powers  belonging  to  such  bodies.* 
There  can  be  no  question  of  public  interest  in  the  avoidance  of  unnec- 
essary risks  in  the  built-up  portions  of  a  city ;  nor  in  the  fair  allowance 
to  all  houses  abutting  on  a  public  street,  of  air  and  sanshine,  as  well  as 
of  public  service  from  pavements,  sewers,  water  and  light.  Thus  it  is 
in  many  cities  laws  have  been  passed  regulating  the  height  of  dwelling- 
houses.  Viewed  with  reference  to  cutting  off  the  rays  of  the  sun,  the 
rule  has  proportioned  the  height  to  the  width  of  the  street  in  Paris 
and  other  European  cities. 

A  different  regulation,  where  fire  damages  alone  have  been  contem- 
plated, has  been  adopted  elsewhere,  as  for  instance  one  handred  and 
thirty  feet  in  Chicago.  The  principle  undoubtedly  remains,  wherever 
it  may  be  invoked,  of  the  subjection  of  private  to  the  public  interest  in 
buildings  upon  urban  sites.  The  inquiry  is,  however,  of  more  interest 
because  of  a  recent  decision  of  a  different  tendency  in  Connecticut, 
where  it  was  held  by  the  Court  of  Errors,'  that  the  Litchfield  Borough 
Charter,  which  provides  that  the  burgesses  are  empowered  to  provide 
adequate  protection  against  fire,  does  not  authorize  the  enactment  of  a 
by-law  establishing  fire  limits  within  which  "all  new  buildings  or 
extensions  of  buildings  shall  bo  constructed  of  brick,  stone,  iron  or 
concrete,  with  fire-proof  roof,  on  plans  to  bo  approved  of  by  the  bur- 
gesses."    The  opinion  concludes  that   "a   municipal  corporation  can 

^  Burriirs  Law  Diet.,  S.  v.  House,  and  cases  cited.  Go.  Litt.  56,  a,  speaking  of 
repairs,  says:  ** A  precipe  lietli  not  de  domo,  but  de  meuuagio.  Barbier  v.  Connolly, 
113  U.  S.  80;  Major  y.  Hoffman,  29  Am.  Rep.  845;  DiU.  on  Man.  Corp.  888;  Reap. 
T.  Duquet,  2  Yeates,  493;  Wadlelgh  v.  Oilman,  12  Me.  403;  Brady  v.  Nor.-Westem 
Ins.  Cb.,  11  Micb.  425;  Salem  v.  Maynes,  128  Mass.  872. 

'Pratt  V.  Borougb  of  Litcbfield,  62  Conn.  112;  South  Stat.  Cons.,  §  867;  Booth  ▼. 
^tate,  4  Conn.  65;  see  123  Mass.  872;  2  Yeates,  493;  29  Am.  R.  845;  95  N.  Y.  88;  118 
TJ.  S.  708,  and  27,  supra. 
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exercise  no  power  which  is  not  in  express  terms  or  by  fair  implication 
conferred  upon  it.  Any  doabt  or  ambiguity  arising  out  of  the  terms 
used  by  the  legislature  must  be  resolved  in  favor  of  the  public.  He- 
strictions  in  the  building  or  repairing  of  wooden  structures  in  the 
populous  part  of  a  city,  commonly  designated  as  ^'iire  limits,"  are 
invasions  of  private  right,  and  are  to  be  strictly  confined  to  their 
literal  import."  This  opinion  is  more  in  consonance  with  some  of  the 
older  cases  than  with  modem  views*  of  the  necessary  protection  for 
cities,  as  particularly  shown  in  the  United  States  Supreme  Court 
decisions  in  Barbier  v.  Connelly  and  Soon  Hing  v.  Crowley,  and  in 
decisions  in  many  of  the  States.  In  1838  the  Chancellor  of  New 
York  refused  an  injunction  to  restrain  the  common  council  of  Hudson 
from  passing  an  ordinance  to  restrain  the  erection  of  any  wooden  or 
frame  bamp,  stable  or  hay  press  within  certain  specified  limits.  It  has, 
however,  support  in  Iowa,  in  City  of  Keokuk  v.  Scroggs,  where  an 
ordinance  of  like  effect  was  declared  unauthorized.  In  Salem  v. ' 
Maynes  the  regulation  was  enforced,  although  the  building  was  already 
begun  and  the  foundations  laid.  In  Douglass  v.  Commonwealth  the 
prohibition  was  held  to  prevent  the  enlargement  and  elevation  of  a 
wooden  building,  so  as  materially  to  alter  its  character.  In  a  case  fre- 
qnently  cited,  Respublica  v.  Duquet,  based  upon  a  law  of  Pennsylvania 
of  1795,  references  were  made  to  similar  provisions  in  the  charter  of 
London  excluding  wooden  buildings.  The  statute  "  directing  the  cor- 
poration of  Philadelphia  to  pass  ordinances  to  prevent  the  erection  of 
wooden  buildings  in  certain  parts  of  the  city  as  they  may  think  proper," 
was  held  constitutional.  With  these  rulings,  those  of  Cain  v.  City  of 
Syracuse,- above  mentioned,  are  in  accord.  In  People  v.  D'Oench  it 
was  held  that  the  power  of  the  examiners  of  buildings,  under  the  law, 
to  allow  an  equally  good  or  more  desirable  form  of  construction  than 
that  originally  ordered,  was  not  intended  to  authorize  the  board  to 
allow  wood  to  be  used  in  place  of  the  incombustible  substances  men- 
tioned in  the  act."' 

In  the  city  of  New  York  the  height  of  all  dwelling-houses  used  or 
intended  to  be  used  for  more  than  one  family,  has  been  regulated  in 
proportion  to  the  width  of  the  streets  and  avenues  on  which  they  front, 
*^  not  to  exceed  seventy  feet  upon  all  streets  and  avenues  not  exceeding 

»113  U.  S.  27  and  703;  Mayor  of  Hudson  v.  Thome,  7  Paige  Ch.  261;  City  of 
Keokak  ▼.  Scroggs,  89  Iowa,  447;  Douglass  ▼.  Commonwealth,  2  Rawle,  262;  2  Pa. 
St.  493;  95  N.  Y.  83. 

«  95  N.  Y.  83;  51  Hun,  33;  N.  Y.  L.  1882,  chap.  410,  §  504. 
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sixty  feet  in  width,  and  eighty  feet  upon  all  streets  and  ayenoes  exoeed<» 
ing  sixty  feet  in  width."  Hotels  have  been  held  not  to  come  under 
the  ordinary  description  of  dwelling-houses,  in  contemplation  of  the 
act,  providing  that  the  height  of  all  dwelling-houses,  and  of  all 
honses  used,  or  intended  to  be  used  as  dwellings  for  more  than  one 
family,  thereafter  to  be  erected  in  the  city  of  New  York,  shall  not  ex- 
ceed eighty  feet  in  streets  and  avenues  exceeding  sixty  feet  in  width.' 
The  court  goes  on  to  say :  "  We  have  no  doubt  of  the  competency  of 
the  legislature  in  the  exercise  of  the  police  power  under  the  Constitn^ 
tion  to  pass  such  an  act,"  *  *  *  and  holds  that  mandamus  was 
proper  to  compel  the  approval,  by  the  Superintendent  of  Buildings,  of 
an  addition  to  a  hotel  over  eighty  feet  in  height. 

Public  safety  and  considerations  forced  upon  municipal  administra^ 
tions  have  caused,  we  may  not  say  developed,  most  of  these  regulations 
and  precautions.  We  find  them  existing  in  the  crowded  cities  of  older 
civilizations,  springing  from  the  law  of  necessity  antedating  our  own 
common  law,  and  far  enough  removed  from  what  some  of  oar  judges 
have  termed  "  the  vices  of  paternal  government."  The  imtUae*  or 
apartment  and  tenement-houses  {damue  venalea)  of  Rome,  at  the  begin* 

1  N.  Y.  L.  1885,  chap.  454;  cliap.  275, 1892;  People,  ex  rel,  Kemp,  ▼.  IXOeneh,  111 
N.  Y.  359. 

'  Qibbon,  V,  287-9,  caUs  the  imidae,  plebeian  habitations,  as  distlDguished  from  the 
domvs  which  contained  probably  over  four  hundred  persons.  E.  J.  Qibbs,  in  Nat. 
Rev.  Litteirs  Liv.  Age,  August  20,  1892,  more  correctly  than  Gibbon,  calcnlates  the 
inmates  of  these  habitations.  In  the  city  of  New  York  many  flats  of  the  common 
order,  of  tenement-houses,  are  rated  as  having  four  family  apartments  on  each  of  five 
floors,  and  with  five  to  a  family.  (Plato's  Limitation  of  Children,  Kara  Ttjv  'OvUav 
does  not  prevail  in  New  York  tenements.)  Tac.  Ann.  Ed.  Ritter,  Lib.  XV,  C.  41 » 
48,  note,  C.  43.  There  were  46602  Insnlae,  1780  Domus  Nard.  Roma  A  I-VIU,  49S 
Lips  de  Mag.  Rom.  I-III,  C  4;  Qibbon,  V,  288,  note.  The  interested  reader  will  pur- 
sue this  subject  further  in  Tac.  Ann.  VI,  44,  cf  Preller  Reg.  Stat.  Rom.  86,  Juve. 
nal  Sat.  Ill,  166,  199,  233-4,  and  notes  of  Heinrich,  who  shows  the  necessity  of  the 
custodian  for  each  house,  to  watch  over  and  protect  the  crumbling  walls.  Tabulata 
were  the  stories,  coenacula  above  them,  sub  tegulis,  Juvenal  speaks  of  the  high  rent 
of  the  little  dark  rooms  under  the  tiles,  up  many  stairs,  and  says: 

'*  Magnis  opibus  dormitur  in  urbe. 
Inde  caput  morbi.'* 
Ritter's  note,  Tac.  Ann.  XV,  43  "de  omnibus  urbis  aedificiis  sermo  est,*'  and  Lipeins 
supposes  Nero  to  have  taken  Trajan's  measure  of  height  rather  than  that  of  Aogas- 
tus.  Sex  Aurel  Epit,  13;  Suet,  16;  Strabo,  V,  8,  7;  Cic.  Offi.  8,16,  66.  Thegnunb- 
ling  about  sunlight  in  the  street,  is  noted.  Tac.  Ann.  XV,  48.  It  would  be  difficult 
to  exhaust  the  references.  Cicefb  shows  that  another  order  oonld  be  made,  vis.,  that 
of  the  augurs,  through  the  auspices,  and  he  notes  the  buildings  on  the  Caelian  Hill 
quorum  altitude  officeret  auspiciis,  and  had  to  be  demolished.    Oo.  Off.  HI,  66. 
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sing  of  oar  era,  present  a  parallel  almost  identical  with  the  tenement- 
houses  of  New  York,  occasioning  the  same  difficulties,  including  the  same 
objections,  obliging  observation,  care  and  legislation,  affording  examples 
•imilar  to  those  found  on  pages  of  modern  acts.  Built  in  haste,  of  poor 
materials,  on  narrow  streets,  with  five  to  seven  stories  above  the  base- 
ment stores,  having,  as  a  recent  writer  very  reasonably  calculated, 
twenty  persons  to  a  flat  or  story,  and  sleeping  rooms  above  these,  im- 
mediately under  the  roof,  averaging,  perhaps,  one  hundred  souls  or 
more  to  a  house,  and  in  the  time  of  Theodosins  exceeding  by  nearly 
ten  thousand  the  present  tenement-houses  of  New  York.  They  were 
in  constant  danger  of  tumbling  in ;  fires  in  them  were  apprehended ; 
pestilence  struck  first  and  most  savagely  in  their  recesses,  and  it  was  a 
boon  drawn  from  the  several  great  conflagrations  of  Eome,  that  the 
government  sought  to  open  and  rebuild  them  on  wider  streets,  with 
open  areas,  porticos  added  for  protection  from  the  sun,  and  water 
accessible  for  public  use.  Tacitus  tells  us  of  the  order  of  rebuilding 
Rome,  and  that  Nero  protected  the  fronts  of  the  insulac,  opened  and 
purged  the  areas,  with  restriction  upon  the  height  of  buildings. 
Augustus  permitted  seventy  feet,  Trajan  sixty  feet,  and  it  is  supposed 
Nero's  rule  was  the  latter.  The  grumbling  also  is  preserved  of  those 
who  declared  that  the  old  form  was  more  conducive  to  salubrity,  be- 
cause ^^  the  narrowness  of  the  streets  and  the  height  of  the  roofs  did 
not  permit  the  rays  of  the  sun  to  break  through,  but  now  the  opening 
was  such  that  there  was  no  shade  and  they  burned  with  greater  heat. 
Provision  was,  however,  made  of  porticos  for  all  new  houses.  These 
High  Building  Acts  are  said  to  have  applied  to  every  building,  but  to 
have  been  constantly  transgressed. 

Respecting  one  house,  the  Superior  Court  of  New  York,  at  the  Equity 
Term  in  1892,  Knabe  v.  Levelle,  said,  in  passing  upon  the  right  to  an 
jdley way,  that  the  "  defendant  had  the  right  to  extend  his  building 
back  upon  his  lot  and  to  build  it  as  high  as  he  pleased  to  go."  It  is 
the  policy  of  the  law  to  encourage  the  most  advantageous  use  of  land. 
And  "  the  courts  will  not  be  diligent  in  searching  for  pretexts  with  which 
to  check  the  enterprise  of  an  owner  of  the  fee,"  is  the  remark  of  the 
court  in  Johnson  v.  Shelter  Island  Grove  and  Camp  Meeting  Associa- 
tion, where,  on  a  map  used  at  the  sale  of  lots,  a  portion  of  the  ground 
not  laid  out  into  streets  was  marked  as  "  The  Ramble,"  and  thereon 
ground  was  marked  out  as  a  site  for  a  chapel  on  which  the  defendant 
proposed  to  erect  a  hotel.  In  Dexter  v.  Tree  the  right  of  an  owner  of 
land  abatting  on  a  publie  alley  to  light  and  ventilation  from  it  was  up- 
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held.  •Tho  court  says:  "If  an  alley  is  a  public  one,  a  party  whose 
building  adjoins  tho  same,  will  have  a  right  to  use  it  for  light  and  ven- 
tilation, as  well  as  for  other  lawful  purposes ;  but  if  it  is  not  public,  the 
fact  that  it  has  remained  a  long  time  uniuclosed,  and  such  party  has 
built  his  house  with  windows  and  doors  opening  upon  it  and  enjoyed 
the  benefit  of  light  and  ventilation  from  it,  will  confer  no  right  upon 
him  to  have  it  kept  open."  A  private  alley  may  be  covered  over  leav- 
ing only  a  passage-way  such  as  is  reasonably  necessary  and  convenient 
for  access  to  plaintiffs  premises.* 

The  effect  of  public  improvements  upon  the  situation  of,  and  struc- 
tures on  private  property  bordering  upon  them,  has  caused  much  dis- 
cussion. Chief  Justice  Bronson,  in  the  opinion  of  the  court,  in 
Radcliff's  Executors  v.  The  Mayor,  etc.,  of  Brooklyn,"  says :  "  When 
men  buy  and  build  in  cities  and  villages  they  usually  take  into  consid- 
eration all  those  things  which  are  likely  to  affect  the  value  of  their 
property,  and  particularly  what  will  be  done  by  way  of  opening  and 
grading  streets  and  avenues."  Tho  doctrine  of  this  case,  constantly 
referred  to  and  sustained  in  the  State  of  New  York,  is  that  "an  act 
done  under  a  lawful  authority,  if  done  in  a  proper  manner,  will  not 
subject  the  party  doing  it  to  an  action  for  the  consequences,  whatever 
they  may  be."  The  corporation  of  the  city  of  Brooklyn  regularly  laid 
out  and  opened  a  street  and  thereby  acquired  title  to  the  land  over 
which  it  passed.  Afterward  they  proceeded  to  grade  the  street  in 
order  to  bring  it  into  public  use,  and  in  so  doing  removed  a  high  bank 
which  constituted  a  natural  support  to  the  premises  of  an  adjoining 
owner,  so  that  a  portion  of  his  land  fell.  The  adjacent  owner  could 
not  maintain  an  action  on  the  case  for  the  damages  sustained.  The 
opinion  cites  "  a  single  instance  of  payment  of  damages  in  such  a  case^ 
Brown  v.  City  of  Lowell,"  and  does  not  fail  to  observe  that  "  the  open- 
ing of  a  new  thoroughfare  may  often  result  in  advancing  the  interest 
of  one  man  or  a  class  of  men,  and  even  one  town  at  the  expense  of 
another.'  The  opening  of  a^street  in  a  city  is  not  necessarily  an  injury 
to  the  adjoining  land-owners.  On  tho  contrary,  it  is  in  almost  every 
instance  a  benefit  to  them." 

1  Johnson  v.  S.  I.  G.  &  G.  M.  Ass.,  122  N.  Y.  886;  Dexter  ▼.  Tree,  117  111.  6S2; 
Orafton  v.  Moir,  180  N.  Y.  465;  Gerrish  y.  Shattuck,  182  Mass.  285;  Bamham  ▼. 
Kevins,  144  Mass.  88. 

*  Radcliffs  Executors  v.  Major,  4  N.  Y.  105. 

*  Brown  ▼.  Citj  of  LoweU,  8  Mete.  172;  Colambia  Gas-light  and  Coke  Co.  y.  Citx 
of  Colambas,  Ohio  Sap.  Ct.,  Feb.,  1893,  88  N.  E.  R.  292;  Reining  €i  oL  r.  N.Y., 
L.  &  W.  R.  R.  Co.,  128  N.  Y.  157;  Matter  of  Deering,  98  N.  Y.  861. 
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In  Beining  v.  New  York,  L.  &  W.  Company  the  same  court,  in 
1991,  referring  to  this  case,  held  that  the  owners  of  lots  abutting  on  a 
city  street,  the  fee  of  which  is  in  the  municipality  for  street  uses,  are 
entitled  to  the  benefit  of  the  street  in  front  of  their  premises  for  access 
and  other  purposes.  The  right  of  such  owners  is  not  so  absolute  in  its 
character  that  they  can  resist  or  prevent  any  and  all  interference  with 
the  street  to  their  detriment;  nor  can  they  assert  it  to  stay  the  muni- 
cipality in  the  control,  regulation  or  improvement  of  the  streets, 
although  it  may  be  made  to  appear  that,  the  privileges  said  owners  had 
enjoyed  and  the  benefits  they  had  derived  from  the  street,  would  be 
curtailed  or  impaired  to  their  injury  by  the  changes  proposed.  *  *  ♦ 
The  primary  object  of  the  power  to  alter  the  grade  of  the  streets  con- 
ferred npon  common  councils  in  municipal  charters,  is  to  enable  the 
municipal  authorities  to  render  a  street  more  safe  and  cenvenient  for 
public  travel,  to  afford  drainage  and  to  adapt  the  street  more  perfectly 
for  the  purpose  of  a  public  way.  A  municipality  cannot,  under  the  guise 
of  exercising  such  power,  appropriate  a  part  of  a  street  practically  to  the 
exclusive  use  of  a  railroad  company  and  cut  off  abutting  owners  with- 
out compensation,  from  using  any  part  of  it  in  the  accustomed  way. 

The  further  question  of  the  right  to  close  a  street  is  passed  upon  in 
Egerer  v.  New  York  Central  and  Hudson  R.  R.  R.  Co.,  and  decided, 
that  while  the  legislature  may  authorize  the  closing  of  a  street,  the 
power  "  may  not  be  exercised  so  as  to  deprive  an  abutting  owner  of 
the  access  to  his  premises  furnished  by  the  street,  without  making 
compensation;  at  least  unless  there  is  provided  or  left  for  him  other 
means  of  access.*  A  portion  of  a  street  npon  which  plaintiff's  prem- 
ises abutted  was  discontinued,  and  defendant,  having  previously  ob. 
tained  title  to  the  fee  of  the  street,  erected  thereon  an  embankment 
about  fourteen  feet  high,  upon  which  it  laid  its  tracks,  leaving  a  space 
between  it  and  said  premises  so  narrow  as  not  to  admit  of  the  approach 
of  a  team  and  carriage  to  them.  Plaintiff's  premises  were  used  and 
occupied  as  a  hotel  and  boarding-house.  In  the  court  below  a  verdict 
had  been  directed  for  the  defendant,  but  this  was  held  error.  The 
appellate  court,  in  the  opinion  of  Mr.  Justice  Potter,  says :  "We 
come  now  to  the  more  particular  consideration  of  the  question  whether 
a  party  enjoying  the  right  of  light,  air  and  access,  may  be  deprived  of 

>  E;geTer  ▼.  N.  T.  C.  &  H.  R.  R.  R.  Co.,  180  N.  T.  108;  N.  T.  State  Cons.  Act,  1» 
g  6;  N.  Y.  L.  1880.  chap.  147;  Abendroth  v.  Man.  R  R.,  122  N.  Y.  1;  Kane  v.  N.  Y. 
El.  R.  R.,  125  N.  Y.  166. 
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such  rights  by  the  action  of  the  municipal  authority  in  the  discontinu- 
ance of  the  street,  in  respect  to  which  such  rights  exist,  without  com- 
pensation therefor,  or  any  provision  for  compensation.  This  question* 
may  be  considered  as  simply  of  a  discontinuance  of  the  street  in  ques- 
tion, within  the  power  and  discretion  possessed  by  the  proper  officers 
of  the  city  of  Rochester,  or  as  a  discontinuance  or  an  alteration  of  the 
street  by  municipal  authority,  or  by  commissioners  acting  for  the  mu- 
nicipality under  an  act  of  the  legislature,  in  connection  with,  and  in 
furtherance  of,  the  convenience  and  advantages  of  the  defendant's  rail- 
road. I  am  not  disposed  to  adopt  the  doctrine  that  a  municipality 
may  close  up  a  street  upon  which  abutting  owners  have  built  expensive 
structures  for  residences  and  business,  and  enjoyed  access  to  them  from 
the  street  so  closed  for  many  years,  arbitrarily  and  without  compensa- 
tion for  the  injuries  done  to  such  rights." 

The  assessment  of  the  expenses  of  public  improvements  in  grading 
streets,  pavements,  sewers,  etc.,  and  the  adjustment  of  taxes  upon  the 
owners  and  occupants  of  lands  benefited,  are  incidents,  and  the  powers 
thus  exercised  are  constitutional.  The  remedy  against  unwise  or  un- 
just modes  of  taxation  is  not  to  be  sought  from  the  judiciary,  says  the 
court  in  People,  ex  reL  Griffin,  v.  The  Mayor.*  In  citing  and  approv. 
ing  this  case,  in  Lamb  v.  Connolly,  the  court  holds,  that  while  a  ^jotiee 
to  property-owners  of  the  adjustments  made  was  necessary,  the  kind  of 
notice  and  the  mode  of  giving  it  were  matters  of  legislative  discretion, 
and  a  sufficient  notice  is  prescribed  in  the  act  under  consideration. 
The  old  maxim,  cu^us  est  solum  ejus  est  ad  coelu7)i  et  ad  inferos^  is 
illustrated  on  one  side  by  the  right  to  so  much  light  as  falls  perpen- 
dicularly upon  his  own  soil,  and  no  more.  Lateral  light  is  something 
equivalent  to  an  easement,  is  decided  in  Auburn  Plank-Road  Company 
V.  Douglass.  But  it  is  limited  on  the  other  side,  as  to  excavations,  by 
necessity  and  frequently  by  statutes,  and  is  subject  to  a  reasonable  use 
with  regard  to  the  rights  of  others.* 

In  Vaughan  v.  Menlove  the  defendant  was  held  liable  for  construct- 
ing a  hayrick  at  the  extremity  of  his  land  in  so  negligent  a  manner 

»  4  N.  Y.  419;  Lamb  v.  Connolly,  123  N.  T.  581;  see  N.  T,  L.  1888.  chap.  114. 

>  9  N.  Y.  447;  Vaughan  ▼.  Menlove,  8  Bing.  N.  C.  488;  Rochester  White  Lead  Go. 
T.  City  of  Rochester.  8  N.  Y.  468;  Clemence  v.  City  of  Auburn,  SS  N.  Y.  884;  Good- 
fellow  V.  Mayor  of  N.  Y.,  100  N.  Y.  16;  Dodd  v.  Holme,  1  Ad.  &  El.  498;  see  cases 
cited  In  4  N.  Y.  200,  201;  Mahan  v.  Brown,  18  Wend.  261;  Peyton  v.  Mayor,  etc,  of 
London,  9  B.  &  C.  725;  Panton  7.  Holland.  17  Johns.  92;  Lasala  v.  Holbrook,  4  Paige 
Oh.  169;  Thurston  v.  Hancock,  12  Mass.  220. 
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spoDtaneoDS  ignition  followed ;  and  a  city  may  be  held  liable  for 
legiigenoe  in  a  culvert,  or  the  grading  of  a  sidewalk  or  pavement.  An 
tindergronnd  stream  of  water  maj  be  cut  off ;  or  a  house  may  be  built, 
though  it  stops  the  light  of  a  neighbor.  A  mine  may  be  worked,  though 
it  injure  the  house  of  another  at  the  extremity  of  his  land.  A  house 
[Day  be  pulled  down,  though  the  adjoining  house  fall  for  the  want  of 
mpport.  A  wall  may  be  taken  down  though  tlio  vaults  of  a  neighbor 
be  destroyed. 

In  Lasala  v.  Holbrook,  the  plaintiffs  were  the  owners  of  a  church, 
built  within  six  feet  of  the  lino  of  their  lot,  and  the  defendant,  for  the 
purpose  of  building  on  his  adjoining  lot,  was  sinking  the  foundation 
for  his  building  sixteen  feet  below  the  natural  surface  of  the  ground, 
and  ten  feet  below  the  foundation  of  the  church,  whereby  the  founda- 
tion of  the  cliurch  was  greatly  endangered ;  and  yet,  an  injunction  to 
restrain  the  excavation,  which  had  been  granted  by  a  master,  was  dis- 
solved by  the  Chancellor,  on  the  ground  that  the  defendant  was  exer- 
sifiing  a  lawful  right  In  Thurston  v.  Hancock,  the  plaintiff  had  built 
11  valuable  house  on  Beacon  Hill,  in  the  city  of  Boston,  one  side  of  the 
house  being  within  two  feet  of  the  side  of  his  land,  and  had  taken  the 
precaution  to  sink  its  foundation  'fifteen  feet  below  the  ancient  surface 
of  the  ground.  Seven  years  afterward  the  defendant  commenced  dig- 
png  and  carrying  away  the  earth  from  his  adjoining  land,  and  dug  to 
the  depth  of  from  thirty  to  forty-five  feet  below  the  natural  surface  of 
the  ground ;  by  reason  of  which  the  foundation  of  the  plaintiff's  house 
was  rendered  insecure,  and  he  was  obliged  to  take  the  house  down.  It 
was  held  that  no  action  lay  for  the  injury  to  the  house. 

In  New  York,  Brooklyn  and  other  cities,  excavations  are  to  "  be 
properly  guarded  and  protected  so  as  to  prevent  the  same  from  becom- 
ing dangerous  to  life  or  limb.*  They  shall  be  sheet  piled,  where 
necessary  to  prevent  the  adjoining  earth  from  caving  in,  by  the  person 
>r  persons  causing  the  excavations  to  be  made.  Whenever  an  excava- 
tion of  either  earth  or  rock  for  building  or  other  purposes  shall  be 
intended  to  be  made,  or  shall  be  carried  to  the  depth  of  more  than  ten 
feet  below  the  curb,  the  persons  or  person  causing  such  excavation  to 
be  made  shall  at  all  times  from  the  completion  thereof,  if  afforded  the 
necessary  license  to  enter  on  the  adjoining  land,  and  not  otherwise,  at 
lus  or  their  own  expense,  preserve  any  adjoining  or  contiguous  wall  or 

1  See  N.  T.  Cobb,  lot  of  1882,  §g  47^-5;  chap.  456, 1885 ;  chap.  566, 1887;  chap. 
275.  1802,  §  9;  Ketohum  v.  Newman,  116  N.  Y.  422. 
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walls  from  injury,  and  support  the  same  by  proper  foundations,  so  that 
the  said  wall  or  walls  be  and  remain  practically  as  safe  as  before  such 
excavation  was  commenced,  whether  the  said  adjoining  or  contiguous 
walls  are  down  more  or  less  than  ten  feet  below  the  curb.  Other  pro- 
visions require  this  care  and  protection  for  walls  from  their  owners, 
when  the  excavation  does  not  extend  ten  feet,  and  for  the  preservation 
of  the  foundations  of  party  walls,  and  authorize  the  Superintendent  of 
Buildings,  after  twenty-four  hours'  notice,  to  enter  upon  the  premises 
and  take  such  steps  as,  in  his  judgment,  may  be  necessary  to  make  the 
same  secure  at  the  expense  of  the  persons  whose  duty  it  was  to  make 
them  so.  Where  the  excavation  is  to  be  for  light  and  air,  a  retaining 
wall  is  to  be  built  of  sufficient  strength  to  support  the  adjoining  earth. 

In  Ketchum  v.  Newman  it  was  held  that,  where  an  owner  of  prem- 
ises in  the  city  of  Kew  York,  proposing  to  excavate  for  the  purpose  of 
building  thereon,  having  obtained  a  parol  license  from  the  occupant 
of  the  adjoining  premises  as  required  by  the  Consolidation  Act,  has  shored 
up  a  party  wall  and  removed  the  foundation  thereof,  he  may,  notwith- 
standing a  revocation  of  the  license,  proceed  and  build  up  a  new  foun- 
dation wall  so  as  to  sustain  the  party-wall,  and  for  that  purpose  has 
the  right  to  enter  upon  so  nmch  of  the  adjoining  premises  as  is  neces- 
sary, and  until  this  work  is  done,  if  he  proceed  with  reasonable  dispatch 
and  does  it  in  a  good  workmanlike  manner,  with  as  little  injury  and 
inconvenience  as  possible  to  the  adjoining  occupant,  he  may  not  be 
regarded  as  a  trespasser,  nor  can  he  be  required  to  remove  the  supports 
to  the  wall. 

The  drainage  of  a  single  house  in  a  city  block  is  of  common  interest, 
and  while  there  has  been  a  universal  supervision  of  privies,  water  or 
earth  closets,  and  out-houses  under  municipal  ordinances,  or  by  regula- 
tions framed  pursuant  to  statutes,  the  connection  of  house-drains  with 
the  public  sewers  is  a  public  matter  regulated  by  the  laws  governing 
that  portion  of  the  public  service.  It  touches  upon  these  interests, 
however,  in  other  relations  of  which  two  are  prominent.  The  sanitary 
requirements  under  health  laws,  and  the  drains  and  plumbing  under 
building  laws,  are  a  part  of  construction.  Thus  it  happens  that  in 
most  places  we  have  to  do  with  various  bureaus,  and  come  to  various 
divisions  of  the  city  government,  on  all  the  problems  to  be  resolved 
upon  any  plan  of  building.  The  strength  of  the  walls,  and  of  the 
materials  to  be  used,  the  safeguards  of  health,  the  prevention  of 
nuisances,  the  proper  disposition  of  appliances  for  lighting  and  heating, 
for  elevators,  for  shafts,  well-holes  and  skylights  belong  to  different . 
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experience  and  divergent  science  and  administration.  For  this  regula- 
tion generally  different  laws  are  to  bo  consulted.^  The  Revised  Statutes 
of  the  various  States  take  up  these  subjects  under  different  titles  and 
separate  sections. 

It  was  a  useful  law  passed  in  1889  in  New  York,  prescribing  the 
materials  for  construction  of  buildings  of  different  classes,  and  for 
stairs,  partitions  and  ceilings,  but  the  law  of  1892  included  all  the 
appliances  of  buildings,'  the  air,  light  and  vent  shafts,  the  elevators, 
Bteain-pipes,  the  plumbing,  electric  and  heating  apparatus,  and  it 
further  distinguishes  private  buildings  and  dwelling-houses,  and  those 
of  public  character,  with  special  provisions  for  all  the  dangers  attendant 
upon  the  use  of  such  buildings. 

Hotels,  churches,  theatres,  restaurants,  railroad  depots,  pubhc  halls 
and  other  buildings,  used  or  intended  to  be  used,  for  purposes  of  public 
assembly,  amusement  or  instruction,  shall  have  the  halls,  doors,  stair- 
ways, seats,  passage-ways  and  aisles,  and  all  lighting  and  heating 
apparatus  arranged  as  the  Superintendent  of  Buildings  shall  direct,  to 
facilitate  egress  in  case  of  fire  or  accident.  No  building,  to  be  used  or 
occupied  as  a  public  school,  shall  hereafter  be  erected  within  two  hun- 
dred feet  of  a  block  occupied  in  whole  or  in  part  by  a  criminal  court 
or  prison;  nor  shall  it  be  lawful  to  hereafter  erect  a  building  to  be 
used  and  occupied  as  a  criminal  court  or  prison,  within  two  hundred 
feet  of  a  school. 

1  In  the  city  of  New  York  for  sewer  connections  reference  is  to  this  bareaa  in  De- 
partment of  Public  Works.  For  construction  to  the  Department  of  Buildings,  and  prior 
to  1802  for  air,  light  and  ventilation,  and  also  for  plumbing,  to  the  Health  Department  or 
the  Building  Department.  In  the  city  of  New  York  these  requirements  can  be  found 
in  N.  Y.  Cons.  Act  of  1882,  as  amended,  and  in  the  I^w  of  1893,  chap.  275.  The 
Tenement- House  Law,  chap.  908  of  1867,  was  amended  in  1879,  and  again  by  chap. 
84  of  1887.  Drawings  and  plans  of  buildings  had  to  be  submitted  to  the  Fire  De- 
partment, but  for  plumbing  and  drainage  under  the  Law  of  1881,  chap.  450,  the 
plans  of  drainage  and  plumbing  were  filed  with  the  Health  Department  for  approval. 
In  Revised  Statutes  of  Illinois  and  Ohio,  and  in  Public  Statutes  of  Massachusetts,  a 
different  system  prevails.  Observe  in  Revised  Statutes,  Ohio,  regulations  for  build- 
ings in  cities  and  villages,  section  1692;  sanitary  regulations,  2128-80;  insecure 
buUdings,  2449-^;  fire  lipiits,  7671-8;  external  walls  near  streets,  7677;  chimney 
walls,  7683;  scuttles,  7685;  fire-escapes,  7694;  fire-proof  doors,  7696;  electric  light 
and  power  company  wires  to  be  arranged,  section  8752;  hallways  in  public  buildings, 
7784;  theatres,  7700;  light  and  air  shafts,  7708.  In  New  York  by  chapter  275,  1892, 
much  of  this  administration  is  merged  in  the  new  Department  of  Buildings. 

«  N.  Y.  Laws,  1889,  chap.  297;  chap.  275,  1892;  see  R.  S.,  Ohio,  §§  2578,  2574; 
Rom  v.  King,  49  Ohio,  218. 
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Ill  like  manner,  theatres  or  opera  honses,  and  buildings  where  stage 
scenery  and  apparatus  are  employed,  are  placed  under  special  require- 
inents,  are  subject  to  the  approval  of  the  Superintendent  of  Buildings, 
and  must  have  a  license  from  the  Mayor,  who  may  dose  the  same  if  a 
certificate  of  the  Superintendent  of  Buildings  shall  not  have  been  given. 
There  shall  be  courts,  corridors,  balconies,  stairs,  fire  walls,  doors  open- 
ing outwardly,  fire-proof  curtains  at  the  proscenium  openiug,  aisles  as 
prescribed  for  the  auditorium,  stand  pipes  for  water,  automatic  sprink- 
lers, exit  passage  marked  and  distinguished.  Minute  details  in  these 
and  in  many  other  particulars  come  under  the  police  laws  of  buildings. 

Several  further  and  somewhat  peculiar  restrictions  may  be  noted. 
"  Signs  of  wood  shall  not  be  erected  over  two  feet  high  on  any  build- 
ing." Piazzas  or  balconies  of  wood  and  sheds  of  wood  not  over  fifteen 
feet  high  necessitate  permits.  Roofs,  scuttles,  skylights  and  leaders 
are  regulated.  Detailed  plans  of  the  drainage  and  plumbing  of  all 
buildings,  both  public  and  private,  are  to  be  executed  in  accordance 
with  plans  previously  approved  in  writing  by  the  Superintendent  of 
Buildings,  and  also  detailed  statements  in  writing  of  the  specifications, 
and  a  full  and  complete  copy  of  the  plans  for  the  erection^  construction 
or  alteration  of  any  building  or  part  of  a  building,  or  any  platform, 
staging  or  fiooriug  to  be  used  for  standing  or  seating  purposes  in  the 
city  of  New  York,  shall  be  filed  prior  to  the  work,  whicli  shall  not  be 
commenced  until  said  statements  and  plan  have  been  filed  and  approved 
by  the  Superintendent  of  Buildings. 

Ordinary  repairs  which  may  be  made  without  notice,  are  not  con- 
strued to  include  the  cutting  away  of  stone  or  brick  walls,  or  the 
removal  or  cutting  of  any  beams  or  supports,  or  the  removal  or  closing 
of  any  staircase.  Walls  or  piers,  or  parts  of  walls  and  piers,  shall  not 
be  built  in  freezing  weather,  and  if  frozen  shall  not  be  built  upon. 
The  terms  of  the  law  are  "  that  nothing  herein  contained  shall  prevent  a 
roof  garden,  art  gallery,  or  room  for  similar  purposes  being  placed  over 
a  theatre  or  public  building,  provided  the  floor  of  the  same  and  the 
roof  of  the  building  be  of  fire-proof  materials." 

The  supports  and  rafters  shall  be  of  iron  or  steel  and  it  shall  be  cov- 
ered with  glass  or  fire-proof  materials,  and  shall  hot  be  over  the  portion 
of  the  building  used  as  a  stage.  The  Superintendent  of  Buildings 
may  pass  upon  the  quality  of  any  materials  to  be  used.  The  general 
provisions  apply  that  no  wall  structure,  building,  or  any  part  thereof, 
shall  be  built,  constructed,  altered  or  repaired  in  the  city  of  New  York, 
except  in  conformity  with  the  provisions  of  this  law.     Violations  of 
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different  sections  are  eonstitated  misdemeanors.  Penalties  are  aathor- 
ized  and  large  discretionary  powers  vested  in  the  administration. 

It  is  a  singular  proof  of  the  character  of  this  law  for  communitj  in- 
terests, that  as  in  few  others,  where  there  are  practical  difficulties  in  the 
way  of  carrying  out  the  strict  letter  of  the  law,  in  order  that  "  the 
spirit  of  the  law  may  be  observed,  the  public  safety  secured  and  sub- 
stantial justice  done,  the  provisions  of  the  title  may  be  modified  by  a 
certificate  from  the  Superintendent  of  Buildings,"  after  a  Board  of  Ex- 
aminers, consisting  of  a  member  of  the  New  York  Chapter  of  the 
American  Institute  of  Architects,  one  member  of  the  New  York  Board 
of  Fire  Underwriters,  two  members  of  the  Mechanics  and  Traders' 
Exchange,  one  member  of  the  Society  of  Architectural  Iron  Manufac- 
turers, one  member  of  the  Real  Estate  Owners  and  Builders'  Associa- 
tion, one  member  of  the  New  York  Real  Estate  Exchange  (Limited), 
all  of  whom  qualified  as  prescnbed,  shall  be  appointed  by  their  respect- 
ive organizations  of  said  city  and  so  certified  annually  to  said  Superin- 
tendent of  Buildings,  and  the  Chief  of  the  Fire  Department  of  the 
city,  shall  have  approved  of  the  modification.  The  said  examiners 
shall  each  take  the  usual  oath  of  office  before  entering  upon  the  per- 
formance of  their  duties." 

These  powers  have  been  sustained  by  the  decisions  of  the  higher 
courts.*  In  the  Fire  Department  of  the  City  of  New  York  against 
The  Atlas  Steamship  Company,  the  history  of  legislation  in  relation  to 
buildings  and  the  prevention  of  fires  in  said  city  was  given,  and  it  was 
held,  that  "  the  jurisdiction  of  the  Fire  Department  of  the  city  of  New 
York  over  the  construction  of  buildings  and  other  structures  on  the 
wharves  and  piers  in  the  city,  include  structures  on  the  wharves  and  piers 
owned  by  the  city  as  well  as  those  owned  by  private  individuals."  In  the 
same  case  the  provisions  of  the  act  constituting  the  Board  of  Examiners 
was  declared  constitutional,  and  yet  "  the  members  of  the  Board  of  Ex- 
aminers are  not,  as  such,  city  officers."  The  "  determination  of  said 
Board  of  Examiners  as  to  the  mode  of  construction  of  a  building  if 

>Fire  Department  v.  Atlas  S.  S.  Co.,  106  N.  Y.  566;  N.  Y.  L.  1874,  chap,  547,  con- 
tained a  similar  provision  to  that  of  chap.  275,  1892,  for  a  Board  of  Examiners.  By 
chap.  521,  L.  1880.  the  Department  of  Baildiogs  was  made  a  bureau  in  the  Fire  De- 
])anment.  The  New  Building  Department  was  created  by  chap.  275,  1892.  See 
Matter  of  Wright,  29  Hun,  357;  Wiley  v.  Mulledy.  78  N.  Y.  310;  McRickard  v.  Flint, 
114  N.  Y.  222.  In  District  of  Columbia  v.  Woodbury,  136  U.  S.  450,  appears  the 
ebarge  to  the  jury  that  '*  no  one  has  the  right  to  excavate  and  dig  trenches,  and  con- 
nect with  the  water  mains,  gas  pipes  and  sewers,  without  a  permit  from  the 
aQthorities.'* 
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their  requirements  are  not  wholly  impracticable,  even  if  they  are  unrea- 
sonable, may  not  be  reviewed  by  the  courts." 

In  McKickard  v.  Flint  it  was  held  that  "  the  omission  of  an  owner 
of  a  building  in  the  city  of  New  York,  used  for  business  purposes,  in 
which  there  is  a  hoisting  elevator,  to  comply  with  the  statute  of  1874 
requiring  that  the  openings  on  each  floor  shall  be  protected  by  such  a 
substantial  railing  and  trap-doors  to  close  the  same,  as  shall  be  approved 
by  the  Superintendent  of  Buildings,  and  that  such  trap-doors  shall  be 
closed  at  all  times,  except  when  in  actual  use,  is  priina  facie  evidence 
of  negligence."  "  It  is  incumbent  on  him  to  call  upon  the  officer  for 
directions  and  approval.^^ 

A  bureau  of  fire-alarm  telegraph  and  electrical  appliances  was  con- 
stituted in  the  Fire  Department  of  the  city  of  New  York  by  the  Build- 
ing Law  cited  above.  The  Board  of  Fire  Commissioners  is  authorized 
and  directed  to  prescribe  rules,  regulations,  orders  and  requirements  in 
regard  to  electrical  wires  or  currents  for  furnishing  light,  heat  or  power 
for  any  building,  and  to  enforce  the  same,  and  violations  are  to  be  pun- 
ished by  penalties  provided  for  other  violations  of  the  Building  Law. 
These  regulations  determine  the  method  of  construction,  operation, 
location,  arrangement,  insulation  and  use  of  such  wires,  appliances  and 
currents,  and  all  <$ther  matters  in  relation  thereto  as  said  board  shall, 
from  time  to  time,  declare  necessary  for  the  protection  of  life  and 
property.  They  are  to  be  published  and  any  amendments  in  addition 
thereto,  and  "  no  such  wires,  currents  or  appliances  shall  thereafter  be 
introduced  into  or  placed  in  any  building  in  said  city  unless  the  same  be 
done  in  compliance  with  the  requirements  of  said  rules  and  regulations." 

Added  to  this  supervision  of  construction  of  buildings  and  their 
appliances  is  the  office  and  duty  of  inspection.  Notwithstanding  the 
effort  to  merge*  or  codify  building  laws  in  the  city  of  New  York  in 
one  act,  there  still  remains  in  the  PoUce  Department  inspection  of 
boilers ;  in  the  Fire  Department  the  inspections  we  have  noticed;  in 
respect  to  nuisances,  certain  inspections  still  belong  to  the  Health  De- 
partment; and  for  elevators  the  Superintendent  of  Buildings  shall 
make  regulations.   For  passenger  elevators,  "  with  a  view  to  the  safety 

»  N.  Y.  Laws,  1892.  chap.  275,  §§  4,  42,  44.  This  law  is  in  some  provisions  new 
and  hastily  drawn,  and  in  the  transfer  of  authority  from  one  department  to  another 
may  not  prove  sufficient  when  put  to  the  lest  of  controversy  and  adjudication.  N.  Y. 
Cons.  Act.  1882,  as  amended;  Boilers,  Police,  §  810;  Fire  Dept.  427;  Bd.  H.  535, 
638,  539,  555,  561,  575,  576,  597;  Elevators.  N.  Y.  Laws,  chap.  275,  §  492;  Pire 
Alarms,  etc.,  id.,  §  517^. 
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of  passeDgers,  the  Snperintendent  of  Baildings  shall  provide  for  their 
iDspection,  and  also  prescribe  suitable  qualifications  for  persons  placed 
in  charge  of  them."  Whenever  repairs  are  necessary,  and  defects  are 
found,  upon  notice  from  the  Superintendent  of  Buildings,  the  use  of  an 
elevator  shall  cease  until  he  has  given  a  certificate  that  it  has  been  put 
in  safe  order  and  is  fit  for  use. 

The  house-owner  or  occupant's  defenses,  however,  remain,  as  we  have 
seen  in  many  of  the  cases  cited  in  this  chapter,  and  particularly  in 
respect  to  excavations  and  elevation,  except  as  restrained  by  express 
statutes,  and  to  access,  light,  air  and  ventilation  from  public  streets  and 
pnblic  places.*  In  People  v.  D'Oench  a  mandamus  was  allowed  to 
compel  the  action  of  the  Superintendent  of  Buildings.  In  Beiniug  v. 
N.  T.,  L.  &  W.  E.  R.  Co.,  and  in  Egerer's  case,  the  right  of  approaches 
to  premises  abutting  on  the  street  was  maintained.  In  Dexter  v.  Tree, 
in  Brooks. V.  Reynolds,  and  in  Storck  v.  Metropolitan  Elevated  R.  R. 
Co.,  we  have  the  right  to  air  and  light  protected.  In  City  of  Buffalo 
V.  Cliadeayne,  in  an  action  to  recover  a  penalty  for  an  alleged  violation 
of  an  ordinance  of  plaintiff's  common  council,  prohibiting  the  erection, 
without  permission  of  that  body,  of  a  wooden  building  within  the  fire 
limits  prescribed,  as  provided  by  the  city  charter,  it  was  held  that  when 
defendant  entered  upon  the  construction  of  the  buildings  pursuant  to 
the  permit,  he  acquired  a  vested  right  therein,  of  which  the  Common 
Council  had  no  power  to  deprive  him,  and  that  the  action  was  not 
maintainable. 

In  the  Telegraph  cases,  and  in  the  American  Rapid  Telegraph  Co.  v. 
Hess,  We  have  the  telegraph  wires  in  the  streets  declared  a  nuisance ; 
and  the  city  of  San  Francisco  having  by  ordinance  forbidden  the  stretch- 
ing  of  electric  wires  over  and  upon  the  roofs  of  buildings,  this  practice 
and  injury  to  private  houses  was  held  to  be  a  nuisance  in  the  case  of  Elec- 
tric Improvement  Co.  v.  City  and  County  of  San  Francisco.  In  Tick 
Wo  V.  Hopkins  and  in  the  case  of  Ex  parte  Sing  Lee,  recently  decided 
in  the  Supreme  Court  of  California,  ordinances  of  the  city  of  San 
Francisco  and  of  the  town  of  Chico,  prohibiting  the  carrying  on  of 
the  lawful  business  of  a  laundry  within  the  limits  of  certain  blocks  of 
the  city  or  town,  were  held  arbitrary,   unjust  and  unconstitutional.* 

»  People  V.  D'Oench,  111  N.  Y.  359;  Reining  v.  X.  Y.,  L.  &  W.  R.  R.  Co.,  128  N. 
Y.  157;  130  N.  Y.  108;  Dexter  v.  Tree,  117  111.  532;  Brooks  v.  Reynolds,  106  Mass. 
Z\\  Storck  V.  M.  E.  R.  Co.,  131  N.  Y.  514;  City  of  Buffalo  v.  Chadeayne,  134  N.  Y. 
163;  Bifichoff  v.  N.  Y.  E.  R.  R.  Co.,  138  N.  Y.  257. 

•Am.  R.  Tel.  Co.  v.  Hess,  125  N.  Y.  644;  N.  Y.  v.  Squire,  14  Daly,  154;  Yick  Wo 
T.  Hopkins,  118  U.  B.  856;  144  U.  S.  550. 
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In  the  last^mentioned  case  the  ordinance  required  a  permit  from  the 
board  of  trustees  of  the  town,  which  shonld  not  be  granted  nnleos 
the  "written  consent  of  a  majority  of  the  real  estate  owners  within 
the  block  wherein  it  is  proposed  to  maintain  the  laundry,  and  also  of  the 
four  blocks  immediately  surrounding  such  block,"  had  been  obtained. 
These  were  declared  not  proper  police  regulations  and  unconttitn- 
tional.  The  court  says  :  "  The  personal  liberty  of  the  citizen  and 
his  rights  of  property  cannot  be  thus  invaded  under  the  disguise  of  a 
police  regulation  ;  "  but  the  court  aflBrms,  upon  the  authority  of  many 
cases  cited,  that  reasonable  regulations  and  reasonable  restrictions  may 
be  adopted  where  a  town  or  city  deems  them  necessary  for  public 
health  or  safety.  The  instances  are  given  that  in  the  exercise  of  its 
police  power  it  may  impose  restrictions  as  to  the  kind  of  buildings 
which  may  be  used  for  such  purposes,  "as  that  it  shall  be  of  brick  or 
stone  in  large  and  closely  built  cities,  that  it  shall  have  sufficient  drain- 
age," and  the  hours  within  reasonable  limits  may  be  prescribed  during 
which  the  work  of  the  laundry  shall  be  suspended. 

The  proposed  use  for  a  building  naturally  governs  the  plan  of  con- 
struction. For  a  dwelling-house,  a  hotel,  theatre  or  factory  different 
rules  prevail,  and  they  are  by  no  means  exhausted  when  the  conditions 
of  the  building  laws  are  satisfied.*  The  Factory  Laws  previously  re- 
ferred to,  have  their  demands  for  cubic  air  space,  for  the  conveniences 
and  appliances  of  the  working  rooms  for  air,  light,  ventilation,  protec- 
tion against  dangerous  machinery,  in  stairways  and  passages,  about 
hoistways,  and  whatever  shall  be  found  by  the  officers  appointed  for 
such  purpose*  necessary  to  factory  occupation  and  use.  Health  laws 
and  sanitary  ordinances  also  may  apply  to  features  of  the  plan.  Fac- 
tories and  works  of  some  sort  are  absolutely  prohibited  in  certain  local- 
ities because  of  the  nuisances  engendered  by  them.     Tenement  and 

1  See  San.  Code  of  N.  Y.,  g§  17. 18,  20.  22,  23.  27,  relative  to  overcrowding,  ven- 
tilation, passages,  safeguards,  privies,  and  g§  56,  59,  82,  184,  prohibiting  without  a 
permit  certain  establishments;  N.  Y.  L.  1892,  chap.  646,  "  An  act  to  prevent  fat- 
rendering,  bone-boiling  or  the  manufacture  of  fertilizers  within  the  corporate  limits 
of  any  incorporated  city  of  this  State,  or  within  a  distance  of  three  miles  from  the 
corporate  limits  thereof ; "  conviction  under  this  law  sustained.  People  v.  Rosen- 
berg, 138  N.  Y.  410;  see  Fertilizer  Co.  v.  Hyde  Park.  97  U.  S.  659;  the  definition  of 
a  building  in  People  v.  Richards,  108  N.  Y.  137,  is  possibly  interesting  in  this  con- 
nection, especially  as  an  early  discussion  of  the  controlling  force  of  sanitary  ordi- 
nances grew  out  of  a  cemetery  vault  case,  Coates  v.  Mayor,  7  Cow.  506;  People 
V.  Richards  holds  that  a  vault  is  not  a  building  within  the  meaning  of  the  Penal 
Code,  $5§  498,  504.  In  Matter  of  Application  of  Paul,  94  N.  Y.  497,  "  the  words  *  tene- 
ment-houses '  refer  to  a  distinct  class  of  houses  recognized  and  defined  by  law." 
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lodging-houses,  which  we  shall  presently  consider,  form  a  distinct 
class,  for  which  additional  legislation  has  for  many  years  been  provided. 
In  the  Fifth  Baptist  Church  case  it  was  hold  that  the  authority  to  con- 
struct works,  as  the  plaintiff  in  error  deemed  necessary  and  expedient, 
did  not  authorize  it  to  place  them  where  it  thought  proper  without 
reference  to  the  property  rights  of  others. 

In  Hill  V.  Managers  of  Metropolitan  Asylum  District  it  was  said 
that  discretionary  powers  granted  are  to  be  exercised  in  strict  con- 
formity with  private  rights.  Cogswell  v.  New  York,  N.  H.  &  H.  E. 
R.  Co., and  Bohan  v.  Port  Jervis  Gas  Light  Co.,  maintain  that  a  grant 
or  authoritv  conferred  do  not  cover  and  sanction  a  nuisance.  "  There 
are  numerous  examples  in  recent  legislation  of  the  exercise  of  legisla- 
tive power  to  declare  property  held  or  used  in  violation  of  a  particular 
statute  a  public  nuisance,  although  such  possession  and  use  before  the 
statute  was  lawful,"  says  the  court  in  Lawton  v.  Steele.  This  may  also 
apply  to  buildings  constructed  or  fitted  for  particular  purposes  which 
may  be  deemed  nuisances.^ 

The  assumption  is  that  buildings  properly  constructed  do  not  fall 
without  adequate  cause,  and  the  owner  is  held  liable  for  the  ruinous 
and  dangerous  condition  of  the  walls.  .  Accidents  of  this  character  have 
occurred  with  new  buildings,  as  was  recorded  of  a  row.  of  buildings  in 
Brooklyn  within  two  or  three  years,  A  house  likely  to  fall  is  a  nui- 
sance for  which  an  indictment  lies  against  the  occupier,  is  held  in 
Regina  v.  Watts ;  and  MuUin  v.  St.  John,'  and  Rector,  etc.,  of  the 
Church  of  the  Ascension  v.  Buchardt,  impress  upon  the  owner  the 
duty  of  preventing  such  dangers.  The  inference  of  negligence  pre- 
vails in  these  cases  unless  rebutted. 

The  appurtenances  of  the  building  may  cause  injury  for  which  the 
owner  is  not  responsible.  A  conductor  pipe  for  water,  constructed 
with  due  care  and  in  a  lawful  manner,  discharging  water  upon  the 
sidewalk  where  ice  formed,  was  held  not  to  be  a  nuisance,  and  as  de- 
fendant neither  erected  it  nor  used  it,  ho  was  not  liable  until  requested 
to  abate  it. 

»  B.  &  P.  R.  R  ▼.  5th  Bap.  Ch.,  108  U.  S.  317;  HiU  v.  Mao.  Met.  A.  D.,  L.  R..  4 
Q.  B.  433;  Cogswell  v.  N.  Y.,  N.  H.  &  H.  R.  R.,  103  N.  Y.  10;  Boban  v.  P.  J.  G.  L. 
Co.,  122  N.  Y.  18;  Lawton  v.  Steele,  119  N.  Y.  234;  Mugler  v.  Kansas,  123  U.S.  623; 
Com.  V.  Purcell,  154  Mass.  388;  State  v.  Mareton,  64  N.  H.  603;  Scovill  v.  McMahon^ 
26  All.  R.  479;  62  Conn.  378. 

«  Mullen  V.  St.  John,  57  N.  Y.  567;  Regina  v.  Watts,  1  Salk.  857:  Rector,  etc.,  y. 
Bachardt.  3  Hill,  193;  Kearney  v.  London  B.  &  S.  C.  R.,  5  Q.  B.  411. 
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Generally  the  defense  is  good  when  the  effect  of  a  storm,  as  for 
instance  upon  a  roof  in  good  condition,  is  tlie  cause  of  injury ;  but  the 
principle  cited  in  Mullin  v.  St.  John  prevails,  that  "  if  the  roof  was  in 
a  bad  condition,  he  who  was  bound  to  keep  it  in  repair  may  be  liable 
to  make  good  the  damage  that  has  happened,  according  to  the 
circuiristances." 

Lufkin  V.  Zime,  and  Ahern  v.  Steele  *  sustain  the  rule  that  a  grantee 
or  devisee  of  premises  subject  to  a  lease  and  without  notice  of  a  nui- 
sance, or  without  power  to  abate  it,  if  existing  at  the  time  the  title 
passes,  or  if  it  be  created  and  continued  by  the  tenant,  is  not  respon- 
sible for  injury  from  it. 

In  Ely  V.  Supervisors  of  Niagara  County  it  was  held  unnecessary  to 
destroy  a  house  kept  as  a  house  of  ill-fame  though  it  were  a  public  and 
common  nuisance,  but  such  moderation  has  been  held  not  essential,  or 
impossible,  in  other  cases,  as  in  Hart  v.  Mayor,  Van  Wormer  v.  Mayor, 
Meeker  v.  Van  Rensselaer.  Relief  could  not  be  obtained  from  the 
foul  premises  of  a  gas  company,  slaughter-house  or  fertilizing  company 
if  they  were  found  a  nuisance,  simply  by  a  discontinuance  of  the  busi- 
ness.' Houses  which  have  become  a  part  of  the  nuisance  may  have  to 
be  torn  down,  and  private  interests  may  be  affected,  with  as  little  recom- 
pense as  when  a  house  is  destroyed  because  in  the  path  of  a  fire,  or  a 
business  falls  under  the  prohibition  of  law.  In  Cranford  v.  Tyrrel  an 
injunction  had  been  granted  against  the  disorderly  use  of  premises,  as 
a  house  of  assignation  and  ill-fame,  the  resort  of  boisterous  and  indecent 
people,  not  only  a  common  nuisance,  but  an  annoyance  and  disturbance 
to  the  occupants  of  plaintiff's  premises.  The  Court  of  Appeals  of 
Kew  York  held  these  grounds  sufficient  for  the  judgment. 

The  respective  obligations  resting  upon  landlord  and  tenant  to  pre- 
vent a  nuisance  from  a  building  have  been  carefully  distinguished  in 
Timlin  v.  Standard  Oil  Company,  reviewing  Edwards  v.  N.  T.  and 
Harlem  R.  R.  Co.,  Ahern  v.  Steele,  and  Regina  v.  Watts.'  In  the 
latter  case  the  house  was  in  a  public  highway,  and  liable  to  fall  at  any 

1  Wenzlick  v.  McCotter,  87  X.  Y.  122;  see  Ahern  v.  Steele,  115  N.  Y.  203;  Lufkin 
V.  Zane.  Mass.  Sup.  J.  Ct.,  Sept.  8.  1892,  81  N.  E.  R.  757;  1  Domat  Civ.  L.,  §  1557. 

«  36  N.  Y.  297;  9  Wend.  590;  15  Wend.  263;  id.  897;  Cranford  v.  Tyrrel,  128 
N.Y.  341.  Lease  of  premises  to  be  used  as  a  bouse  of  prostitution  is  void.  Ernst  v. 
Crosbv,  140  N.  Y.  364. 

»  Timlin  v.  S.  O.  Co..  126  X.  Y.  514;  1  Salk.  357;  Edwards  v.  N.  Y.  H.  R.  R.  Co., 
98  X.  Y.  245;  Todd  v.  Flierbt,  9  C.  B.  (X.  S.)  377;  see  Dobbins  Distillery  v.  U.  S., 
where  the  fraudulent  act  of  the  lessees,  although  they  were  unknown  to  the  owner, 
sabjected  the  distillery  to  forfeiture  tc  the  United*  States,  96  U.  S.  895. 
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tiiDe^  and  the  court  held  the  tenant  of  the  whole  house  ^^  to  guard  the 
public  safety,  no  matter  how  precarious  his  title  was  in  point  of  time." 
In  the  Edwards  case  the  defendant  leased  a  building  which  was  de- 
signed for  public  entertainments,  to  be  used  for  the  purpose  of  a 
pedestrian  exhibition.  There  was  a  gallery  in  the  building  suitable 
for  its  purpose  for  a  limited  number  of  persons.  It  was  crowded  with 
noisy  and  turbulent  people,  stamping  and  keeping  time  with  the  music, 
and  fell.  It  was  held  that  the  owner  was  not  liable,  in  the  absence  of 
evidence  to  charge  him  with  knowledge  of  insufficient  strength  in  the 
gallery  in  the  way  it  was  used,  or  of  defects.  The  court  was  divided 
in  opinion  upon  two  propositions  discussed :  that  there  was  no  implied 
warranty  upon  the  demise  of  real  estate  that  it  was  fit  for  occupation, 
or  suitable  for  the  purposes  for  which  it  was  leased,  and  that  in  these 
respects  there  is  no  distinction  between  a  lease  of  a  dwelling-house  and 
of  premises  to  be  used  for  a  public  purpose.  It  was  said,  however, 
that  "  where  the  owner  leases  premises  knowing  that  they  are  danger- 
ous and  unfit  for  use,  he  is  guilty  of  negligence,  and  may  be  held 
responsible  for  injuries  resulting  directly  therefrom."  The  duty  i^e- 
quired  is  similar  in  this  case  to  that  of  the  tenant  in  numerous  cases, 
where  proper  care,  adequate  arrangements  and  provisions  for  safety 
are  demanded  of  those  who  invite  the  use  of  their  premises  by  the 
public,  and  the  attempt  is  made  to  reconcile  the  apparently  divergent 
cases  upon  this  view. 

The  English  courts  are  said  to  have  receded  from  the  earlier  rule  of 
implied  warranty  of  fitness  for  the  purpose  of  the  lease,  and  Chief 
Justice  Earle  in  Robbins  v.  Jones  is  quoted  as  saying  that  ^'  a  landlord 
who  lets  a  house  in  a  dangerous  state  is  not  liable  to  tenants,  customers! 
or  guests  for  accidents  happening  during  the  term,  for  fraud  apart, 
there  is  no  law  against  letting  a  tumble-down  house."  Negligence  is 
not  to  be  inferred  simply  from  the  fact  that  the  structure  breaks  dow^, 
but  all  these  cases  illustrate  the  necessity  of  a  public  law.  Under  a 
law  requiring  repairs  neglect  may  hecoinej  prima /aciej  negligence,  as 
we  have  seen  in  McEickard  v.  Flint  which  was  a  private  suit  for 
damages.  In  the  Timlin  case,  the  court  holds  that  where  the  owner  of 
premises  knows,  or  by  the  exercise  of  reasonable  care  can  ascertain  that 
they  have  upon  them  a  nuisance,  dangerous  to  the  public  or  an  adjoin- 
ing owner,  it  is  his  duty  to  abate  it  before  leasing  the  property.  If 
he  leases  without  doing  this  he  is  liable  to  respond  in  damages  to  any 
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one  injured,'  and  this,  althongh  he  did  not  create  the  nuisance.  The 
same  liability  rests  upon  a  tenant  who  sublets  the  premises  knowing, 
or  being  chargeable  with  knowledge  of  the  existence  of  the  nuisance.'^ 
This  opinion  further  distinguishes  the  situation  of  tenants  of  the  whole 
property,  from  that  of  tenants  of  rooms,  as  in  a  tenement-house,  or 
in  flats,  and  questions  the  argument  that  the  latter  could  be  held 
responsible  to  the  public  if  they  neglected  to  repair  one  of  the  main 
walls  of  the  house  which  was  out  of  plumb,  and  dangerous,  to  their 
knowledge. 

»  See  Swords  v.  Edgar,  59  N.  Y.  28;  Camp  v.  Wood,  76  N.  Y.  92;  Carson  v.  God- 
ley,  26  Pa.  St.  Ill;  Godley  v.  Hagertj,  20  Pa.  St.  387;  Robbins  v.  Jones,  15 
C.  B.  (N.  S.)  221;  Mellen  v.  MorriU,  126  Mass.  545;  McRickard  v.  Flint,  114  N.  Y. 
222;  Beck  v.  Carter,  68  N.  Y.  283;  Nelson  v.  Liverpool  B.  Co.,  L.  B.,  2  C.  P.  D.  311; 
Doyle  V.  Union  Pac.  R.  Co.,  147  U.  S.  413. 
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CHAPTER  XII. 

TENEMENT  AND  LODGING-HOUSES. 

The  wisdom  of  the  legislature,  bejond  which  coarts  ever  hesitate  to 
go,  has  been  vindicated  in  the  experience  of  the  laws  framed  for  tone* 
ment  and  lodging-houses  in  large  cities.  The  Court  of  Appeals  of  New 
York  has  said  of  them  :  ''  These  houses,  as  a  known  and  distinct  class, 
are  recognized  and  defined  bj  law.  Thej  are  apt  to  be  ill-ventilated, 
unclean,  and  packed  full  of  inmates,  and  to  become  centers  or  radiating 
points  of  contagious  disease.  As  such  they  might  be  the  proper  sub- 
jects of  sanitary  regulation  in  the  interest  of  the  public  health."  The 
court  adds,  speaking  of  the  title  of  ^^  An  act  to  improve  the  public 
health  in  the  city  of  New  York,  by  prohibition  of  the  manufacture  of 
cigars  and  tlie  preparation  of  tobacco,  in  any  form,  in  the  tenement- 
houses  of  said  city  :"*  '^  Nobody  would  infer,  and  nobody  was  bound  to 
imagine  that,  under  a  title  regulating  the  tenemen^houses  alone,  there 
was  enacted  in  the  first  section  a  law  affecting,  not  tenement-houses  as 
such,  but  all  the  dwelling-houses  in  the  city;  a  law  as  to  which  the 
title  did  not  only  not  relate,  but  by  its  narrow  terms,  affirmatively'and 
positively  excluded  it."  Other  reasons  conspire  to  sustain  this  peculiar 
legislation,  and  when  we  consider  the  great  number  of  these  houses 
and  their  teeming  people,  making  up  a  large  part  of  the  mass  of  the 
resident  population  of  the  city  of  New  York,  exposed  to  dangers  and 
to  a  necessity  for  protection,  which  does  not  extend  to  private  habita- 
tions, it  is  evident  that  at  times  their  safety  must  be  of  critical  ]mport> 
ance  to  the  rest  of  the  city,  and  always  they  must  be  of  public  concern. 
A  recent  writer  has  said :  *'  The  problem  of  securing  the  best  lighted  and 
ventilated  rooms  in  new  tenement-houses  is  of  paramount  and  increas- 

>  Matter  of  Paul,  94  N.  Y.  497;  N.  Y.  L.  1888,  chap.  98;  N.  Y.  Cons.  Act.  1882.  §  066; 
N.  Y.  San.  Code.  §  8;  chap.  908. 1867;  chap.  504, 1879;  chap.  899. 1880;  chap.  272. 1 884; 
chap.  448.  1884;  chap.  588.  1880;  chap.  84.  1887;  L.  of  1892.  chaps.  288  and  829. 
Definition  of  tenement-house.  N.  Y.  L.  1887.  chap.  84;  B.  &  Ohio^  2578;  Bose  v. 
King.  40  Ohio,  811. 
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iug  iraportance.'^^  It  demands  attention  alike  from  law-makers,  philan- 
thropists and  sanitarians.  Nor  is  it  devoid  of  interest  even  to  that 
portion  of  a  community  not  included  in  these  terms,  who  can  afEord  a 
choice  of  healthful  homes;  while  the  general  commingling  of  tlie  various 
elements  of  the  population  in  public  conveyances  and  highways  in- 
creases the  dangers  of  disease  diffusion. 

When  the  law  was  passed  there  already  existed  many  thousands  of 
tenement-houses,  built  without  legislative  or  other  restriction,  abound- 
ing in  dark,  unventilated  rooms,  with  inadequate  water  supply  and 
wretched  plumbing ;  privy  vaults  everywhere  polluted  the  air ;  lots  had 
acquired  high  value  in  the  distinctively  tenement  quarters,  which  led  to 
overcrowding  in  order  that  landlords  might  get  from  the  many,  in  the 
form  of  rent,  the  even  ordinary  commercial  interest  on  the  amount  in- 
vested,  which  the  few  could  not  aflEord  to  pay.  Much  of  the  tenement- 
house  population  had  come  from  rural  districts  of  foreign  countries,  ^ 
and,  consequently,  was  uneducated  in  the  sanitary  regulations  and  re- 
strictions necessary  for  the  protection  of  the  populous  communitiea. 
As  sailors  and  minors  and  poor  debtors  have  been  said  to  be  under  the 
tutelage  of  the  law  because  helpless  and  exposed  beyond  other  men,  so 
the  tenants  of  these  houses,'  in  one  sense,  become  as  it  were  the  wards 
of  the  city,  save  only  that  so  far  no  attempt  has  been  made  by  public 
law  to  regulate  or  adjust  the  rents. 

J  Chief  Inspector  Collins'  Report,  Jan.  2, 1891;  Annual  Report  of  N.  Y.  City  Bd.  of  H. 
for  1890,  p.  49.  In  New  York  city  a  Bureau  of  Systematic  Vaccination  was  organized 
under  the  Law  of  1874,  chap.  635.  By  bhap.  504,  Laws  1879,  a  special  fund  called 
the  Tenement-House  Fund,  of  $10,000,  is  to  be  appropriated  each  year;  and  each 
year  a  summer  corps  of  physicians  is  appointed  to  visit  the  tenement-houses  and  give 
advice  and  prescriptions.  Moreover,  there  is  a  night  medical  service  provided  (chap. 
588  of  L.  1880),  and  a  physician  is  sent  at  once  to  any  sick  person  whose  address  is 
given  at  the  nearest  police  station;  see  N.  Y.  Cons.  Act  of  1882,  g§  207-^1. 

^  The  house-to-house  inspection  of  New  York  City  Board  of  Health  showed  237,973 
families  in  32,390  tenement-houses  in  1888.  This  calculation  is  increased  in  the  an- 
nual report  for  1890,  published  March  5,  1891,  p.  21,  to  37.316  tenement-houses  and 
a  population  of  1,259,788  persons.  The  report  of  this  Board,  1874-5,  pp.  55,  56,  shows 
the  great  diminution  in  the  death  rate  of  children  under  five  years  of  age.  After  the 
enactment  of  the  Tenement- House  Law  of  1867  for  nine  years  there  was  a  steady 
falling  off.  The  special  object  of  the  attention  of  the  authorities  for  the  protection 
of  these  young  children  and  these  people  are  forcibly  portrayed  in  this  report.  In 
1884,  January  2,  the  legislature  appointed  a  commission  to  inquire  into  the  character 
and  condition  of  tenement-houses  in  the  city  of  New  York,  with  power  to  subpoena 
witnesses  and  require  the  production  of  books  and  papers  and  to  report  evidence 
with  their  recommendations.  Two  reports  were  made  in  1885  to  the  legislature,  the 
preliminary  report  in  the  spring  of  the  year,  and  the  final  report  later,  bat  the  rec- 
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The  definition'  of  a  teneraent-house  is  fixed  by  the  statatee,  and  the 
Board  of  Health,  "  to  include  every  building  or  portion  thereof  which 
is  rented,  leased  or  let  or  hired  out  to  be  occupied  as  a  home  or  resi- 
dence of  three  or  moi;e  families  living  independently  and  doing  their 
cooking  upon  the  premises,  or  by  more  than  two  families  upon  any 
floor,  so  living  and  cooking,  but  having  a  common  right  in  the  halls, 
stairways,  yards,  water-closets  or  some  of  them."  The  definition  was 
from  1867  until  1887  limited  to  "more  than  three  families,"  but  after 
1887  to  ''  three  or  more  families."  The  first  regulations  of  these  houses 
were  for  the  ventilation  of  the  sleeping  rooms,  for  fire-escapes,  for  the 
repair  of  roofs  to  prevent  dampness,  for  the  repair  and  protection  of 
stairways,  for  a  proper  provision  and  construction  of  water-closets  and 
privies,  for  the  prohibition  of  the  use  of  a  vault  or  underground  room 
as  a  dwelling,  for  whitewashing  and  cleaning  the  walls  and  ceilings 
twice  a  year,  for  the  height  of  ceilings,  and  for  posting  the  name  and 
address  of  the  owner  or  agent  of  the  house.  The  law  further  pre- 
scribed the  space  on  a  city  lot  to  be  occupied  by  tenement-houses.  At 
the  rear  of  the  lot  a  clear  open  space  of  ten  feet  was  to  be  left,  and  be- 
tween the  rear  and  front  buildings  there  must  be  ten  feet  if  the  build- 

ommendatioas  of  the  commiMsion  were  not  fully  before  the  legislature  until  1886, 
and  the  Lav/  of  1887,  chapter  84,  had  its  origin  in,  and  embodied  most  of  these  rec- 
ommendations. The  ages  under  five  years  are  taken  as  the  test,  because  the  fright- 
ful mortality  at  this  tender  age  had  shown  the  irresistible  drain  of  vital  strength  in 
tenement-house  life,  when  unprotected.  In  1890,  the  same  constant  improvement 
is  shown  year  by  year,  and  further  reason  is  given  for  it,  when  we  learn  of  the  great 
improvement  in  the  character  of  the  houses.  It  was  estimated  that  dwelling  and 
tenement-houses  were  built  in  1800  to  accommodate  ninety-five  thousand  persons  in 
New  York  city,  on  greatly  improved  plans,  so  that  the  report  states  "  this  large  num- 
ber of  citizens  will  have  the  benefit  of  the  best  plumbing  which  the  sanitary  knowl- 
edge of  the  time  could  procure  and  with  no  apprehension  from  sewer  gas."  Report, 
1890,  p.  52.  The  report  adds,  **  the  effective  sanitary  work  accomplished  in  this  city 
nnder  the  plumbing  regulations  of  this  department  has  led  many  of  the  other  cities 
of  this  country  and  some  of  those  abroad  to  adopt  similiar  regulations."  The  compli- 
cated health  administration  in  London  has  precedence  in  time  to  that  of  New  York, 
and  is  directed  to  the  same  objects.  In  Liverpool,  Manchester  and  other  English 
cities  our  admiration  is  excited  by  their  system,  and  in  some  details,  in  the  manage- 
ment of  the  poorer  class  of  boarding-houses  and  tenements,  their  more  perfect  work. 
Perhaps  the  successful  and  improving  administration  of  Qlas^w  is  nearer  to  our 
own  in  system  and  for  comparison. 

>  See  Annual  Report  1890,  p.  20;  chap.  84, 1887;  N.  Y.  Cons.  Act,  1882,  §  666;  chap. 
908,  1867;  N.  Y.  San.  Code,  §  8;  §  498,  chap.  275,  N.  Y.  L.  1892,  three  families  above 
1st  story;  family  is  defined,  N.  Y.  L.  1892,  chap.  655;  N.  Y.  L.  1867,  chap.  908;  N. 
Y.  Cons.  Act,  1882,  tit.  7,  §§  647.  666;  chap.  899,  N.  Y.  L.  1880;  N.  Y.  Cons.  Act, 
S  661;  N.  Y.  L.  1887.  chaps.  84,  288. 
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ing8  were  to  be  one  story  iiigb,  fifteen  feet  if  the  bnildings  were  of  two 
stories ;  if  of  three  stories,  twenty  feet,  and  if  more  than  three  stories 
high,  the  distance  mast  be  twenty-five  feet  The  Board  of  Health 
was  authorized  to  make  further  regulations  as  to  cellars  and  ventilation. 
Any  violation  of  the  act  was  declared  a  misdemeanor  punishable  by  fine 
and  imprisonment  and  also  by  a  penalty  of  $10  a  day  for  every  day  the 
violation  continued,  which  penalty  was  to  be  sued  for  by  the  Board  of 
Health*  Provision  was  also  made  for  vacating  a  house  if  unfit  for 
human  habitation  by  reason  of  infection  or  want  of  repair.  A  great 
advance  was  made  by  tiie  enactment  of  1S80,  that  ''no  one  continuous 
building  shall  be  built  for,  or  converted  to,  the  purposes  of  a  tenement 
or  lodging-house  in  the  city  of  New  York,  upon  an  ordinary  city  lot, 
and  no  existing  tenement  or  lodging-house  shall  be  enlarged  or  altered, 
or  its  lot  be  diminished  so  that  it  shall  occupy  more  than  sixty-five 
per  centum  of  the  said  lot,  and  in  the  same  proportion  if  the  lot  be 
greater  or  less  in  size  than  twenty-five  feet  by  one  hundred  feet ;  but 
this  provision  sliall  not  apply  to  corner  lots,  and  may  be  modified  in 
other  special  cases  by  a  permit  from  the  Board  of  Health.* 

The  necessary  consequence  of  this  law  was  that,  an  appUcation  to  the 
Board  of  Health  was  necessary  to  secure  the  additional  space  desired  by 
the  owners  of  property  proposing  to  build,  and  a  continual  improve- 
ment of  plans  was  required  until  new  models  of  tenement-houses  came 
into  existence.  No  dark  rooms  were  permitted,  and  new  and  sufficient 
air  spaces  were  required,  as  conditions  precedent  to  the  approval  of  the 
plan  for  the  occupation  of  over  sixty-five  per  cent  up  to  seventy-ei^ht 
per  cent  of  the  lot.  The  same  law  gave  a  right  of  injunction  to  the 
Board  of  Health  to  restrain  any  violation,  and  when  by  the  law  of  1881 
it  was  enacted  that  "  the  drainage  and  plumbing  of  all  buildings,  both 
public  and  private,  hereafter  erected  in  the  city  of  New  York,  shall  be 
executed  in  accordance  with  plans  previously  approved,  in  writing,  by  the 
Board  of  Health,  and  the  same  right  of  injunction  was  extended  to  this 
subject,  this  legislation  seemed  nearly  complete.  In  1887  the  recom- 
mendations of  the  tenement-house  commission  were  substantially 
embodied  in  the  legislation  of  that  year,  which  corrected  many  of  the 
defects,  and  supplied  a  number  of  omissions  discovered  in  the  preced- 
ing twenty  years.  In  1890  the  Department  of  Public  Works  in  the 
city  of  New  York  adopted  a  regulation  which  prevented  the  use  of 

»  N.  Y.  Cons.  Act.  g§  661,  1089,  501.  537;  chap.  450, 1881;  chap.  84,  1887;  chap. 
288,  1887;  chap.  899,  1880.  Th«^  rale  of  practice  of  the  Board  of  Health  was  to 
allow  78  per  cent  of  lot  if  the  plans  were  approved. 
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the  water  service  until  the  Department  of  Health  had  dalj  certified  to 
the  Department  of  Public  Works,  that  the  plambing  of  a  building  had 
been  finished  in  accordance  with  approved  plans.  The  comment  upon 
this  procedure  is  to  be  found  in  the  subsequent  report  of  the  Board  of 
Health  that  ^^manj  whose  violations  of  law  were  habitual  now  do 
model  plumbing  in  consequence  of  this  regulation."  In  1892  there 
was  something  of  a  retrograde  movement  in  the  limitation  of  the  law 
excluding  the  stables  in  use  on  tenement-house  premises  prior  to 
January,  1892,  and  the  transfer  of  powers  and  duties  of  the  Health 
Department  (which  is  not  mentioned  in  the  title  of  the  bUl)  to  a  new 
Building  Department  created  in  this  city.* 

This  history  and  lengthened  consideration  of  the  tenement-house 
laws  of  New  York  has  been  given  partly  because  they  present  a  useful, 
and  it  would  seem  an  interesting,  example  of  such  legislation,  generally 
consistent  and  constantly  advancing  through  this  period,  in  a  somewhat 
condensed  and  comprehensive  form ;  and  again,  because  they  have  not 
infrequently  been  misunderstood.  These  buildings  are  still  amenable 
to  other  laws,  and  the  additional  requirements,  we  have  noticed,  leave 
still  room  for  the  enforcement  of  the  Sanitary  Code  and  the  exercise 
of  special  powers  relative  to  the  abatement  of  nuisances  or  the  preven- 
tion of  diseases  and  the  care  for  public  health  and  safety.  Under  these 
laws  the  Board  of  Health  is  not  guided  by  the  Sanitary  Code,  bnt  the 
statutes  themselves  and  the  judgment  of  the  Board  of  Health  deter- 
mine the  proceedings. 

For  a  different  purpose,  and  with  regulations  looking  rather  to  the 
cubic  air  spaces  for  beds  of  sleepers,  and  to  light  and  ventilation  as 
well  as  safety,  are  the  lodging-houses  proper.  In  them,  huddled 
together,  single  persons,  fleeing  from  the  inclemency  of  the  weather, 
obtain,  for  the  smallest  price,  refuge  for  the  night,  and  in  times  of 
pestilence  some  of  these  houses  have  been  nests  of  disease.  Still 
another  class  of  houses  comes  under  the  description  of  having  more 
than  three  families  living  independently,  and  occasionally,  but  rarely, 
of  having  more  than  two  families  on  a  floor ;  and  yet  they  are  subject 

1  See  chap.  258,  N.  T.  L.  1892,  amending  §  661,  N.  Y.  Cons.  Act;  chap.  275,  L.  1892, 
tit.  4,  §  506.  This  law.  which  has  a  pecaUar  history,  has  two  singular  omissions:  1.  Its 
title  does  not  embrace  the  transfer  of  jurisdiction  and  power  from  the  Board  of 
Health.  2.  There  is  no  power  given  of  enforcement  of  the  provisions  of  section  501 , 
relative  to  plumbing,  if  the  law  be  maintained  and  section  506  remains  unaltered. 
The  provisions  of  section  506  expressly  except  section  501.  Other  provisions  of  this 
bill  are  in  oonfnsion.    As  to  title  of  a  local  bill,  see  Const.  St.  N.  Y.,  Art.  Ill,  §  16. 
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to  few  of  the  dangers  of  tenement-houses.  Sach  are  the  modem  flat 
or  apartment  houses.  In  them,  however,  dark  rooms  are  to  be  prevented, 
the  rules  of  constrnction  are  to  be  observed,  and  very  necessary  regu- 
lations for  protection  against  common  dangers,  where  the  responsibility 
is  so  divided,  are  insisted  upon  under  the  same  laws.  Overcrowding, 
but  of  a  somewhat  different  type,  is  also  possible  in  them. 

A  lodging-house  is  defined  by  the  act  in  distinction  from  the  tene- 
ment-house, as  follows :  "Any  house  or  building,  or  portion  thereof,  in 
which  persons  are  harbored,  or  received,  or  lodged  for  hire  for  a  single 
night,  or  for  less  than  a  week  at  one  time,  or  any  part  of  which  is  let 
for  any  person  to  sleep  in  for  any  term  less  than  a  week."*  In  another 
section  the  requirement  of  six  hundred  cubic  feet  of  air  for  each  occu- 
pant of  rooms  is  limited  to  the  tenement-house. 

In  1884,  the  ordinance  of  the  Sanitary  Code  was  amended,  which 
required  a  permit  for  every  lodging-house  in  accordance  with  the  rules 
and  regulations  of  the  Board  of  Health,  and  prescribed  passage-ways 
between  the  beds,  and  four  hundred  cubic  feet  air  space  for  each  of  the 
beds  or  lodgers,  whose  number  was  limited  by  the  permit.  In  1891  laws 
were  passed  relative  to  cellar  ceilings,  allowing  a  discrimination  in  the 
percentage  of  the  lot  to  be  occupied,  and  in  the  open  space  between 
any  buildings  and  the  rear  line  of  the  lot  for  lodging-houses,  and  that 
these  provisions  in  special  cases  may  be  modified  as  to  lodging-houses 
by  a  permit  from  the  Board  of  Health,  and  contained  this  provision: 

»  N.  Y.  L.  1867,  cliap.  908,  §  17;  N.  Y.  Cons.  Act,  1882,  §§  666,  664;  N.  Y.  L.  1891. 
chaps.  89,  204;  amending  N.  Y.  Cons.  Act,  ^^  668,  661;  N.  Y.  L.  1892,  chap.  288. 
Sec.  201,  N.  Y.  San.  Code,  is  as  follows:  '*  That  for  all  lodging-houses  in  which  beds 
are  let  for  lodgers,  containing  four  or  more  beds  in  any  apartment  therein  for  the  use 
of  lodgers,  a  permit  in  writing  from  this  department  shall  be  required,  and  no  per- 
son in  the  city  of  New  York  shall  have,  lease,  let  or  keep  any  such  lodging-house  or 
the  lodgings  therein,  or  assist  in  the  keeping,  hire,  or  assist  in  hiring,  or  conduct  the 
business  of  any  such  lodging-house,  or  the  lodging  therein,  except  pursuant  to  the 
terms  and  conditions  of  a  permit  in  writing  previously  obtained  therefor  from  this 
department,  an  application  for  which  shall  be  made  in  accordance  with  the  rules  and 
regulations  of  the  Board  of  Health  by  the  person  or  persons  who  propose  to  use  the 
same.  The  beds  in  all  lodging-houses,  and  in  every  room  in  which  beds  are  let  for 
lodgers,  shall  be  separated  by  a  passage-way  of  not  less  than  two  feet,  horizontally, 
and  all  the  beds  shall  be  so  arranged  that  under  each  of  them  the  air  shall  freely 
circulate,  and  there  be  adequate  ventilation.  Four  hundred  cubic  feet  of  air  space 
shall  be  provided  and  allowed  for  each  bed  or  lodger,  and  no  more  beds  shall  be  per- 
mitted than  those  provided  in  this  way,  unless  free  and  adequate  means  of  ventilation 
exist,  approved  by  the  Board  of  Health,  and  a  special  permit  in  writing  be  granted 
therefor,  specifyfng  the  number  of  beds  or  the  cubic  air  space  which  shall,  under 
special  circumstances,  be  allowed." 
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"  No  bnilding  or  premises  occupied  for  a  tenement-house  shall  be  used 
for  a  lodging-house,  private  school,  stable,  or  for  the  storage  or  hand-^ 
ling  of  rags,  unless  with  a  permit  in  writing  from  the  Board  of  Health ; 
bnt  nothing  herein  contained  shall  be  construed  to  apply  to  a  building 
or  premises  so  used  for  a  stable  prior  to  January  first,  eighteen  hundred 
and  ninety-two."  Two  claims  for  indulgent  consideration  were 
pressed  upon  the  Board  of  Health  by  owners  of  lodging  houses,  and 
where  only  the  upper  portions  of  a  building  were  used  for  these  pur- 
potes,  it  was  argued  that  the  air  spaces  should  be  taken,  not  from  the 
ground,  but  from  the  roofs  of  stores  underneath  extending  to  the  rear 
of  the  lot.  Again,  when  the  premises  were  on  a  private  alley  it  was 
claimed  an  allowance  of  space  of  half  the  width  of  the  alley  should  be 
given.  Such  results  were  perhaps  possible  in  the  case  of  a  lodging- 
house  under  the  provisions  above  cited,  but  not  for  a  tenement-house, 
18  was  informally  ruled,  until  1892.  The  Court  of  Appeals*  in  Graf- 
ton V.  Moir  has  apparently  settled  the  alley-right  question.  This  case 
WBB  one  for  an  injunction  to  restrain  the  defendant  from  obstructing 
Em  alley-way  which  afforded  an  access  from  a  side  street  to  stables  at 
die  rear  of  four  lots.  Tjie  defendant  built  over  the  alley-way,  a  brick 
bnilding  resting  on  iron  girders,  supported  by  walls  on  either  side.  The 
trial  coart  found  that  the  carriage-way  was  left  as  convenient  in  regard 
to  breadth  for  egress  and  ingress  as  before  the  changes  were  made,  and 
for  this  use  it  had  sufficient  light  and  air.  The  complaint  was  dis- 
tnissed,  and  it  was  held  that  a  right  of  way  reserved,  but  not  specifically 
defined  in  a  conveyance,  need  only  be  such  as  is  reasonably  necessary 
ind  convenient  for  the  purposes  for  which  it  was  created,  and  plaintiff 
bad  no  right  to  claim  that  the  whole  alley-way  should  be  left  open  to 
bis  use,  or  to  furnish  light  and  air  to  his  stable.'  From  a  public  street 
>r  alley,  the  allowance  of  air,  light  and  space  could  not  be  claimed  un- 
ler  the  terms  of  the  law,  and  in  no  event  can  such  an  easement  be 
Fonnd,  as  a  part  of  a  city  lot,  whereby  its  boundaries  are  extended  for 
he  prescribed  conditions. 

A  special   obstruction  in  the  way  of  building  houses  of  either  of 
iheae  classes  has  been  found  in  covenants  covering  and  running  with 

» Grafton  v.  Moir,  130  N.  Y.  465. 

•See  Gerard  Titles  to  R.  E.  (3d  ed.)  763,  cases  cited;  Avery  ▼.  N.  Y.  C.  t  H.  R. 
i.  R.,  106  N.  Y.  142;  121  N.  Y.  32;  as  to  leases,  the  difference  possible,  is  shown  in 
he  ofrinion  of  Mr.  Justice  Earle,  Dojle  v.  Lord,  64  N.  Y.  439;  these  authorities 
nark  the  distinction  between  the  American  doctrine  of  light  and  air  and  that  of  the 
fioglish  common  law.  Prescription  has  been  held,  in  New  York  State,  not  applic- 
ble  to  the  condition  pf  the  cities  and  villages  of  this  country. 


260  POUCE   POWEBS. 

the  land,  as  in  the  cases  of  Trustees  of  Columbia  College  v.  Lynch,* 
and  same  v.  Tbacher,  "  to  provide  for  the  better  improvement  of  said 
lands  and  to  secure  their  permanent  value  by  the  erection  of  dwelling- 
houses  of  a  superior  class,  to  be  set  back  eight  feet  and  used  exclusively 
for  dwelling  purposes,  and  not  to  erect,  establish  or  carry  on  in  any 
manner  on  any  part  of  the  said  lands  any  stable,  school-house,  engine- 
house,  tenement  or  community  house,"  etc.  This  covenant,  sometimes 
enforced,  was  in  the  last-mentioned  case  released,  because  of  the  change 
in  the  character  of  the  neighborhood,  and  the  land  in  question  now 
furnished  '^  an  ill  seat  for  dwelling  houses."  In  Amerman  v.  Deane, 
where  the  owner  of  lands  sold  to  different  purchasers,  each  conveyance 
containing  covenants  restraining  the  use  to  the  purposes  of  a  private 
residence,  and  prohibiting  certain  structures,  and  an  injunction  was 
sought  to  restrain  the  building  of  a  large  tenement-house  on  one  of  the 
lots  granted  through  various  fnesne  conveyances  which  contained  said 
restriction,  it  was  shown  that  ^'  the  entire  surrounding  neighborhood 
had  been  mostly  built  up  with  fiats  or  tenement-houses,  and  that  large 
sums  of  money  had  been  expended  by  the  defendant  on  the  one  under 
consideration.  The  trial  court  refused  a  peAnanent  injunction,  but 
fixed  the  pennanent  damages,  and  awarded  an  injunction  restraim'ng 
the  defendant  from  renting  her  building  until  such  damages  and  costs 
were  paid.  On  appeal  this  was  held  no  error ;  that  the  court  in  award- 
ing damages  was  not  confined  to  those  sustained  before  the  commence- 
ment of  the  action,  but  that  on  their  receipt  the  plaintiff' should  execute 
to  defendant  a  release  of  the  covenant. 

The  constitutionality  of  these  laws  must  now  be  admitted.  Since 
1867  they  have  received  judicial  construction  in  their  support  so  fre- 
quently,  and  the  decisions  thereon  have  been  acquiesced  in,  and  they 
have  remained  undisputed,  except  as  we  shall  presently  note  in  respect 
to  one  or  two  provisions  engrafted  upon  them  since  1887 ;  and,  in  addi- 
tion, they  have,  in  detail,  been  so  many  times  re-enacted  in  subsequent 
statutes,  that  it  would  seem  they  must  be  now  well  understood  and 
settled,  and  that  the  only  difficulties  are  in  the  administration.  The 
Court  of  Appeals  in  New  York,  in  1868,  in  the  Heister  case,  deter- 
mined and  sustained  the  general  principles,  and  the  validity  of  the 

'  70  N.  Y.  440;    87  N.  Y.  811;  Amerman  v.  Deane,  182  N.  Y.  855. 

'  People,  ex  reL  Cutwater,  v.  Qreen,  56  N.  Y.  466;  Heister  ▼.  Met.  Bd.  of  H.,  37 
N.  Y.  661;  H.  Department  v.  Knoll,  70  N.  Y.  680;  Polinsky  v.  People,  78  N.  Y.  65; 
and  see  82  N.  Y.  318;  123  N.  Y.  268;  184  N.  Y.  414;  N.  Y.  Cons.  Act,  1882,  §  663. 
Amended  1887;  N.  Y.  Laws  1892,  chap.  89. 
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powers  delegated  to  the  Board  of  Health  in  these  laws.  In  1873  the 
charter  of  the  city  of  New  York  was  changed,  and  in  the  act  revesting 
the  authority  previously  exercised  under  previous  laws,  the  legislature 
omitted  to  impose  a  penalty  for  a  violation  of  a  special  order  of  the 
board. 

This  defect,  if  it  may  be  so  considered,  was  passed  upon  by  the 
Court  of  Appeals  in  the  EnoU  case  in  1877.  A  special  order  had 
been  made  for  the  ventilation  of  a  privy  vault  in  the  yard  of  a  tene- 
ment-house in  which  sixteen  families  were  living,  and  the  action  was 
brought  for  a  penalty  for  the  violation  of  the  special  order,  and  no 
remedy  was  sought  either  under  the  Sanitary  Code  or  in  equity.  Fpr 
these  reasons  the  court  held  the  action  could  not  be  maintained.  Juris- 
diction had  been  challenged,  and  particularly  on  the  grounds  that  the 
subject  of  the  action  was  not  a  nuisance  per  ae  /  and  that  "  the  laws 
applicable  to,  and  creating  the  Health  Department  of  the  city  of  New 
York  are  unconstitutional  and  void."  But  the  court  held  that  the  au- 
thority of  the  legislature  covered  the  Sanitary  Code,  and  that  ^'  the 
power  of  the  present  board  to  make  a  special  order  for  the  ventilation 
and  other  improvement  of  particular  premises  in  a  condition  dangerous 
to  life  or  health,  when  the  case  is  not  provided  for  by  the  Sanitary  Code 
cannot  be  questioned "  and  approved  in  all  respects  the  Heister  case. 
The  next  case,  Polinsky  v.  The  People,  in  1878,  announced  distinctly 
the  conclusion  that  ^'  the  legislature  in  the  exercise  of  its  constitutional 
authority  may  confer  upon  boards  of  health  the  power  to  enact  sanitary 
ordinances  having  the  force  of  law  within  the  districts  over  which 
their  jurisdiction  extends."  In  1885,  in  Health  Department  v.  Pur- 
don,^  the  equity  powers  invoked  under  these  laws  were  confirmed,  but 
it  was  said  that  where  there  was  no  express  provision  of  law  to  be  fol- 
lowed, the  right  to  refuse  an  injunction  rested  in  the  discretion  of  the 
court. 

In  1886,  in  Health  Department  v.  Lalor,  the  New  York  Su- 
preme Court  held  in  respect  to  the  drainage  of  seven  houses  that  the 
act  of  1881,  conferring  discretionary  powers  upon  the  Board  of  Health 
and  providing  for  an  injunction  to  restrain  any  further  progress  of  any 
violation  named  in  the  act,  or  of  any  work  upon  or  about  the  building 
or  premises  upon  which  the  violation  exists,  had  been  subsequently  re- 
enacted  in  New  York  City  Consolidation  Act  of  1882,  and  that  the 
Health  Department  being  duly  invested  with  the  powers  already  sug- 

>  99  N.  Y.  287;   see,  also,  People  v.  West.  106  N.  Y.  298:  Lawton  t.  Steele,  119 
N.  Y.  at  p.  288;  Village  of  Carthage  v.  Frederick,  122  N.  Y.  at  p.  277. 
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gested,  nothing  was  presented  to  entitle  the  defendant  to  a  reversal  of 
the  judgment.  The  court  in  the  opinion  by  Mr.  Justice  Brady  adds : 
^^  The  operation  of  a  statute  like  the  one  under  consideration  may  act 
in  some  cases  oppressively,  by  subjecting  the  party  to  an  expense  not 
absolutely  necessary  for  the  preservation  of  the  public  health.  The  act 
must  be  regarded  as  a  beneficent  one.  It  is  in  the  nature  of  a  police 
regulation  which  should  be  enforced,  not  despotically  but  firmly,  and 
in  the  spirit  in  which  it  was  conceived  and  passed,"  *  etc.  In  1883,  the 
Superior  Court  of  the  city  of  New  York,  in  the  O'Reilly  case,  affirmed 
a  judgment  which,  after  very  careful  consideration,  had  been  granted, 
in  respect  to  a  tenement-house  containing  ten  families,  wherein  the 
permit  of  the  Board  of  Health  had  been  violated.  There  was  an  addi- 
tional structure  on  the  lot,  and  there  was  not  the  required  space  be- 
tween the  buildings  at  the  rear.  The  judgment  was,  that  ^'  until  the 
distance  between  the  rear  wall  of  the  tenement-house  and  the  front 
wall  of  the  rear  building  shall  in  all  respects  have  been  made  to  con- 
form to  the  requirements  of  the  statute,  the  defendant  and  all  persons 
claiming  under  him  be  enjoined  and  restrained  from  using,  occupying, 
leasing  or  renting  the  said  tenement-house,  or  any  part  thereof,  for  the 
purpose  of  a  tenement  or  lodging-house."  These  decisions  were 
acquiesced  in,  and  no  appeals  were  taken  in  other  cases  on  the  records 
of  the  courts,  but  not  reported.* 

1  Health  Dept.  v.  Lalor,  88  Hun,  542;  N.  Y,  aty  Cons.  Act,  1882,  as  amended, 
g§  587,  10S9,  661,  668;  Health  Dept.  v.  Thomas  O'ReUly,  49  Superior  C.  R.  524 
Other  unreported  judgments  of  the  trial  term  of  the  Supreme  and  Superior  Courts  in 
dty  of  New  York,  sustaining  the  Tenement-House  Laws  are:  Health  Dept.  v.  Duffj, 
Superior  Court,  March  14,  1880;  Health  Dept,  v.  McQuade,  Superior  Court,  Nov.  11, 
1879;  Health  Dept.  v.  Weiher,  Superior  Court,  July  26,  1882.  In  two  of  these  cases 
extension  buildings  had  to  be  cut  off  and  walls  pulled  down.  As  to  injunction 
against  an  illegal  act,  see  Christopher  v.  Mayor,  etc.,  18  Barb.  567;  De  Baum  v. 
Mayor,  16  Barb.  892. 

*  In  the  report  of  the  attorney  and  counsel  of  the  Health  Department,  published 
in  the  City  Record  of  New  York,  August  14,  1885,  for  the  period  from  January  1, 
1884,  to  July  1, 1885,  three  hundred  and  fifty-one  cases  under  the  Plumbing  Law  and 
twenty-two  cases  under  the  Tenement-House  LaWb  were  reported  as  sent  to  the 
attorney,  but  not  all  went  to  judgment  when  compliance  was  obtained  previously.  In 
the  one  hundred  and  fifty-six  criminal  prosecutions  reported  in  the  same  period, 
among  the  judgments,  on  page  177,  are  a  number  under  these  laws,  including  those 
against  King.  In  1886  one  Harman  was  sent  to  the  penitentiary  for  two  months,  on 
conviction  under  the  Plumbing  Law.  December  4,  1887,  Ellis  and  White  were  con- 
vict^  at  Special  Sessions  and  fined  $250  each,  and  this  judgment  was  aflSrmed  in 
General  Sessions.  In  the  Annual  Report  of  the  New  York  City  Board  of  HealtH,  1890, 
page  19,  are  reported  **  Tenements  included  in  violation  notices.  857;  violations  re- 
ferred to  attorney,  800;  in  Report  1890,  p.  58,  485  violation  cases  referred  to  attorney, 
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The  practical  consequence  was,  as  respects  violations  of  the  law,  or 
regulations  of  the  Board  of  Health,  in  the  use  and  management  of 
lodging-houses,  that  the  offenses  were  generallj  treated  as  ordinary 
misdemeanors,  and  the  offenders  tried  at  the  Sessions,  and  found  no 
sufficient  grounds  of  appeal  to  the  higher  courts.  The  owners,  lessees, 
tenants  and  occupants  are  all  respectively  ^  made  liable  for  any  infrac- 
tion of  these  or  the  other  health  laws  in  the  city  of  New  York.  It 
is  expressly  made  the  duty  of  each  to  keep  and  preserve  the  placC} 
apartment,  room  and  building  in  such  condition,  and  to  conduct  the 
same  in  such  a  manner  that  it  shall  not  be  prejudicial  to  life  or  health. 
Under  the  Tenement-House  Acts,  in  prosecutions,  '^  in  any  such  action 
the  owner,  lessee  and  occupant,  or  any  two  of  them,  may  be  made  de- 
fendants, and  judgment  may  be  given  against  tlie  one  or  more  shown 
to  be  liable,  as  if  he  were  the  sole  defendant  or  defendants.  In  vacating 
a  building  because  infected,  or  dangerous  tp  life  from  want  of  repair, 
or  unfit  for  habitation  because  of  defects  in  drainage,  plumbing,  venti- 
lation or  construction,  or  the  existence  of  a  nuisance  on  the  premises 
likely  to  cause  sickness  among  the  occupants,  the  order  may  be  posted 
on  the  building,  and  served  on  the  owner,  lessee  or  agent,  personally  or 
by  mail.  The  presumption  under  these  laws  is,  of  the  liability  of  the 
owner,  and,  in  public  prosecutions,  the  parties  or  persons  interested  are 
left  to  distribute  the  responsibility  among  themselves.  The  person 
creating  or  continuing  a  nuisance  here,  as  elsewhere,  is  liable  at  com- 
mon law,  and  the  general  question  of  duty  and  liability  for  defects  and 
nuisances,  between  landlord  and  tenant,  was  discussed  in  a  previous 
chapter. 

The  Tenement- House  Commission,  appointed  by  the  law  of  1884 
and  in  18S5,  reported  as  its  third  recommendation  for  legislation  as 
follows :  *'  Sd,  Water  supply  /  that  there  shall  be  adequate  supply  for 

p.  20;"  **  29  tenement-houses  were  ordered  vftcaied.*'  This  was  under  section  059, 
New  York  Consolidation  Act,  which  is  a  re-enactment  of  the  Tenement-House  Laws, 
amended  in  1887,  p.  81.  There  are  eight  hundred  and  sixty-three  civil  actions  for 
penalty  under  the  Tenement- House  Law,  and  three  hundred  and  forty-eight  judg. 
ments  in  the  criminal  courts,  which  include  some  under  these  laws. 

>  N.  Y.  Cons.  Act,  g§  539.  66o,  659,  658;  chap.  908.  1867,  g  16 ;  chap.  74, 1866.  In 
general,  see  chap.  11  at  end  and  notes,  and  126  N.  Y.  527;  N.  Y.  San.  Code,  g  206: 
"  That  the  owner,  lessee,  tenant  or  occupant  of  any  building  or  premises,  or  any  part 
thereof,  where  there  shall  be  a  nuisance,  or  a  violation  of  any  ordinance  or  section'of 
the  Sanitary  Code,  shall  be  jointly  and  severally  liable  therefor,  and  each  of  them 
may  be  required  to  abate  the  nuisance,  or  comply  with  the  order  of  the  Board  of 
Health  in  respect  to  the  premises,  or  the  part  thereof,  of  which  such  person  is  the 
owner,  lessee,  tenant  or  occupant." 
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domestic  purposes  on  each  story  that  is  inJiahUedy  or  intended  to  he 
occupied^  hy  a  family  ^  either  by  the  Oroton  pressure  or  by  tanks  in  the 
upper  part  of  the  building J^ 

^^  The  reasons  for  this  are  obvious.  We  may  add  that  nearly  all  the 
inspectors  agree  that  the  sanitary  condition  of  houses  freely  supplied 
with  water  on  each  floor  is  better  than  that  of  houses  not  so  supplied." 

The  law  of  1887,  passed  in  pursuance  of  these  recommendations 
made  in  the  preceding  year  to  the  legislature,  contained  the  clause  re- 
quiring tenement-houses  to  ''  have  Groton  or  other  water  furnished  in 
sufficient  quantity  at  one  or  more  places  on  each  floor  occupied,  or  in- 
tended to  be  occupied,  by  one  or  more  families ;  and  all  tenemen^ 
houses  shall  be  provided  with  a  like  supply  of  water  by  the  owners 
thereof  whenever  they  shall   be  so  directed  to  do  by  the  Board  of 
Health,"  etc.,  and  the  Board  of  Health  was  required  to  insist  upon  this 
supply.     In  November,  1^91,  the  Health  Department  of  the  city  of 
New  York  had  judgment  in  its  action,  in  the  Court  of  Common 
Pleas  in  the  city  of  New  York,  against  the  Rector,  etc.,  of  Trinity 
Church  for  penalties  amounting  to  $200,  for  its  violation  of  law  in  re- 
fusing to  supply  water  on  the  several  floors  of  its  tenement-houses, 
77  and  84  Charlton  street,  in  said  dty.*     On  appeal  the  General  Term 
of  the  same  court  on  March  7,  1892,  reversed  the  judgment  on  the 
ground  that   the  law  was  ^'  an   unwarrantable  exercise  of  the  police 
power."    The  opinion  in  the  Trinity  Church  case  stated  that  "the 
postulate  upon  which  the  legislature  proceeds  is  the  duty  of  the  govern- 
ment to  exercise  a  paternal  protectorate  over  the  people.     *    *    * 
A  conclusion  contrary  to  the  present  decision  would  involve  the  essen- 
tial principle  of  that  species  of  socialism  under  the  regime  of  which 
the  individual  disappears  and  is  absorbed  by  a  collective  being  called 
the  State,  a  principle  utterly  repugnant  to  the  spirit  of  our  political 
system  and  necessarily  fatal  to  our  form  of  liberty."     Leave  to  appeal 
was  granted  by  the  court  and  an  appeal  was  taken,  but  in  some  changes 
of  the  city  administration  it  does  not  appear  to  have  been  prosecuted. 
The  City  of  Rochester  v.  Simpson,  cited  in  the  opinion  as  decided 
below,  has  since  then  been  reversed  by  the  Court  of  Appeals.     In 

» N.  Y.  L.  1884,  chap.  447;  N.  Y.  L.  1887.  chap.  84;  N.  Y.  Cons.  Act.  §  668;  same 
section  amended  as  to  cellars,  chap.  486.  L.  1890;  id.  1891.  chap.  89;  N.  Y.  L.  1892, 
chapi  81^,  giving  discretion  to  Board  of  Health  in  certain  cases;  17  N.  Y.  Sapp.  510; 
48  N.  Y.  St.  R.  142.  This  case  was  followed  in  Fire  Department  v.  Qilmoar.  N.  Y. 
Com.  PI..  Gen.  Term.  May  Term.  1898.  See.  also,  as  to  reasonableness  of  an  ordi- 
nance, Mayor,  etc..  v.  Dry  Dock.  E.  B.  &  B.  R.  R.,  183  N.  Y.  104;  People  ▼.  Rosen- 
berg. 188  N.  Y.  410,  416. 


Tenement  and  Lodging-houses.  265 

Shanaban's  case  the  court  held  '^  there  is  room  for  much  bad  legislation 
and  misgovernment  witliin  the  pale  of  the  Constitution,  but  whenever 
this  Iiappens,  the  remedy  which  the  Constitution  provides,  by  the  oppor- 
tunity for  frequent  renewals  of  legislative  bodies,  is  far  more  efficacious 
than  any  which  can  be  afforded  by  the  judiciary.  The  power  of  courts 
to  overturn  legislative  acts,  by  independent  inquiries  as  to  facts,  has 
been  considered  and  denied  in  more  recent  cases/'  Since  then  the 
rule  has  been  repeated  that "  legislative  power  is  not  given  to  the  court."* 

This  statutory  requirement  of  water  in  tenement-houses,  and,  indeed 
the  whole  section,  is  easily  separable  from  the  other  parts  of  the  Liw, 
unless  force  be  given  to  the  several  re-enactments  of  the  clauses  con- 
tained  in  it.  In  the  Matter  of  Paul  and  Matter  of  Jacobs,  acts  were 
under  review  which  purported,  by  their  titles,  to  be  **to  improve  the 
public  health  in  the  city  of  New  York,"  and  yet  their  provisions  were 
Buch  that  the  Court  of  Appeals  held  the  title  was  deceptive  and  said  : 
'^This  law  was  not  intended  to  protect  the  health  of  those  engaged  in  cigar- 
making,  as  they  are  allowed  to  manufacture  cigars  everywhere,  except 
in  the  forbidden  tenement-houses.  Nor  was  it  intended  to  improve  or 
protect  the  health  of  the  occupants  of  tenement  houses.  If  a  store  is  kept 
for  the  sale  of  cigars  on  the  first  floor  of  one  of  these  houses,  and  thus 
more  tobacco  is  kept  there  than  otherwise  would  be,  and  the  baneful  in- 
fluence of  tobacco,  if  any,  is  thus  increased,  that  floor,  however  numerous 
its  occupants  or  the  occupants  of  the  house,  is  exempt  from  the  provisions 
of  the  act."  People  v.  Marx,  People  v.  Arensberg,  People  v.  Gillson, 
have  no  reference  to  tenement-houses  or  the  distinctive  legislation 
which  controls  them. 

The  law  of  1802  to  regulate  the  manufacture  and  sale  of  cloth- 
ing, wearing  apparel  and  other  articles  in  this  State "  is  of  a  dif- 
ferent character.*  The  Massachusetts  laws  are  the  same ;  they  define 
their  purpose  in  the  terms  of  the  acts,  prohibiting  the  use  of  rooms 
or  apartments  used  for  eating  or  sleeping  purposes  in  a  tenement 
or  dwelling-house,  for  the  manufacture,  in  whole  or  part,  of  cloth- 
ing, flowers  or  cigars,  except  by  the  immediate  members  of  the  family 

"City  of  Rocbftster  v.  Simpson,  57  Ilun,  86;  reversed,  184  N.  T.  414;  W.  W.  M. 
Co.  V.  Shanahan,  128  N.  Y.  at  p.  859;  People  v.  L.  I.  R.  R.  Co.,  134  N.  Y.  506.  As 
to  the  destractioo  of  property  rights  discussed  by  Mr.  Justice  Ryan,  see  119  N.  Y. 
233.  234.  As  to  an  essential  part  of  an  act,  see  Matter  of  Mayor,  etc.,  99  N.  Y.  569. 
See.  also,  Ensign  v.  Barse,  107  N.  Y.  329;  Matter  of  Paul.  94  N.  Y.  497;  Matter  of 
Jacob.  98  N.  Y.  98;  N.  Y.  L.,  chap.  93,  1883;  chap.  272,  1884;  People  v.  Marx,  99  N. 
Y.  877;  People  v.  Arensberg.  105  N.  Y.  123;  People  v.  QiHson,  109  N.  Y.  889. 

1*  N.  Y.  L.  Laws,  1892  chap.  655;  Massachusetts  Acts  and  B.  1891,  chap.  867; 
1892,  chap.  296. 
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living  therein.  Every  Buch  workshop  is  to  be  kept  clean  and  to  be  subject 
to  inspection  for  the  purpose  of  ascertaining  whether  articles  made, 
altered  or  repaired  therein,  are  free  from  vermin,  and  whether  there  is 
any  matter  of  infectious  or  contagious  disease  present  in  any  workshop, 
or  the  place  is  in  an  unhealthy  condition,  or  the  clothing  or  materials 
unfit  for  use ;  and  such  orders  may  be  issued  by  either  authority,  as  the 
public  health  may  require ;  and  the  Board  of  Health  is  directed  to  con- 
demn and  destroy  all  such  infectious  and  contagious  articles.  The  same 
course  may  be  taken  in  respect  to  articles  manufactured  elsewhere,  "  un- 
der unhealthy  conditions,"  and  transported  into  the  State,  if,  on  examina- 
tion, "they  bo  found  to  contain  vermin,  or  to  have, been  made  in  im- 
proper places,  or  under  unhealtliy  conditions,  upon  report  thereof,  to  the 
Board  of  Uealth.  So  far,  these  laws  are  consistent  with  ancient  and 
modern  quarantine  and  health  regulations.  The  inspection  required 
and  the  necessary  use  of  penuits,  for  all  such  workshops,  upon  exami- 
nation and  the  penalties  provided,  also  come  under  familiar  examples 
of  preventive  measures  in  healtli  laws  and  remedies  sanctioned  by  ex- 
perience and  by  decisions  of  accepted  weight.  Further  provisions*  are 
that,  "  whoever  knowingly  sells  or  exposes  for  sale,"  any  of  the  speci- 
fied articles  "  shall  have  affixed  to  each  of  said  garments  a  tag  or  label" 
of  prescribed  size,  "  upon  which  shall  be  legibly  printed,  or  written, 
the  name  of  the  State,  and  city  or  town  where  such  articles  are  made. 
No  one  shall  use  a  fraudulent  tag  or  label,  or  remove,  alter  or  destroy  it 
Similar  marks  and  designations  have  been  required  for  oleomargarine 
packages,  and  stamped  milk  cans,  and  stamped  bottles  are  provided  for 
and  protected  by  penal  laws,  under  which  convictions  have  been  sus- 
tained. 

*  The  conditions  are  within  Minnesota  v.  Barber,  136  U.  S.  818,  and  are  sup- 
ported by  Kimmish  v.  Ball.  129  U.  S.  217;  and  see  185  U.  S.  153,  159;  and  PaUpsco 
Guano  Ck).  v.  Board  of  Agricultare  of  N.  C,  52  Fed.  R.  690;  chap.  655,  L.  of  N.  T. 
1892,  §  4,  ''Whoever  knowingly  sells,  or  exposes  for  sale,  any  coats,  vests,  trousers, 
knee-pants,  overalls,  cloaks,  shirts,  parses,  feathers,  artificial  flowers,  or  cigars, 
which  have  been  made  in  a  tenement-house,  used  as  a  workshop,  as  specified  in  sec- 
tion 1  of  this  act,  shall  have  affixed  to  each  of  said  garments  a  tag  or  label,  not  leas 
than  two  inches  in  length  and  one  inch  in  width,  upon  which  shall  be  legibly 
printed,  or  written,  the  name  of  the  State  and  the  city  or  town  where  said  article  or 
articles  were  made.  Section  6.  No  person  shall  sell,  or  expose  for  sale,  any  of  said 
articles,  without  a  tag  or  label,  as  aforesaid,  affixed  thereto,  nor  shaU  sell,  or  expose 
for  sale,  anv  of  said  articles  with  a  tag  or  label  in  any  manner  false  or  fraudulent, 
nor  shall  wilfully  remove,  alter  or  destroy,  any  such  tag  or  label  upon  any  of  said 
articles  when  exposed  for  sale.  X.  Y.  L.  1887.  chaps.  877.  401;  1890.  chap.  25; 
1888.  chap.  181:  Monroe  D.  Assn.  v.  SUnley,  20  X.  Y.  Supp.  19;  People  v.  Can- 
non, 54  N.  Y.  St.  R.  431;  People  ▼.  Arensberg,  105  N.  Y.  123;  Uwton  ▼.  Steele, 
119  N.Y  226. 
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CHAPTER     XIII. 

THE  LIMITATION  OF  POLICE  POWERS  AXD  ALSO  THEIR  LIMITING 

EFFECT. 

No  unlimited  law  or  authority  exists  even  in  a  despotic  government. 
In  a  constitutional  government,  limitation  is  the  abiding  principle, 
exhibited  in  its  highest  form  in  the  Constitution,  as  the  deliberative 
judgment  of  the  people,  moderating  every  claim  of  right  or  use  of 
power.  This  observation  is  not  applicable  to  written  constitutions 
alone,  bat  in  one  form  or  another  will  be  found  under  the  common 
law.  Rarely,  as  Lord  Coke  and  Chief  Justices  Hobart  and  Holt  ex- 
pressed it,  the  common  law  adjudged  acts  of  Parliament  void  when 
against  common  right  or  reason ;  but  more  frequently  the  courts  used 
that  other  form  of  interpretation  wherein  they  determine  the  possible 
and  reasonable  construction,  so  that  any  injury  or  absurd  consequences 
shall  be  avoided.*  We  have  had  occadon  to  follow  this  latter  mode  in 
the  Girard  Will  case  in  our  country,  and  in  English  cases,  discussed  in 
preceding  pages,  e,  ^.,  Attorney-General  v.  Cockermouth  Local  Board, 
and  Blakemore  v.  Glamorganshire  Canal  Navigation.  In  the  last-men- 
tioned case  acts  of  Parliament  were  regarded  in  the  light  of  contracts 
made  by  the  legislature,  on  behalf  of  everybody  interested,  so  that,  as 
Lord  Eldon  said,  they  might  not  become  instruments  of  oppression. 
Lortl  Chancellor  Brougham  said,  since  this  decision  it  has  been  judicially 
held,  ^^  that  the  canal  could  not  be  altered  even  within  the  limits  allowed 
by  earlier  acts."  The  Vice-Chancellor  said,  in  Samson  v.  Smith :  "  In 
a  case  so  constituted,  I  do  not  see,  if  the  Attorney-General  were  a  party, 
that  I  could  make  a  decree  that  would  bind  the  question  between  the 
defendant  and  the  public."  Thus,  while  we  have  seen  the  rights  apper- 
taining to  the  soil,  to  water,  to  air,  and  light  and  ventilation,  even  the 

« 1  Kent  Com.  447.  448;  18  Eq.  Cas.  (L.  R.)  176,  177;  7  Eng.  Ch.  162,  186;  Lord 
Auckland  v.  Westminster  L.  Bd.  of  W.,  7  Chan.  App.  C*8.  597;  Farrington  v. 
Tennessee,  95  U.  8.  688,  684;  King  v.  Passmore,  3  T.  R.  199;  see  Umitations  on 
restriction  of  hospital  for  smaU-pox  patientH,  Wittington  B.  of  H.  v.  Corporation  of 
MancheRter.  68  Law  Times  (N.  S.),  837:  48  Alb.  L.  J.  19;  and  as  to  private  asylums 
for  insane,  ExparU  Whitwell,  82  Pac.  R.  870. 
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rights  of  property,  and  such  part  of  them  as  appertains  to  any  employ- 
ment in  trade,  limited  by  police  powers,  which  extend  also  to  the  lim- 
itation of  contracts,  rendering  some  void  from  their  inception  as 
against  public  policy,  or  illegal,  and  again  by  legal  change  practically* 
abrogating  them  or  tlieir  continuance  and  destroying  their  remedies, 
we  may  also  see  these  police  powers  themselves  under  limitation.  Be- 
sides the  judgment  of  "  common  right  and  reason,"  they  may  be  tried 
in  our  country  under  two  Constitutions,  that  of  the  United  States  and 
that  of  the  State  in  which  the  question  is  raised. 

The  questions  are  not  similar  in  the  two  tribunals.  To  the  United 
States,  except  the  necessary  and  inferential  right  of  self-defense^  which 
must,  as  it  has  been  recently  held,  include  the  protection  of  the  ^'  peace 
of  the  United  States,"  and  some  police  powers  as,  for  instance,  in  the 
obligations  incident  upon  the  control  of  immigration,  there  is  neither 
common  law  or  implied  authority,  but  all  not  granted  in  terms  is  re- 
served to  the  States.  Here  it  is  a  statutory  power,  first  to  be  justified 
by  the  language  of  the  Constitution,  and  secondly  by  enactment.  Cer- 
tain rules  for  determining  the  Federal  questions  were  early  formed  and 
have  been  repeatedly  approved,  as  in  Leisy  v.  Hardin,  where  cases  of 
exclusive  power  in  the  United  States  are  defined."  First,  where  the 
power  is  lodged  exclusively  in  the  Federal  Constitution.  Second,  where 
it  was  given  to  the  United  States  and  prohibited  to  the  States.  Third, 
where,  from  the  nature  and  subjects  of  the  power,  it  must  be  necessarily 
exercised  by  the  national  government  exclusively."  The  court  adds 
that  while  concurrent  and  independent  power  may  be  exercised  in  other 
cases  by  the  States,  there  is  this  qualification,  that  whenever  a  particniar 
power  of  the  general  government  is  one  which  must  necessarily  be  ex- 
ercised by  it,  and  Congress  remains  silent,  '^  the  only  legitimate  conclu- 
sion is  that  the  general  government  intended  that  power  should  not  be 
affirmatively  exercised,  and  the  action  of  the  State  cannot  be  permitted 
to  effect  that  which  would  be  incompatible  with  such  intention. 
Hence,  inasmuch  as  interstate  commerce,  consisting  in  the  transporta- 
tion, purchase,  sale  and  exchange  of  commodities,  is  national  in  its 
character,  and  must  be  governed  by  a  uniform  system,  so  long  as  Con- 
gress does  not  pass  any  law  to  regulate  it,  or  allowing  the  States  to  do 
so,  it  thereby  indicates  its  will  that  such  commerce  shall  be  free  and 

untrammelled. 

There  is  no  doubt  of  this  exclusive  power,  going  so  far  in  the  Glou- 
cester Ferry  case  as  that  it  is  said,  commerce  includes  the  transpor- 
tion  of  persons  and  property,  the  navigation   of  public    waters,  the 
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parchase  and  sale  of  commodities,  and  the  basiness  of  receiving  and  land- 
ing pasfiengers,  and  '^  the  only  interference  bj  a  State  with  the  landing 
and  receiving  of  passengers,  or  ,  freight,  arriving  by  vessels  from  an- 
other State,  or  from  a  foreign  country,  which  is  permissible,  is  confined 
to  measures  to  prevent  confusion  among  the  vessels,  and  collisions 
between  them,  to  insure  their  safety  and  convenience,  and  to  facilitate 
the  discharge  and  receipt  of  their  passengers  and  freight."^  The  same 
rule  wad  applied  to  railroads  in  Husen  and  Bowman  cases,  and  to  taxes 
or  licenses  for  trade,  iniElobbins  v.  Shelby  County  Taxing  District,  but 
as  the  court  says  in  Hall  v.  De  Cuir  in  respect  to  the  equal  rights  of  all 
travellers,  the  difficulty  has  been  ^^  as  to  what  is .  to  be  deemed  an 
encroachment,  for  as  has  been  often  said,  legislation  may,  in  a  great 
variety  of  ways,  affect  commerce  and  persons  engaged  in  it,  within  the 
meaning  of  the  Constitution. 

This  commerce  does  not,  however,  embrace  that  which  is  completely 
internal,  or  between  different  parts  of  the  same  State,  even  though  in 
the  carriage  between  two  points  in  one  State  the  soil  of  another  State 
may  be  passed  over ;  nor  does  this  power  prohibit  taxation  of  trades 
and  professions  of  resident  citizens ;  although  a  part  of  their  business 
may  be  between  resident  and  non-resident  merchants  and  relate  to 
goods  situated  in  another  State.*  And  two  exceptions  are  immediately 
presented  by  the  same  authority.  In  the  Husen  case,  Kimmish  v.  Ball, 
and  Leisy  v.  Hardin,  and  in  many  other  cases,  the  self-protecting  power 
of  a  State  is  affirmed,  ''to  prevent  the  introduction  of  diseases,  con- 
tagious or  infectious,  and  of  articles  in  such  condition  as  tend  to  spread 
disease.''  Such  articles  are  declared  ''  not  merchantable  or  legitimate 
subjects  of  trade,"  but  this  definition  is  of  little  assistance,  for  the 
principle  lies  deeper,  and  it  never  was  claimed  that  the  States  were 
ousted  of  such  defense,  or  that  the  law  of  necessity  for  the  public  wel- 
fare was  barred  by  regulations  of  trade  and  commerce. 

Again,  in  Wilkerson  v.  Bahrer  it  was  ruled  that  the  same  power  of 
Congress  may  provide  that  certain  designated  subjects  of  interstate  com- 
merce shall  be  governed  by  a  rule  which  divests  them  of  that 
character  at  an  earlier  time  than  would  otherwise  be  the  case. 
"Liquors  transported   into  Kansas  fell  at  once  upon  arrival  within 

»  114  U.  S.  196;  95  U.  S.  465;  125  U.  8.  465;  120  U.  S.  489;  95  U.  9.  487;  Cnitcher 
V.  Kentucky,  141  U.  S.  47;  Harmon  v.  City  of  Chicago.  147  U.  S.  396. 

*  Lehigh  Valley  R.  R.  Co.  v.  Pennsylvania.  145  U.  S.  192;  Loaisville.  N.  O.  &  T. 
R.  V.  Mississippi,  133  U.  S.  587;  Ficklen  v.  Taxing  Dist.,  145  U.  8.  1;  95  U.  S.  465; 
129  U.  S.  217;  135  U.  S.  100;  140  U.  S.  545;  Act  of  Congress,  August  8, 1890. 
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tlic  local  juriBciiction,"  because  of  an  act  of  Congress  which  had  this 
effect  in  the  intervening  period  between  the  decisions  in  Leisy  v, 
Hardin,  and  Wilkinson  v.  Rahrer.  The  difficulty  is  self-evident  of 
drawing  accurately  the  lines  of  demarcation,  and  it  would  almost  seem 
that  every  case  is  the  ^jrecedent  for  a  very  limited  class.  Added,  how- 
ever, to  the  principles  which  may  be  discerned  in  the  familiar  examples 
of  the  removal  of  a  house  in  the  path  of  a  conflagration,  as  a  measure 
of  public  safety,  or  the  overruling  necessity  for  a  way  where  there  is  a 
foundcrous  road,  or  the  obstacle  of  a  public  itfiisance  of  both  public 
and  private  injury,  tlie  doctrine  presented  by  both  English  and  Amer- 
ican cases  may  be  cited  in  connection  with  Bohan  v.  Port  Jervis  Giis- 
Liglit  Company  as  a  guide,  that  "  the  statutory  authority  which  will 
justify  an  injury  to  private  property,  and  afford  immunity  for  acts 
which  would  otherwise  be  a  nuisance,  must  be  express,  or  must  be  a 
clear  and  unquestionable  implication  from  powers  expressly  conferred, 
and  it  must  appear  that  the  legislature  contemplated  the  doing  of  the 
very  act  which  occasioned  the  injury."* 

This  is  a  significant  phrase,  and  the  word  "injury"  may  be  applied 
to  the  result  upon  the  inferior  of  conflicting  interests  wherever  the 
police  powers  are  exercised.  Much  discussion,  however,  has  arisen 
concerning  constitutional  interpretation.  An  admirable  article  of  late 
issue  cites  Judge  Cooley  as  saying  the  Constitution  is  created  "  for  the 
protection  and  perpetuation  of  popular  rights,  and  on  an  assumption 
that  whatever  is  done  under  it  will  be  done  in  conformity  with  the 
principles  which  underlie  that  Constitution ;"  and  quoting*  Professor 
Tiedeman  as  follows :  "  The  unwritten  Constitution  of  the  United 
States,  within  the  broad  limitations  of  the  written  Constitution,  is  just 
as  flexible,  and  yields  just  as  readily  to  the  mutations  of  public  opinion, 
as  the  unwritten  Constitution  of  Great  Britain.  But  the  opponents  of 
this  theory  would  doubtless  claim  that  the  saving  clause,  within  the 
broad  limitations  of  the  written  Constitution,  deprived  the  theory  of  its 
value.  That,  however,  is  only  a  superficial  appearance.  For,  if  by 
judicial  interpretation,  in  obedience  to  the  stress  of  public  opinion  or 
private  interest,  the  express  limitations  of  the  written  Constitution  are 
made  to  mean  one  thing  at  one  time,  and  at  another  time  an  altogether 
different  thing,  there  is  very  little  restraint  imposed  by  these  written 
limitations.     The  only  obstacle  in  the  way  of  an  untrammelled  popular 

» 122  N.  Y.  27;  123  U.  S.  628;  145  U.  S.  1. 

•  Editorial  N.  Y.  L.  Journal,  April  12,  1898;  20  Wall.  655. 
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will  IB  the  bald  letter  of  the  Constitution  ;  and  even  that  does  not  chain 
the  popular  will  in  times  of  great  excitement  and  extreme  necessity. 
This  is  what  is  meant  and  what  has  been  attained  by  the  doctrine  of 
the  implied  grant  of  powers,  which  was  elaborated  by  Chief  Justice 
Marshall,  and  without  which  the  Federal  Constitution  would  not  have 
lasted  a  half  century ;"  the  writer  adds,  that  the  language  of  Mr.  Justice 
Miller,  in  Loan  Association  v.  Topeka,  which  has  been  so  frequently 
quoted  in  the  arguments  concerning  the  constitutionality  of  a  tarifl  for 
protection,  is  also  in  point :  "  There  are  limitations  of  the  powers  of 
government  which  arise  out  of  the  essential  nature  of  all  free  govern- 
ments, implied  reservations  of  individual  rights,  without  which  the 
social  compact  could  not  exist,  and  which  are  respected  by  all  govern- 
ments entitled  to  the  name.  Among  these  is  the  limitation  of  the 
right  of  taxation,  that  it  can  only  be  used  in  and  of  a  public  object, 
an  object  which  is  within  the  purpose  for  which  governments  are  estab- 
lished." 

'*  The  doctrine  of  extra-constitutional  powers  and  restraints  must 
be  recognized  within  certain  limits.  There  are,  as  Justice  Miller 
suggests,  certain  axiomatic  principles  underlying  all  free  governments 
which  must  be  respected,  whether  expressly  embodied  in  constitutions 
or  not."  "  We  do  not  see  why  the  doctrine  of  implied  restraints,  de- 
ducible  by  fair  inference  from  the  express  letter  of  the  Constitution, 
should  not  be  entitled  to  equal  respect  and  authority  with  the  doctrine 
of  implied  powers  derived  from  the  same  source.  So  long  as  we  pro- 
ceed under  the  written  instrument  as  it  stands,  fair  inferences  from  its 
general  language  and  spirit  are  admissible  to  supplement  the  written 
law  on  points  on  which  it  is  silent.  But  when  it  is  proposed  to  ex- 
pressly add  to  or  alter  the  instrument,  does  not  a  new  rule  come  in  ?  " 
This  suggestion  conveys  the  answer  to  much  of  this  philosophy  whose 
feet  leave  the  firm  ground  of  written  and  intelligible  law  ;  and  until 
an  amendment  can  be  proposed  and  adopted,  the  tradition  of  the 
country,  as  well  as  its  experience,  show  that  peace  and  safety  lie  in  the 
Constitution  as  it  is,  not  as  it  might  be. 

Peculiar  to  our  country  is  the  important  question,  frequently  recur- 
ring, of  the  interference  of  a  system  of  State  regulation  with  the 
exclusive  control  by  Congress  of  commerce.  Where  this  is  found,  the 
State  law  is  void.  It  has  been  brought  to  view  in  every  conceivable 
way,  from  the  time  of  the  earliest  decisions  of  our  highest  court  up  to 
the  latest ;  and  it  may  have  seemed  difficult  to  realize  the  declaration 
in   Mngler  v.  Kansas,  which  nevertheless  prevails  and  is  still  unques- 
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tioDed)  as  the  faDdamental  law  of  the  land,  that  a  State  has  power,  by 
valid  legislation,  to  prohibit  the  use  of  property  it  declares  to  be 
injnrioas  to  the  health,  morals  or  safety  of  the  commnnity  ;  or  that  in 
the  Ficklen  case,  relative  to  the  State  power,  to  tax  all  property  having 
a  ntvs  within  its  limits,  or  for  an  occupation  tax. 

The  autonomy  of  the  State  is  sedulously  guarded  in  these  decisions.' 
They  have  proceeded,  in  O'Neil  v.  Vermont,  to  a  point  where  the 
guarantee  of  the  Constitution  of  the  United  States  for  personal  rights 
of  supreme  interest  is  believed  to  have  been  invaded.  The  dissenting 
opinion  states  them  to  have  been  denied  and  abridged  by  the  judgment 
of  the  State  court  which  is  affirmed,  condemning  a  citizen  of  the 
State  of  New  York,  who  sent  by  express  jugs  containing  intoxicating 
liquors  into  Vermont  for  sale,  to  imprisonment  at  hard  labor  in  a  bouse 
of  correction  iot  fifty-four  years,  two  hundred  and  four  days.  On  the 
other  hand,  emphasis  has  been  given  to  the  police  p^wer  of  the  United 
States,  and  citing  the  opinions  of  the  Supreme  Court  in  Tennessee  v. 
Davis,  and  Martin  v.  Hunter,  the  decision  in  Cunningham  v.  Neagle, 
affirms  the  doctrine  ^^  that  the  general  government  must  cease  to  exist 
whenever  it  loses  the  power  of  protecting  itself  in  the  exercise  of  its  con- 
stitutional powers,"  and  that  the  United  States  is  a  government  with 
authority  extending  over  the  whole  territory  of  the  Union,  acting  upon 
the  States  and  the  people  in  the  States.  While  it  is  limited  in  the 
number  of  its  powers,  so  far  as  sovereignty  extends  it  is  supreme. 
No  State  government  can  exclude  it  from  the  exercise  of  any  authority 
conferred  upon  it  by  the  Constitution,  obstruct  its  authorized  officers 
against  its  will,  or  withhold  from  it,  for  a  moment,  the  cognizance  of 
any  subject  which  that  instrument  has  committed  to  it." 

The  Passenger  and  Shipping  Acts  and  decisions  of  England  and  the 
United  States  mark  this  tendency  to  assume  control  of  whatever  be- 
longs to  tlie  general  interests  of  protection  and  safety,  and  we  may  add 
humanity,  on  their  ships.  The  assumption  of  quarautine,  and  such 
acts  as  that  of  1893,  requiring  automatic  couplers  on  all  railroads  in 
this  country  exhibit  the  extension  of  Federal  police  powers.  With  this 
growth  commensurate  with  the  increasing  number  of  subjects  for 
governmental  care,  there  has  been  more  or  less  a  separation  of  cases 
along  three  distinct  lines  of  decisions.  • 

»  145  U.  S.  1;  Ex  parte  Williams,  Texas  Ct.  Cr.  A.,  Nov.  19,  1892;  47  Alb.  L.  J.  78; 
144  U.  S.  328;  Cunningham  v.  Neagle,  135  U.  S.  1;  see  100  U.  S.  262;  1  Wheat 
863;  O'Neil  v.  Vermont.  144  U.  S.  828;  Graves  v.  Johnson,  156  Mass.  211,  212; 
Banchor  v.  Maine,  47  Me.  58;  Fisher  v  Lord,  68  N.  H.  514. 
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First,  the  snpreraacy  of  tbe  general  or  Federal  law  appears  in  the 
Crimes  Act  of  England,  in  the  Chinese  Exclusion  Act  and  Contract 
Labor  Acts  of  the  United  States.*  Upon  immigration  it  is  exclusive. 
In  Trinity  Church  v.  The  United  States  the  court  construes  the 
statute,  so  as  to  find  a  prohibition  by  its  letter,  not  within  its  spirit  or 
intent,  and  that  the  evil  it  designed  to  remedy  was  not  the  exclusion  of 
an  alien  rector  and  pastor  for  a  religious  society  in  New  York.  Sev- 
eral of  the  cases  hold  that  the  law  in  question  supersedes  a  treaty,  if 
conflicting  with  it,  and  subsequent.  In  the  Homer  case,  the  closing 
of  mails  to  any  lottery  enterprise  is  sustained. 

It  is  evident  that  such  a  lottery  law  of  the  general  government  aids 
the  lottery  and  gambling  laws  of  the  several  States,  and  it  is  difi9cnlt 
to  conceive  of  a  conflict  between  them  in  this  class  of  legislation." 
Common  ground  may  of  course  be  reached,  and  the  tribunals  either  of 
the  States  or  of  the  United  States  may  be  called  upon  within  their 
respective  jurisdictions  to  enforce  similar  laws.  Similar  clauses  are  in 
the  Constitutions,  and  under  either  or  both,  the  inhibition  of  laws  im- 
pairing the  obligation  of  contracts  may  be  invoked. 

In  Hamilton  Gas-Light  and  Coke  Company  v.  City  of  Hamilton, 
the  same  cause  of  action  was  maintainable  in  either  national  or  State 
coart,  and  it  was  held  that  under  the  circumstances,  "  where  a  city 
grounded  its  right  to  enact  an  ordinance  to  maintain  and  erect  gas- 
works of  its  own,  upon  a  State  statute  providing  that  the  city  council 
of  any  city  should  have  power,  whenever  it  was  deemed  expedient  and 
for  the  public  good,  to  erect  gas-works,  and  the  plaintiff  contends  that 
the  statute  impaired  the .  obligation  of  its  contract  previously  made, 
with  the  State  and  the  city,  the  (U.  S.)  Circuit  Court  has  jurisdiction 
of  the  case,"  although  both  parties  were  corporations  of  Ohio,  and  in 
this  case  the  decision  of  the  State  court  upon  the  question  presented 
before  it  was  accepted  "as  correctly  interpreting  the  legislative  will." 

In  the  same  way  conspiracy  and  restraint  of  trade  laws  may  be  en- 
forced wherever  the  violation  occurs.     It  may  be  local,  as  the  offense 

1 50  and  51  Vict.,  chap.  20;  see  Conybeare  v.  London  School  Board,  17  Cox  Ciim. 
L.  Cas.  3,  191;  22  U.  S.  Stat,  at  L.,  chap.  126;  23  Stat.,  chap.  220;  25  Stat,  at 
L.  504,  chap.  1064;  Chae  Chan  Ping,  130  U.  S.  581;  23  U.  8.  R.  S.,  §  3894;  chap.  908, 
1890;  26  Stat.  465;  Rector,  etc.,  T.  Ch.  v.  U.  S.,  148  U.  S.  457;  Homer  v.  u.  S.,  143 
U.  S.  570;  Bee  decision  of  U.  S.  Supreme  Coart  on  the  Act  of  May  6. 1892  (Geary 
Act),  May  15,  1893,  and  the  dissenting  opinions  of  Justices  Field,  Brewer  and  Fuller, 
C.  J.;  Fong  Yue  Ting  v.  U.  S.,  149  U.  S.  698. 

*  See,  also.  Ex  parte  Jackson,  96  U.  S.  727;  Ex  parte  Rapier,  148  U.  S.  110;  Hamil- 
ton G.  L.  &  C.  Co.  V.  City  of  H.,  146  U.  S.  258. 
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of  the  retail  coal  dealers  of  Lockport,  New  York,  cited  in  Niagara 
County  Sessions,  under  the  State  law  ;  or  it  may  be  of  the  general  im- 
portance found  by  the  United  States  Circuit  Courts  in  the  caaesof 
Brotherhood  of  Locomotive  Engineers  v.  The  Receiver  of  the  Central 
Bailroad  and  Banking  Company  of  Georgia,  or  in  the  case  of  the  Aud 
Arbor  Kail  road  Company  at  Toledo,  wherein  conspiracy  nnder  the 
Revised  Statutes  of  the  United  States,  and  violations  of  the  Interstate 
Commerce  Law,  are  considered,  and  it  is  held  that  Congress,  in  the  con- 
stitutional exercise  of  power,  has  given  the  sanction  of  Federal  law  to 
the  rights  of  the  complainants,  against  the  interference  with  interstate 
and  foreign  commerce  by  strikes  upon  transportation  lines  of  the  oodd- 
try.'  Mr.  Justice  Speer  in  the  first-mentioned  case  says,  "but  for 
the  pendency  of  the  proceedings  now  under  consideration  by  the  court, 
there  would  be  a  strike  of  engineers  upon  every  line  of  the  Central, 
with  all  the  calamitous  results  to  the  public,  to  the  road,  and  to  the 
engineers,  which  would  inevitably  ensue. 

People  V.  Budd  and  Budd  v.  New  York  sustain  the  rule,  on  appeal 
to  the  national  court,  that  the  New  York  Act  of  1888,  as  to  elevatorB> 
is  constitutional  as  an  exercise  under  the  police  power  of  the  State;  it 
is  not  a  regulation  of  interstate  commerce  and  does  not  deprive  the  ele- 
vator owners  of  equal  protection  under  the  laws.  Also,  in  respect  to  civil 
rights,  we  see  what  may  be  termed  concurrent  jurisdiction,  and  we 
observe  in  Coosaw  Mining  Company  v.  State  of  South  Carolina  a  State 
as  plaintiff  and  appellee  in  the  United  States  court  to  restrain  a  public 
nuisance  within  its  own  bor^^rs. 

Another  and  second  line  of  decisions  has  brought  into  use  definitioDS 
of  the  subject-matter,  which  have  become  familiar,  relating  to  employ, 
ments  business  or  property  "  affected  with  a  public  use,"  or  clothed 
with  a  public  interest,  wareliouses,  docks,  grain  elevators,  water,  gas, 
telephone,  telegraph  and  electric-light  companies  and  railroads.    For 

>  People  V.  Sheldon,  139  N.  Y.  251;  34  N.  E.  R.  785;  Brotherhood  L.  E.  v.  Rec 
Central  R.  R.  &  B.  Co.,  reported  April  14,  1893;  Ann  Arbor  case;  Toledo,  A..  A.  & 
N.  M.  R.  Co.,  54  Fed.  R.  730;  U.  S.  Rev.  Stat.,  §  6440,  Act  of  Congress,  1890,  ••An 
Act  to  protect  trade  and  commerce  against  interference,  restraints  and  moDopolies;* 
Act  of  Cong..  Feb.  4,  1887;  id..  March  2,  1889;  Leonard  v.  Poole.  114  N.  T.  871: 
Santa  Clara  V.  M.  &  L.  Co.  v.  Hayes,  76  Gal.  887;  De  Witt  Wire  Cloth  Co.  v.  New 
Jersey  Wire  Cloth  Co.,  14  N.  Y.  Supp.  277;.  N.  Y.  L.  1888,  chap.  681;  People  ▼. 
Budd,  117  N.  Y.  1;  Budd  v.  New  York.  148  U.  S.  517;  People  ▼.  King,  110  N.  Y.  418; 
Louisville,  N.  0.  &  T.  R.  Co.  v.  State  of  Miss.  188  U.  8.  687;  Sherry  ▼.  Perkins,  117 
Mass.  212;  Spinning  Co.  ▼.  Riley,  L.  R.,  6  Eq.  Cas.  661;  Casey  ▼.  Typogzaphieil 
Union,  46  Fed.  R.  186. 
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the  protection  of  this  public  interest,  and  because  of  the  relation  of 
bofiinesB  of  certain  kinds  to  the  prosperity  and  welfare  of  the  com- 
manity  and  the  State,  following  the  practice  of  legislation  in  analogous 
cases,  public  policy  has  a88^rted  and  justified  a  right  and  power  of 
supervision,  and  of  intervention  if  need  be,  for  which  various  reasons 
have  been  assigned.'  "  It  is  purely  a  question  of  legislative  power," 
the  court  says  in  People  v.  Budd,  and  we  must  accept  the  autliority  of 
tlie  statement  which  follows  after  a  careful  review  of  precedents. 
^  These  circumstances  create  an  exceptional  case  and  justify  legislative 
regulation." 

Mr.  Justice  Bradley  said  of  a  railroad,  '^  it  is  chartered  for  the  purpose 
of  performing  a  duty  which  belongs  to  the  State  itself.  It  is  chartered 
as  an  agent  of  the  State  for  furnishing  public  accommodation."  This  is 
more  moderately  stated  by  Mr.  Justice  Earl,  that  '^  railroad  corporations 
hold  their  property  and  exercise  their  functions  for  the  public  benefit, 
and  they  are,  therefore,  subject  to  legislative  control."  But  a  suflicient 
assumption,  with  regard  to  railroads,  is  that  they  are  granted  public 
rights,  and  authority  is  conferred  upon  them  for  the  public  benefit, 
which  they  can  only  use  upon  the  terms  and  conditions  of  the  grant. 
As  Judge  Denio  says  in  the  Bellinger  ease,  it  is  on  this  account  that 
snch  corporations  are  authorized  to  exercise  the  right  of  eminent 
domain. 

The  efiort  has  been  made  to  deduce  from  the  charter  reservations 
the  right  to  regulate  charges  and  impose  burdens,  wliich,  in  one  case, 
goes  so  far  as  to  require  them  to  keep  bli^kboards,  and  the  time  their 
trains  are  making  at  the  stations,  but  it  does  not  answer,  for  a  reason, 
when  we  find  the  same  control  over  warehouses  in  private  hands,  or 
an  elevator  built  by  an  individual  owner  on  his  own  land.  Herein  the 
very  instructive  opinion  of  Mr.  Justice  Peckham,  in  People  v.  Budd, 
fails  to  convey  the  full  significance  of  the  dominion  now  established, 
where  the  public  interest  is  concerned.  Quoting  Judge  Cooley  and 
Professor  Tiedeman,  the  language  of  the  learned  justice  seems  to  adopt 
both  the  principle  and  the  limitation  wliich  is  characteristic  of  these 
cases.    ''  What  circumstances  shall  affect  property  with  a  public  interest 

'  Coosaw  M.  Co.  ▼.  State  of  S.  C.  144  U.  8.  550;  see,  also,  United  States  v.  Gear, 
8  How.  120;  Attorney-General  ▼.  Forbes.  2  Mylne  &  C.  128;  Attorney-General  v.  Ja- 
maica Pond  A.  Co..  133  Mass.  863;  134  U.  S.  418.  467;  70  N.  Y.  570;  BeUinger  v.  N. 
Y.  C.  R.  R..  23  N.  Y.  48;  Cogswell  v.  N.  Y.,  N.  H.  &  H.  Co  ,  108  N.  Y.  10:  State  v. 
Indiana  &  I.  S.  R  Co..  82  N.  E.  R.  817;  People  v.  Badd,  117  N.  Y.  40;  Bolt  v.  Sten- 
nett,  8  Dumf .  k  East,  006. 
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is  not  very  clear.  The  mere  fact  that  the  pnblic  have  an  int^'est  in  the 
existence  of  the  business,  and  are  accommodated  by  it,  cannot  be  suffi- 
cient, for  that  would  subject  the  stock  of  the  merchant  and  his  charges 
to  public  regulation.  The  public  have  an  interest  in  every  business  in 
which  an  individual  offers  his  wares,  his  merchandise,  his  services  or 
his  accommodations  to  the  public,  but  his  offer  does  not  place  him  at 
the  mercy  of  the  public  in  respect  to  charges  and  prices.  If  one  is 
permitted  to  take  upon  himself  a  public  employment  with  special 
privileges,  which  only  the  State  can  confer,  the  case  is  clear  enough." 
Judge  Coolcy's  view  is  that  "  if  by  public  permission  one  is  making 
use  of  the  public  proj)erty,  and  he  claims  to  be  the  only  one  with  whom 
the  public  can  deal,  in  respect  to  the  use  of  that  property,  it  seems 
entirely  reasonable  that  his  business  is  affected  with  a  public  interest 
which  requires  him  to  deal  with  the  public  on  reasonable  terms." 

A  proper  illustration  comes  from  the  old  case  of  Bolt  v.  Stennett, 
where  a  crane  was  set  up  by  its  owners  on  a  public  quay,  a  license 
presumed,  and  the  "  compensation  for  its  use "  properly  limited  to  a 
reasonable  sum.  Under  the  Mill-right  cases  previously  noticed,  the 
same  consequences  would  naturally  follow.  Munn  v.  Illioois  presents 
another  characteristic  feature  in  the  opinion,  that  when  one  is  engaged 
in  a  pnblic  business  in  which  all  the  public  have  a  right  to  require  bis 
services,  the  legislature  can  regulate  the  exercise  of  this  public  function 
and  public  duty  so  far  as  to  limit  the  amount  of  charges  that  should  be 
niade  for  such  service. 

It  seems  a  single  step  in  advance,  when  the  decision  of  the  Bndd 
case  is  made  to  cover,  pari  j>as8Uj  the  case  of  Pinto,  the  owner  of  a 
stationary  elevator,  built  on  private  grounds,  not  on  grounds  devoted 
to  a  public  use,  like  the  right  of  way  of  a  railroad  company,  with 
nothing  on  his  part  "  to  indicate  a  purpose  to  dedicate  his  property  to 
public  uses.  So  far  as  it  is  possible  to  make  the  business  of  an  elevator 
a  purely  private  business,  he  has  done  so,"  is  the  comment  of  Mr.  Jus- 
tice Brewer,  with  whom  Justices  Field  and  Brown  concur.  Annan's 
case,  also  decided,  was  of  a  floating  elevator,  private  as  he  claimed,  but 
with  this  added  burden  of  a  public  interest  by  the  judgments  of  both 
the  State  and  the  national  courts. 

In  People,  ex  rd.  Kimball,  v.  Boston  and  Albany  Railroad,  the 
Court  of  Appeals  of  New  York  held,  that  appropriate  regulations  of 
railroads  were  within  the  domain  of  legislative  power,  although  the 
power  to  alter  and  amend  the  charter  of  such  corporations  has  not  been 
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reserved.'"  In  Dow  v.  Beidclman,  it  was  held  febat  "  railroad  companies 
are  subject  to  legislative  control,  as  to  their  rates  of  fare  and  freight, 
unless  protected  by  their  charters.  In  the  absence  of  any  legislative 
regulation  upon  the  subject,  the  courts  must  decide  for  the  company, 
as  they  do  for  private  persons  when  controversies  arise,  what  is  reason- 
able. Where  property  has  been  clothed  with  a  public  interest,  the 
legislature  may  fix  a  limit  to  that  which  in  law  sliall  be  reasonable  for 
its  use.  This  limits  the  courts  as  well  as  the  people."  No  valid  reason 
can  exist  for  a  discrimination  in  favor  of  telephone,  telegraph,  gas,  and 
other  public  service,  by  private  companies,  holding  in  their  grasp  cer- 
tain parts  of  the  carrier  business,  to  which  public  policy  applies  with 
equal  force  against  unjust  prices  and  conditions,  as  it  does  in  the  busi- 
ness of  other  carriers,  and  we  see  the  public  interest  with  its  hand  of 
power,  extending  to  them  all.'  Constantly  our  courts  revert,  in  any 
new  contention,  to  the  rule  that  "  all  property  is  held  subject  to  those 
general  regulations  which  are  necessary  to  the  common  good  and  gene- 
ral welfare,"  and  sufficient  power  of  intervention  to  secure  these  objects 
rests  with  the  legislature  continuously. 

Of  this  police  power,  and  the  attendant  duty,  the  State  cannot  by 
contract  or  grant  divest  itself,  and  grants  and  contracts  are  frequently 
altered,  changed,  or  aflfected,  by  this  essential  and  continuing  power.  A 
recent  telegraph  case,  where  stipulations  on  the  printed  telegraph  blank 
relieving  the  defendant  from  liability  were  set  up,  shows  the  change  in 
public  policy  and  the  judicial  change  of  construction  now  to  be  followed 
in  the  light  of  experience  and  more  thorough  investigation. 

The  court  says,  *'as  the  art  of  telegraphy  has  now  attained  such 
high  efficiency,  there  is  less  reason  why  any  rule  or  safeguard  to  the 
public  should  be  relaxed.  The  principles  of  law  are  always  the  same, 
but  they  extend  their  grasp  and  take  on  the  necessity  for  those  new 

»  143  U.  S.  551,  652;  70  N.  Y.  571;  Dow  v.  Beidelman,  125  U.  S.  841. 

'  Railroad  Commission  cases,  116  U.  S.  807,  and  limitations;  Chicago,  M.  &  St.  P. 
B.  R.  Co.  y.  Minnesota.  134  U.  S.  418.  As  to  reservation  in  grants,  see  146  U.  S. 
270.  271;  Bertholf  v.  O'Reilly,  74  N.  Y.  509;  People  v.  L.  I.  R.  R.  Co.,  134  N.  Y.  506; 
Com.  V.  Alger,  7  Cush.  84;  Thorpe  v.  R.  &  B.  R.  R.  Co.,  27  Vt.  140;  State  v.  Colum- 
bus <ias-Liffht  Co..  34  Ohio  St.  572;  Nash  v.  Page,  80  Ky.  539;  Girard  Pt.  Storage 
Co.  y.  Southwark  F.  Co.,  105  Pa.  248;  Webster  Telephone  case,  17  Neb.  126;  Hackett 
V.  State.  105  Ind.  250;  Chesapeake  &  P.  Telegraph  Co.  v.  Bait.  &  O.  Tel.  Co.,  66  Md. 
869;  Zanosville  v.  Zanesville  Oas-Llght  Co  .  47  Ohio  St.  1;  Del.,  L.  &  W.  R.  R.  v.  Cen- 
tral  Stock  Yard  &  Tel.  Co..  45  N.  J.  Eq.  50:  Beer  Company  v.  Mass.,  97  U.  8.  25. 
As  to  the  right  of  waste  or  destruction  of  one]s  own  property,  see  Hague  v.  Wheeler, 
27  Atl.  R.  714,  and  abstract  of  the  case,  chap.  XIX;  Minn.  &  St.  Louis  Ry.  Co.  y. 
Emmonii,  149  U.  S.  364. 
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tilings  which  the  advance  in  science  and  art  provide  for  public  safety 
and  convenience,  and  require  them  to  be  nsed.^'  This  opinion  states 
the  "  true  principle  is  that  telegraph  companies  are  such  corporations 
created  for  the  public  benefit,  endowed  with  special  privileges,  such  as 
the  right  of  eminent  domain,  performing  the  most  important  functions 
of  commerce,  and  in  cases  where  celerity  and  dispatch  are  necessary, 
taking  the  place  of  the  postal  service ;  that,  at  least,  ordinary  skill  and 
diligence  are  required  of  them,  and  that  public  policy  forbids  they 
should  be  protected  from  liability  for  damages  by  reason  of  any  d^ree 
of  negligence.'"* 

This  supervision  of  interests,  and  exercise  of  public  protective  au- 
thority, has  full  effect  only  within  a  limited  sphere,  whatever  its  origin. 
We  do  not  expect  the  national  public,  through  Parliament,  or  Congress, 
or  the  court,  to  intervene  in  purely  local  or  private  concerns  where  it 
is  not  necessarily  a  party.  This  has  appeared  repeatedly ;  and  in  Eng- 
land we  have  seen  not  only  the  refusal  by  the  court  of  the  suggestion 
that  the  Attorney-General  be  made  a  party,  but  also  permission  given 
to  a  private  individual  to  carry  on  a  suit  which  the  public  officers 
would  abandon  and  citizens  were  interested  to  maintain.  Two  recent 
decisions  of  the  United  States  Supreme  Court  support  this  view,  which, 
however,  has  full  expression  in  Wilkerson  v.  Eahrer.'  In  Lehigh 
Valley  Railroad  Company  v.  Pennsylvania,  it  is  said :  "  Tlie  grant  to 
Congress  to  rcgnlate  commerce  among  the  States  does  not  embrace  that 
commerce  which  is  completely  internal  or  between  different  parts  of 
the  same  State."  In  Ficklen  v.  The  Taxing  District  of  Shelby 
County  are  upheld  taxes  upon  trades  and  occupations  of  resident  citi- 
zens, although  they  may  touch  upon  sales  between  resident  and  non- 
resident merchants,  and  taxes  upon  "  all  property  having  a  sittis  within 
its  limits,  whether  employed  in  interstate  commerce  or  not."  In  Kim- 
mish  V.  Ball,  the  court  does  not  entertain  the  slightest  doubt  that  the 
State  may  provide  that  whoever  permits  diseased  cattle  in  his  posses- 
sion to  run  at  large  within  its  limits  shall  be  liable  for  any  damage 
caused  by  the  spread  of  the  disease,  and  sustains  the  law  of  Iowa,  di- 
rected to  restrictions  upon  the  possession  of  Texas  cattle  which  have 

»  Brown  v.  Postal  Tel.  Co.,  Ill  N.  C.  187;  Omisv.  Tel.  Co.,  01  Vt.  461;  Ayer  v. 
Tel.  Co.,  79  Me.  493;  Rittenbouse  v.  The  Ind.  L.,  44  N.  Y.  263;  see  134  N.  T.  265; 
West.  U.  Tel.  Co.  v.  Hall,  124  U.  S.  444;  U.  S.  Tel.  Co.  v.  Wenger,  55  Pa.  St.  262; 
Squire  v.  West.  U.  Tel.  Co.,  98  Mass.  232;  Thompson  v.  West.  U.  Tel.  Co.,  64  Wis. 
581;  Gray  Com.   Tel.,  chap.  5,  §  51;  Thom.   Elect.,  chaps.  6,  8. 

«  140  U.  S.  545;  145  U.  8.  192;  145  U.  S.  1;  129  U.  S.  217. 
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not  been  wintered  North,  holding  that  Kailroad  Company  v.  Husen 
was  not  adverse,  because,  in  that  ease,  the  discrimination  had  not  been 
against  diseased  cattle,  but  the  law  of  Missouri  forbade  the  trans* 
portation,  and  interposed  ''a  direct  prohibition  against  the  introduction 
of  all  Texas,  Mexican  or  Indian  cattle  during  eight  months  of  the 
year,-'  no  matter  whether  free  from  disease  or  not,  and  even  if 
brought  in  for  the  purpose  of  carrying  them  through  the  State  without 
nnloading.  Such  a  statute,  the  court  held,  was  not  a  quarantine  law, 
but  a  law  which  interfered  with  interstate  commerce,  and  therefore 
invalid. 

Tlic  quarantine  regulations  of  the  States  have  hitherto  been  observed, 
and  in  the  law  of  1893  the  Secretary  of  the  Treasury  is  required  to 
^'  co-operate  with  and  aid  State  and  municipal  Boards  of  Health,  in  the 
execution  and  enforcement  of  the  rules  and  regulations  made  by  the 
Secretary  of  the  Treasury,  to  prevent  the  introduction  of  contagious 
or  infectious  diseases,"  etc.*  State  statutes,  providing  for  the  improve- 
ment of  rivers,  bays  and  harbors,  the  construction  of  bridges,  the  juris- 
diction and  control  of  wharves,  and  charges  and  dues  for  these  pur- 
poses, and  for  sanitary  examinations  of  vessels  passing  quarantine,  and 
licenses  of  locomotive  engineers  within  the  State,  and  taxation  upon 
transportation  receipts  within  the  State,  and  of  the  owners  of  an 
express  company  and  railroad  company  within  State  limits,  and  of  a 
bridge  across  a  river  between  two  States,  have  been  sustained.* 

The  courts  have  refused  to  interfere  to  protect  property  even  from 
oppressive  taxation,  and  have  held  that  a  tax  upon  the  franchise  or 
business  of  a  foreign  corporation  is  not  a  tax  on  interstate  commerce. 
In  Wiggins  Ferry  Company  v.  St.  Louis  the  court  said,  '*  the  exaction 
of  a  license  fee  is  an  ordinary  exercise  of  the  police  power  by  nmnici- 
pal  corpf)rations.     When,  therefore,  a  State  expressly  grants  to  an 

'  Act  of  April  15, 189d»  **  An  act  grantiDg  additional  quarantine  powers  and  impos- 
ing additional  duties  upon  the  Marine  Hospital  Service." 

•Mobile  Co.  v.  Kimball,  102  U.  S.  C91;  Escanaba  &  T.  M.  T.  Co.  v.  Chicago,  107 
U.  S.  C78;  Parkersburg  &  O.  R.  T.  Co.  v.  Parkersburg.  107  U.  S.  691;  Brown  v. 
Houston.  114  U.  S.  622;  Morgan  S.  S.  Co.  v.  Louisiana  Bd.  H.,  118  U.  S.  455;  Smith 
T.  Alabama.  124  U.  S.  465;  Nashville  C.  &  St.  Co.  v.  Alabama.  128  U.  S.  96;  Render- 
son  Bridge  Co.  v.  Henderson,  141  T.  S.  679;  Pullman  P.  Co.  v.  Pa.,  141  U.  S.  86; 
Pacific  Express  Co.  v.  Serbert,  142  U.  S.  339;  N.  Orleans  Citj  &  R.  Co.  v.  X.  0.,  143 
U.  S.  192;  Horn  Silver  M.  Co.  v.  St.  of  N.  Y..  143  U.  S.  805;  I^high  V.  R.  v.  Pa., 
145  U.  S.  192;  Wiggins  F.  Co.  v.  E.  St.  Ixjuis.  107  U.  S.  365;  State  Freight  Tax,  15 
Wall.  232;  Henderson  v.  New  York  City,  92  U.  S.  259;  Cook  v.  Pa.,  97  U.  S.  566; 
Wabash  &  St.  L.  R.  R.,  118  U.  S.  557. 
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incorporated  dtj,  as  in  this  case,  the  power  to  license,  tax  and  r^^olate 
ferries,  the  latter  may  impose  a  license  tax  on  the  keepers  of  ferriea^ 
although  tlieir  boats  ply  between  landings  lying  in  two  different  States^ 
and  the  act  by  which  this  exaction  is  authorized  will  not  be  held  to  be 
a  regulation  of  commerce."  But  taxes  or  restrictions  upon  the  trans- 
mission of  persons  or  property,  or  telegraph  messages  from  State  to 
State,  or  head-money  on  passengers  arriving  in  the  State,  or  tonnage 
dues  have  been  held  void.  So  also  taxes  on  auctioneers'  sales  of  im- 
ported  goods,  and  on  drammers  selling  by  sample  wares  belonging  to 
citizens  of  other  States,  and  license  fees  discriminating  against  persons 
or  manufacturers  of  another  State.  A  telegraph  company  as  a  carrier 
of  messages  is  equally  an  instrument  of  commerce,  as  a  carrier  of 
goods,  and  a  tax  by  the  State  of  Texas  on  all  messages  carried  within 
its  borders  is  forbidden  by  the  commerce  clause  of  the  Constitution,  as 
a  tax  upon  commerce  among  the  States  is  the  ruling  in  Telegraph  Com- 
pany V.  Texas.*  In  McCall  v.  California  it  was  held  that  an  agency 
of  a  line  of  railroad  between  Chicago  and  New  York,  established  in 
San  Francisco  for  the  purpose  of  inducing  passengers  to  take  that  line 
at  Chicago,  but  not  selling  tickets  or  receiving  or  paying  out  money, 
"  is  an  agency  engaged  in  interstate  commerce,  and  a  license  tax  upon 
the  agent  was  unconstitutional."  In  Voight  v.  Wright,  the  court,  in 
passing  upon  the  Virginia  law  for  the  inspection  of  flour,  remarks  that 
in  the  note  to  Turner  v.  Maryland,  "  in  which  is  contained  a  list  of  the 
various  inspection  laws  of  the  States,  we  do  not  observe  any  laws^ 
which  seem  to  provide  for  the  inspection  of  articles  other  than  those 
which  are  the  product  of  the  State,  and  this  generally  with  a  view  to 
preparing  them  for  exportation,"  and  holds  that" a  State  irannot,  under 
the  guise  of  enacting  inspection  laws,  make  discrimination  against  the 
products  and  industries  of  other  States  in  favor  of  its  own  products 
and  industries."' 

>  Telegraph  Co.  v.  Texas,  105  U.  S.  4S0;  Robbins  v.  Shelby  County  Tax.  D..  120 
U.  S.  489;  Crutcher  v.  Kentucky,  141  U.  S.  47;  Welton  v.  Missouri,  91  U.  S.  275; 
Walling  V.  Michigan,  IIG  U.  S.  446;  Voight  v.  Wright,  141  U.  S.  62;  Brimmer  v. 
Rebman,  138  U.  S.  78;  Minnesota  v.  Barber,  138  U.  S.  313;  McCall  v.  California, 
136  U.  S.  104;  see  Le  Loup  v.  Port  of  Mobile,  127  U.  S.  640;  Gloucester  Ferry  Co.  v. 
Pa..  114  U.  S.  196. 

•  Such  decisions  as  McCall  v.  California,  and  Voight  v.  Wright,  work  the  same 
effect  as  though  purely  police  laws,  although  they  are  generally  otherwise  classed. 
Tlie  consequence  of  a  different  policy  as,  €.  g.,  that  discrimination  should  be  allowed 
between  persons  and  goods,  show  the  necessity  for  such  laws  overruling  small  and 
local  advantages,  which  do  not  involve  vital  interests  for  the  larger  public  welfare 
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State  of  Minnesota  v.  Barber  goes  further  in  declaring  a  statute  of 
Minnesota  void,  which  required  as  a  condition  of  sales  in  that  State 
of  fresh  meat  for  food,  that  the  animals  should  have  been  inspected 
there  before  being  slaughtered,  saying,  that  a  burden  imposed  by  a  State 
upon  interstate  commerce  is  not  to  be  sustained,  simply  because  the 
statute  imposing  it  applies  alike  to  the  people  of  all  the  States,  includ- 
ing the  people  of  the  State  enacting  such  statute."  The  necessity  for 
such  a  rule  is  explained  more  at  length  in  Wabash  Railway  Company 
V.  Illinois,  and  the  remark  of  Mr.  Justice  Miller,  in  the  prevailing 
opinion,  is  applicable :  ''  It  would  be  a  feeble  and  almost  useless  pro- 
vision,  but  poorly  adapted  to  secure  the  entire  freedom  of  commerce 
among  the  States,  which  was  deemed  essential  to  a  more  perfect  union 
by  the  framers  of  the  Constitution,  if,  at  every  stage  of  the  transporta- 
tion of  goods  and  chattels  through  the  country,  the  State  within  whose 
limits  a  part  of  this  transportation  must  be  done  could  impose  regula> 
tions  concerning  price,  compensation,  or  taxation,  or  any  other  re- 
strictive regulation,  interfering  with  and  severely  embarrassing  this 
commerce." 

The  third  line  of  the  decisions  referred  to  embraces  decisions  upon 
the  police  powers,  and  police  rights,  reposing  in  the  State,  of  which  it 
cannot  divest  itself  by  contact  or  grant.*  We  have  the  general  propo- 
sition, that  "  corporations  cannot  by  contract  abridge  their  legislative 
power"  applied  to  lands  conveyed  for  the  purposes  of  a  church  and 
cemetery,  with  a  covenant  of  quiet  enjoyment,  from  the  city  of  New 
York,  and  subsequently  by  a  law  of  the  same  corporation  under  a 
power  granted  by  the  legislature,  the  use  of  these  lands  as  a  cemetery 
was  prohibited,  and  the  early  English  cases  are  cited  to  the  effect  that 
'*  where  one  covenants  to  do  an  act  which  is  lawful,  and  an  act  of  Par- 
liament comes  in  and  hinders  him  from  doing  it,  the  covenant  ia 
repealed." 

In  Butchers'  Union  Company  v.  Crescent  City  Company,  the  United 
States  Supreme  Court  declares  that  "  while  we  are  not  prepared  to  say 
that  the  legislature  can  make  valid  contracts  on  no  subject  embraced  in 

and  constitQtional  order.  The  Interstate  Commerce,  Civil  Rights  and  Conspiracy 
Laws  are  essentiaUy  poUce  legislation.  Wabash,  St.  L.  &  P.  R.  R.  Co.  v.  Illinois, 
118  0.  S.  557,  575,  585. 

»  Presby.  Ch.  v.  City  of  N.  Y.,  5  Cow.  538;  Met.  Bd.  Excise  v.  Barrie,  84  N.  Y. 
((57;  Brewster  v.  Kitchim,  1  Salk.  198;  Butchers'  Union  Co.  v.  Crescent  City  Co.,  Ill 
U  S.  746:  Beer  Co.  v.  Mass.,  97  U.  S.  25;  Stone  v.  Mississippi,  101  CJ.  8.  814;  New 
Orleans  G.  L.  Co.  v.  Louisiana,  115  U.  S.  667;  Scovill  v.  McMahon,  2Q  Atl.  R.  479;  6^ 
Conn.  378. 
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the  largest  definition  of  the  police  power,  we  think  that  in  regard  to 
two  subjects  BO  embraced,  it  cannot  bj  any  contract  limit  the  exercise 
of  those  powers,  to  the  prejudice  of  the  public  welfare.'  These  are  the 
public  health  and  the  public  morals."  The  legislative  discretion  to 
provide  by  appropriate  measure  for  the  protection  of  the  lives,  health, 
and  property  of  the  citizens,  and  the  preservation  of  good  order  and 
public  morals,  ^'  can  no  more  be  bargained  away  than  the  power  itself," 
is  the  remark  of  Mr.  Justice  Bradley,  cited  in  this  opinion  from  a 
former  case.  In  Stone  v.  Mississippi,  it  was  held,  that  any  one  accept- 
ing the  grant  of  a  lottery,  does  so  with  the  implied  understanding,  that 
the  only  right  acquired  by  the  grantee,  whether  paid  for  or  not,  is  a 
suspension  of  certain  governmental  rights  subject  to  withdrawal  at  will. 
^'  No  legislature  can  bargain  away  the  public  health  or  public  morak 
The  people  themselves  cannot  do  it,  much  less  their  servants."  The 
supervision  of  these  subjects  of  governmental  power  is  continuing  in 
its  nature,  and  they  are  to  be  dealt  with  as  the  special  exigencies  of  the 
moment  may  require."  , 

In  the  Railroad  Commission  cases,*  it  was  held  that  a  ^'  statute  which 
grants  to  a  railroad  company  the  right,  from  time  to  time,  to  fix,  regu- 
late and  receive  the  tolls  and  charges  by  them  to  be  received  for  trang- 
portation,"  does  not  deprive  the  State  of  its  power  within  the  limits 
of  its  general  authority,  as  controlled  by  the  Constitution  of  the 
United  States,  to  act  upon  the  reasonableness  of  the  tolls  and  charges 
so  fixed  and  regulated.  "  Exemption  from  taxation  is  never  to  be  pre- 
sumed. The  legislature  cannot  be  held  to  have  intended  to  surrender 
the  taxing  power,  unless  its  intention  to  do  so  has  been  declared  in 
clear  terms,"  is  the  rule  of  New  Orleans  City  and  Lake  Bailroad  v. 
The  City  of  New  Orleans.  In  Stein  v.  Bienville  Water  Supply  Com- 
pany, the  court  says :  "  We  are  forbidden  to  hold  that  a  grant  under 
legislative  authority,  of  an  exclusive  privilege  for  a  term  of  years,  of 
supplying  a  municipal  corporation  and  its  people  with  water,  drawn  by 
means  of  a  system  of  water-works  from  a  particular  stream  or  river, 
prevents  the  State  from  granting  to  other  persons  the  privilege  of  sup- 
plying, during  the  same  period,  the  same  corporation  and  people,  with 
water  drawn  in  like  manner  from  a  different  stream  or  river."  In 
Hamilton  Gas-Light  and  Coke  Company  v.  The  City  of  Hamilton, 
where  many  of  these  cases  are  reviewed,  it  is  held  that  "  a  grant  imder 
legislative  authority,  by  a  city,  of  an  exclusive  privilege,  for  a  term  of 

1  RaUroad  Commission  cases,  116  U.  S.  807,  352. 
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jeara,  of  snppljing  the  city  and  its  people  witli  gas,  does  not  prevent 
the  city  from  erecting  its  own  gas-works  under  a  State  law  giving  it 
power  to  do  so."  In  this  case  is  farther  expounded  the  "  established 
mie  that  public  grants  susceptible  of  two  constructions  must  receive 
the  one  most  favorable  to  the  public ; "  and  also,  that  not  every  statute 
which  aflEects  the  value  of  a  contract  impairs  its  obligation.*  "It  is 
one  of  the  contingencies  to  which  parties  look  now  in  making  a  large 
class  of  contracts  that  they  may  be  affected  in  many  ways  by  State  and 
national  legislation.  If  parties  wish  to  guard  against  contingencies  of 
that  kind,  they  must  do  so  by  clear  and  explicit  language,"  etc.  This 
clearly  can  only  be  done,  and  contracts  freed  from  this  influence,  in 
matters  of  franchises,  and  taxes  and  burdens,  which  touch  no  other 
than  property  interests,  and  do  not  imperil  graver  responsibiHty  which 
cannot  be  divested. 

It  was  said  in  New  Orleans  Gas  Company  v.  Louisiana  Company 
that  if  the  State  can  by  contract  restrict  the  exercise  of  her  power  to 
construct  and  maintain  highways,  bridges  and  ferries,  by  granting  to  a 
particular  corporation  the  exclusive  right  to  construct  and  operate 
a  railroad  between  given  points,  or  a  ferry  over  one  of  her  navigable 
streams  within  designated  limits ;  if  she  may  restrict  the  exercise  of 
the  power  of  taxation  to  particular  individuals  and  corporations,  "  it  is 
diflicult  to  perceive  upon  what  ground  we  can  deny  her  authority  — 
when  not  forbidden  by  her  own  organic  law  —  in  consideration  of 
money  to  be  expended,  and  important  services  to  be  rendered,  for  the 
promotion  of  the  public  comfort,  the  public  health,  or  the  public  safety, 
to  grant  a  franchise  to  be  exercised  exclusively  by  those  who  thus  do 
for  the  public  what  the  State  might  undertake  to  perform  either  by 
herself  or  by  subordinate  municipal  agencies."' 

In  Farrington  v.  Tennessee  the  charter  of  a  bank  providing  that  the 
bank  "  shall  pay  to  the  State  an  annual  tax  of  one-half  of  one  per  cent 
on  each  share  of  the  capital  stock  to  be  subscribed,  which  shall  be  in 

«  X.  0..  C.  &  L.  R.  V.  aty  of  N.  0.,  143  U.  S.  192;  Chicago,  M.  &  St.  P.  R.  v.  The 
State  of  Minn.,  134  U.  S.  418;  Stein  v.  B.  W.  S.  Co..  141  U.  S.  67;  Wash.  &  B.  Tump. 
Co.  V.  Maryland,  8  Wall.  210;  Butchers'  Union  &  C.  Co.  v.  Crescent  City  Co.,  Ill  U. 
8.  746;  Hamilton  G.  L.  Co.  v.  City  of  Hamilton.  146  U.  S.  258;  Curtis  v.  Whitney, 
18  Wall.  68;  Greenwood  v.  Union  Freight  R.  Co.,  105  U.  S.  13;  Lehigh  Water  Co. 
T.  Easton,  121  U.  S.  388;  Memphis  Gas  Company  v.  Shelby  County.  100  U.  S.  109. 

•New  Orleans  G.  Co.  v.  Louisiana  L.  Co..  115  U.  S.  665;  Gordon  v.  Appeal  Tax 
Ct.,  3  How.  133;  Farrington  v.  Tennessee,  95  N.  Y.  679;  New  Orleans  v.  Rivers,  115 
U.  S.  674;  Tennessee  v.  Whitworth.  117  U.  S.  129;  New  Orleans  v.  Houston,  119  U. 
S.  265;  Tammany  Water-works  v.  N.  O.  W.  Works,  120  U.  S.  64. 
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liea  of  all  other  taxes,"  it  was  held  that  a  subsequent  revenue  law  of 
the  State  imposing  an  additional  tax  on  shares  in  the  hands  of  stock- 
holders was  void.  In  Tennessee  v.  Whitworth  a  State  statute  incorpo- 
rating a  railroad  company  and  providing  that  the  capital  stock  shall  be 
forever  exempt  from  taxation,  and  that  the  road,  with  all  its  fixtures 
and  appurtenances,  shall  be  exempt  from  taxation  for  the  period  of 
twenty  years  and  no  longer,  was  held  to  exempt  the  shares  in  the  hands 
of  various  holders  in  the  State,  and  this  right  passed  into  new  sliares 
issued  in  exchange  upon  a  consolidation  of  two  railroad  corporations  of 
the  State  having  the  like  privilege.  In  New  Orleans  v.  Houston  it 
was  held  that  "  a  grant  in  the  Constitution  of  a  State,  of  a  privilege  to  a 
corporation,  is  not  subject  to  repeal  or  cliange  b^'  the  legislature."  New 
Orleans  Water- works  Company  v.  Rivers  sustained  "a  legislative  grant 
of  an  exclusive  right  to  supply,  water  to  a  municipality  and  its  inhabit- 
ants through  pipes  and  mains  laid  in  the  public  streets,  and  upon  con- 
dition of  the  performance  of  the  service  by  the  grantee."  It  was  held 
the  grant  of  "  a  franchise  vested  in  the  State,  in  consideration  of  the 
performance  of  a  public  service  by  the  grantee,  is  a  contract  protected 
by  the  Constitution  of  the  United  States  against  legislation  to  impair  it. 
It  is  violated  by  a  grant  to  an  individual  in  the  municipality  of  the  right 
to  supply  his  premises  with  water  by  means  of  pipes  so  laid."  This  was 
not  the  case  of  riparian  rights,  but  the  defendant  had  obtained  a  privi- 
lege to  lay  a  water  pipe  through  the  streets  to  his  hotel,  many  blocks 
from  the  river,  and  there  was  a  decree  of  perpetual  injunction  restrain- 
ing him  from  laying  pipes,  conduits  and  mains  in  the  public  ways  of 
New  Orleans,  for  this  purpose. 

In  St.  Tammany  Water-works  v.  New  Orleans  Water-works  the 
Rivers  case  is  affirmed,  but  the  court  adds,  no  question  arises  in  this 
case,  as  to  whether  the  State  or  municipal  government  may  not,  if  the 
public  health  or  the  public  comfort  so  require,  compel  the  appellee,  or 
if  it  refuses,  employ  other  means,  to  supply  water  from  some  river  or 
stream  other  than  the  Mississippi.  The  city  had  not  assented  to  the 
use  of  tlie  streets  by  the  appellant,  "  nor  has  it,  so  far  as  the  record 
shows,  determined  that  the  public  health  would  be  better  protected,  or 
the  public  comfort  subserved"  by  a  different  water  supply.  "These 
are  matters  which  neither  the  appellant  nor  the  individual  citizens  may 
determine  for  the  constituted  authorities." 

The  Slaughter- House  cases  maintained  this  prerogative,  and  also 
distinguished  the  cases  wherein  it  may  properly  be  exercised,  holding, 
as  is  shown  in  the  opinion  of  the  court  in  the  New  Orleans  Gas  Com- 
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paDy  case,  that  the  act  giving  to  a  corporation  the  exclasive  right,  for 
twenty-five  years,  to  Have  and  maintain  slaughter-honses,  landings  for 
cattle,  and  yards  for  inclosing  cattle  intended  for  sale  or  slaughter 
within  the  territory  mentioned,  guarded  by  proper  limitation  of  the 
prices  to  be  charged,  and  imposing  the  duty  of  providing  ample  con- 
veniences, '^  was  a  police  regulation  for  tiie  health  and  comfort  of  the 
people,  within  the  power  of  the  State  legislature,  unaffected  by  the 
Constitution  of  ,the  United  States.*  The  power  is  of  a  chiss  always 
exercised  by  Parliament,  and  by  the  State  legislatures,  and  until  now, 
this  opinion  asserts,  "  has  never  been  denied."  This  characteristic  of 
the  police  power  is  the  basis  for  the  distinction  drawn  in  the  later  case 
of  the  Butchers'  Union  Company  wherein  it  was  held  that  the  obliga- 
tions of  a  contract  could  not  arise  out  of  such  a  police  regulation. 

This  field,  of  the  propositions  discussed  in  this  chapter,  and  especially 
of  rights  under  contracts  and  grants  of  the  State,  has  been  thoroughly 
explored,  and  two  decisions  of  the  United  States  Supreme  Court  mark 
its  limits  with  exactness.  The  legislature  of  Ohio  had,  upon  the  ful- 
filment of  certain  terms  and  conditions  by  the  proprietors  or  citizens 
of  Canfield,  in  Mahoning  county,  Ohio,  established  permanently  the 
county  seat  at  that  town.  Subsequently  an  act  was  passed  providing 
for  its  removal  to  Youngstown,  and  Newton  and  other  citizens  of  Can- 
field  filed  their  petition  against  the  Board  of  County  Commissioners, 
praying  for  an  injunction,  which  was  denied.  The  petition  was  dis- 
missed and  the  judgment  affirmed  on  appeal. 

Mr.  Justice  Swayne,  delivering  the  opinion  of  the' court  at  the  Octo- 
ber term,  1879,  says  :'  "  Undoubtedly  there  are  cases  in  which  a  State 
may,  as  it  were,  lay  aside  its  sovereignty,  and  contract  like  an  individual, 
and  be  bound  accordingly.  The  cases  in  which  such  contracts  have  been 
sustained  are  numerous.  Many  of  them  are  cases  in  which  the  question 
was  presented,  whether  a  private  act  of  incorporation,  or  one  or  more  of 
its  clauses,  is  a  contract  within  the  meaning  of  the  Constitution  of  the 
United  States.  There  is  no  such  restraint  upon  the  British  Parlia- 
ment. Hence  the  adjudications  of  that  country  throw  but  little  light 
on  the  subject.  The  Dartmouth  College  case  was  the  pioneer  in  this 
field  of  our  jurisprudence.  The  principle  there  laid  down,  and  since 
maintained  in  the  cases  which  have  followed  and  been  controlled-  by  it, 

>  Slaaghter-Hoase  cases.  16  Wall.  86;    see  115  U.  S.  668;  111  U.  S.  750. 

*  Newton  t.  Commissioners,  100  U.  S.  548,  556;  Blakemore  ▼.  The  Glamorganshire 
Canal  Nay.,  7  Eng.  Ch.  154,  p.  186,  "  considered  the  acts  as  forming  a  contract  be- 
tween the  company  and  the  neighboring  proprietors." 
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has  no  application,  where  the  Btatate  in  question  is  a  pnblic  law  relat- 
ing to  a  pablic  subject,  within  the  domain  of  the  general  legislative 
power  of  the  State  and  involving  the  public  rights,  and  pnblic  welfare 
of  the  entire  community  affected  by  it.  Chief  Justice  Marshall  said : 
'^  Anterior  to  the  formation  of  the  Constitution  a  course  of  legislation 
had  prevailed  in  many,  if  not  all  of  the  States,  which  weakened  the 
confidence  of  man  in  man,  and  embarrassed  all  transactions  between 
individuals,  by  dispensing  with  the  faithful  performance  of  engagements. 
To  correct  this  mischief  by  restraining  the  power  which  produced  it,  the 
State  legislatures  were  forbidden  to  pass  any  law  impairing  the  obliga- 
tion of  contracts,  that  is,  of  contracts  respecting  property,  under  which 
some  individual  could  claim  a  right  to  something  beneficial  to  himself; 
and  since  the  clause  in  the  Constitution  must,  in  construction,  receive 
some  limitation,  it  may  be  confined  to  cases  of  this  description,  to  cases 
within  the  mischief  it  was  intended  to  remedy."     *     *     * 

^'  The  legislative  power  of  a  State,  except  so  far  as  restrained  by  its 
own  Constitution,  is  at  all  times  absolute  with  respect  to  all  offices 
within  its  reach.  It  may  at  pleasure  create  or  abolish  them,  or  modify 
their  duties.  It  may  also  shorten  or  lengthen  the  term  of  service,  and 
it  may  increase  or  diminish  the  salary  or  change  the  mode  of  compen- 
sation. The  police  power  of  the  States,  and  that  with  respect  to 
municipal  corporations,  and  to  many  other  things  that  might  be  named, 
are  of  the  same  absolute  character.  In  all  these  cases  there  can  be  no 
contract  and  no  irrepealable  law,  because  they  are  governmental  sub- 
jects, and  hence  within  the  category  before  stated.  Every  succeeding 
legislature  possesses  the  same  jurisdiction  and  power,  with  respect  to 
them,  as  its  predecessors.  The  latter  have  the  same  power  of  repeal 
and  modification  which  the  former  had  of  enactment."  "  But  conced- 
ing, for  the  purposes  of  this  opinion,  that  there  is  here  a  contract,  to 
what  does  it  bind  the  State?"  '*  There  is  no  presumption  in  its  favor. 
Every  reasonable  doubt  should  be  resolved  against  it.  Where  it  exists 
it  is  to  be  rigidly  scrutinized  and  never  permitted  to  extend,  either  in 
scope  or  duration,  beyond  what  the  terms  of  the  concession  clearly 
require.  There  must  have  been  a  deUberate  intention  clearly  manifested 
on  the  part  of  the  State  to  grant  what  is  claimed."  Nothing  is  to  be 
conceded.*  "  The  affirmative  must  be  shown.  Silence  is  negation 
and  doubt  is  fatal  to  the  claim." 

>  13  m.  468;  see  38  Fed.  R.  780;  7  How.  185;  9  How.  81;  Meyer  v.  Teutopolia.  181 
ill.  563;  People  v.  N.  T.  &  S.  I.  F.  Ck).,  68  N.  Y.  71;  Blundell  v.  CJottendl,  5  Barn.  & 
A.  268;  Hoboken  t.  Pa.  B.  B.,  124  U.  S.  657;  Stevens  v.  Pattenon,  84  N.  J.  L.  588. 
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In  Harris  v.  Shaw  land  was  convoyed  on  condition  that  the  county 
■eat  shonld  be  permanently  located  upon  it,  but  some  years  later  the 
county  seat  was  removed.  The  court  said  it  was  no  part  of  the  con- 
tract that  the  county  seat  should  remain  forever  on  the  premises ;  that 
**  the  grantor  must  bo  presumed  to  have  known  that  the  legislature  had 
the  power  to  remove  it  at  pleasure  and  to  have  had  in  view,  at  least, 
the  probability  of  such  a  change  when  he  made  the  deed."  The  phrase 
"  permanently  established  "  was  shown  to  be  "  a  formula  in  long  and  f re* 
quent  use  in  Ohio,  with  respect  to  county  seats,  established  otherw^ise 
than  temporarily ; "  but  the  court  adds :  "  It  is  believed  this  is  the  first 
instance  in  the  juridical  history  of  the  State,  in  which  such  a  claim  as 
is  here  made,  has  been  set  up." 

In  the  Lake-front  cases,  decided  in  December,  1892,  a  summary  is 
given  of  the  many  elements  entering  into  this  exhaustive  decision, 
wliioh  cannot  be  passed  over  in  the  consideration  of  kindred  topics. 
An  act  of  Illinois,  of  April  16, 1869,  purporting  to  grant  to  the  Illinois 
Centra]  Railroad  Company  all  the  right  and  title  of  the  State  to  the 
submerged  lands  constituting  the  bed  of  Lake  Michigan,  for  one  mile 
from  the  shore,  opposite  the  company's  tracks  and  breakwater  in  the 
city  of  Chicago,  to  be  held  in  perpetuity,  without  power  to  alienate 
the  fee,"  is  declared  to  be  "  in  excess  of  the  legislative  power  of  the 
State,  and  inoperative  to  affect,  modify,  or  in  any  respect  control, 
the  sovereignty  and  dominion  of  the  State  over  such  lands  or  its  own- 
ership thereof,  and  was  annulled  by  the  Repealing  Act  of  April  15, 
1873,  which  was  valid  and  effective  to  that  extent."  "  The  reclama- 
tion by  the  railroad  company,  from  the  waters  of  the  lake,  of  a  tract 
two  hundred  feet  wide,  extending  along  the  front  of  the  city  of  Chi- 
cago,  and  the  construction  of  its  tracks,  crossings,  guards,  etc.,  and  the 
erection  of  the  breakwater  on  the  east  thereof,  and  tlie  necessary  works 
for  the  protection  of  the  shore  on  the  west,  as  required  by  the  ordinance 
under  which  it  was  permitted  to  enter  the  city,  do  not  interfere  with 
any  useful  freedom  in  the  use  of  the  waters  of  the  lake,  for  commerce 
foreign,  interstate,  or  domestic,  or  constitute  such  an  encroachment 
upon  the  domain  of  the  State,  as  to  require  the  interposition  of  a  court 
for  a  removal  of,  or  any  restraint  in,  their  use."  By  such  reclamation 
the  railroad  only  acquired  a  right  of  way  for  railroad  purposes,  but 
neither  an  absolute  fee  in  the  lands  reclaimed,  nor  riparian  rights,  nor 
the  right  to  reclaim  further  lands  for  its  use,  or  for  the  constniction  of 
piers,  docks  and  wharves,  in  furtherance  of  its  business.  In  respect  to 
lota  purchased  by  the  company,  ^'  it  was  vested  with  riparian  rights, 
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and  became  entitled  to  fill  up  shallow  waters  of  the  lake,  and  to  con- 
struct piers,  wharves,  docks  and  slips,  not  extending  beyond  the  front 
of  navigability." 

The  fee  in  the  streets,  alleys,  commons  and  public  grounds,  lying  on 
the  lake-front  of  Chicago,  "is  vested  in  the  city,  together  with  riparian 
riofhts,  and  these  rights  were  not  divested  by  the  fact,  that  the  Illinois 
Railroad  Company  occupied  the  lands  underlying  the  immediate  front, 
and  filled  them  in  for  its  right  of  way,  under  authority  of  a  city  ordi- 
nance ;  and  the  city  still  has  the  right  to  exercise  such  riparian  rights, 
subject  to  the  terms  of  the  ordinance  and  to  the  authority  of  the  State 
to  prescribe  the  laws,  beyond  which  no  structure  may  be  extended,  and 
also  subject  to  such  supervision  and  control  as  the  United  States  may 
lawfully  exercise."  * 

"  The  title  which  a  State  holds  to  lands  under  the  navigable  waters 
of  the  great  lakes  lying  within  her  limits,  is  held  in  trust  for  the  peo- 
ple of  the  State,  that  they  may  enjoy  the  navigation  of  the  waters, 
carry  on  commerce  over  them,  have  liberty  of  fishing  therein,  free 
from  obstruction  or  interference  by  private  parties,  and  it  is  not  within 
the  legislative  power  of  the  State  to  surrender  its  property  and  general 
control  over  the  lands  of  an  entire  harbor,  bay,  sea,  or  lake,  though  it 
may  grant  parcels  thereof  for  the  formation  of  wharves,  piers,  docks, 
and  other  structures,  in  aid  of  commerce  or  parcels,  which  being  occu- 
pied, do  not  seriously  impair  the  public  interest  in  the  waters  remaining." 

The  court  says :  "  We  agree  with  the  court  below  that,  to  a  clear 
understanding  of  the  numerous  questions  presented  in  this  case,  it  was 
necessary  to  trace  the  history  of  the  title  to  the  several  parcels  of  land 
claimed  by  the  company,  and  the  court  in  its  elaborate  opinion  referred 
to  the  legislation  of  the  United  States,  and  of  the  State,  and  to  ordi- 
nances of  the  city,  and  proceedings  thereunder.  We  shall  assume  the 
correctness  of  that  history."  *  *  *  "At  one  time  the  existence  of 
tide- waters  was  deemed  essential  in  determining  the  admiralty  jurisdic- 
tion of  courts  in  England.  That  doctrine  is  now  repudiated  in  this 
country  as  wholly  inapplicable  to  our  condition.  In  England  the  ebb 
and  flow  of  the  tide  constitute  the  legal  test  of  the  navigability  of 
waters.     But  in  this  country  the  case  is  diflferent."     *     *     *     "Wo 

»  Illinois  Central  R.  R.  Co.  v.  Illinois;  City  of  Chicago  v.  R.  R.;  State  of  Illinois  v. 
R.  R.,  146  U.  8.  387:  33  Fed.  R.  730;  The  Genesee  Chief  v.  Fitzhugh.  12  How.  443; 
Yates  V.  Milwaukee,  10  Wall.  497;  Act  of  Congress,  Sept.  20, 1850,  9  Stat.,  chap.  51, 
or  ordinance  of  the  city  of  Chicago,  June  14, 1852,  L.  of  Illinois,  Feb.  17,  1851;  Act 
of  April  16,  1869;  Act  of  April  15, 1873;  Gould  Waters,  §  148. 
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hold  that  the  same  doctrine  as  to  the  dominion  and  sovereignty  over 
and  ownership  of  lands  under  the  navigable  waters  of  the  great  lakes 
applies,  which  obtains  at  the  common  law,  as  to  the  dominion  and  sov- 
ereignty over  and  ownership  of  lands  under  tide- waters  and  the  borders 
of  the  sea,  and  that  the  lands  are  held  bj  the  same  right  in  one  case 
as  in  the  other,  and  subject  to  the  same  trusts  and  limitations." 

The  deduction  of  title  under  which  claims  are  made  is  three-fold. 
By  an  act  of  Congress,  in  1850,  a  grant  was  made  to  the  State  of  a 
right  of  way  through  public  lands  for  the  construction  of  a  railroad, 
accepted  by  the  State  by  act  of  the  legislature  in  1851,  and  just  previous 
to  tliis  acceptance  the  Illinois  Kailroad  Company  was  incorporated  with 
authority  to  survey,  locate,  construct  and  operate  a  railroad,  and  it  might 
appropriate  to  its  sole  use  and  control,  for  the  purposes  contemplated, 
land  not  exceeding  two  hundred  feet  in  width  throughout  its  entire 
length,  and  might  enter  upon,  take  possession  of  and  use  any  lands, 
streams  and  materials  necessary.  ^'All  such  lands,  waters,  materials 
and  privileges  belonging  to  the  State  were  granted  to  the  corporation 
for  that  purpose."  "  It  was  also  enacted  that  nothing  in  the  act  should 
authorize  the  corporation  to  make  a  location  of  its  road  within  any 
citv.  without  the  consent  of  the  common  council.  This  consent  was 
given  by  the  common  council  of  Chicago  upon  conditions  to  be  ]>er- 
formed  by  the  company.  *^  It  also  declared  that  the  company  might 
enter  upon  and  use,  in  perpetuity  for  its  line  of  road  and  other  works 
necessary  to  protect  the  same  from  the  lake,  a  width  of  three  hundred 
feet "  between  certain  designated  points,  and  extend  its  works  and  (ill 
out  into  the  lake.  Tlie  railroad  was  allowed  ninety  days  to  accept  this 
ordinance,  and  upon  such  acceptance  a  contract  should  be  made  and 
delivered  between  the  city  and  the  company.  Such  formal  acceptance 
and  agreement  followed.     *     *     * 

An  act  of  the  legislature  in  1869  confirming  the  right  of  the  railroad 
company  under  the  grant  from  the  State  to  certain  submerged  lands 
upon  conditions  fixed,  under  which  "  the  said  company  pays  to  the 
State  at  least  seven  per  cent  of  its  gross  earnings,  was  accepted  by  the 
company.  April  15,  1873,  the  legislature  of  Illinois  repealed  the  act. 
♦  *  *  The  opinion  continues.  "  The  position  advanced  by  the  rail- 
road company  in  support  of  its  claim  to  the  ownership  of  the  submerged 
lands,  and  the  right  to  the  erection  of  wharves,  piers  and  docks  at  its 
pleasure,  or  for  its  business  in  the  harbor  of  Chicago,  would  place  any 
harbor  in  the  country  at  the  mercy  of  a  majority  of  the  legislature  of 
the  State  in  which  the  harbor  is  situated." 

19 
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^'  We  cannot,  it  is  true,  cite  any  authority  where  a  grant  of  this  kind 
has  been  held  invalid,  for  we  believe  that  no  instance  exists  where  the 
harbor  of  a  great  city  and  its  commerce  have  been  allowed  to  pass  into 
the  control  of  a  private  corporation.  But  the  decisions  are  numerous 
which  declare  that  such  property  is  held  by  the  State  by  virtue  of  its 
sovereignty  in  trust  for  the  public."  *  *  *  «  The  legislature  could 
not  give  away  nor  sell  the  discretion  of  its  successors  in  respect  to 
matters,  the  government  of  which,  from  the  very  nature  of  things, 
must  vary  with  varying  circumstances.  The  legislation  which  may  be 
needed  one  day  for  the  harbor,  may  be  different  from  the  legislatiou 
that  may  be  required  at  another  day.  Every  l^slatnre  must,  at  the 
time  of  its  '^  existence,  exercise  the  power  of  the  State  in  the  execu- 
tion of  the  tnist  devolved  upon  it." 

The  limiting  effect  of  police  laws  extends  to  agreements  between 
private  persons.  Under  them  the  conditions  and  relations  may  totally 
change,  or  be  modified,  or  all  remedy  by  action  be  lost.  To  gaming 
contracts,'  as  we  have  already  seen,  the  courts  refuse  their  aid;  and  it 
matters  little  whether  the  act  or  thing  be  prohibited,  or  immoral,  such 
subject  of  contract  is  an  outcast  in  law.  In  seizures  and  forfeitnree, 
created  by  a  statute  in  rem^  it  has  been  said  the  thing  is  primarily  con- 
sidered the  offender,  ^'  or  rather  that  the  offense  attached  primarily  to 
the  thing,  whether  the  offense  he  malum  prohibitum  or  mulum  in  se^ 
That  a  liability  not  contemplated  may  often  attach,  landlords  have  fre- 
quently experienced  under  Civil  Damage  and  Revenue  Acts.*  No 
constitutional  rights  are  interfered  with  when  the  government  deter- 
mines that  the  manufacture  and  sale  of  intoxicating  drinks,  for  use  as 
beverages,  is  a  business  in  which  no  one  may  lawfully  engage,  and  the 
State  has  power  to  declare  that  any  place  kept  and  maintained  for  such 
purpose  is  to  be  deemed  a  public  nuisance  and  abated. 

Wlierever  any  contract  is  manifestly  in  furtherance  of  immorality, 
and  tends  direcjtly  to  contaminate  the  public  mind,  or  is  directly  for- 
bidden, it  will  be  utterly  void.*  Yet  it  may  be  that  the  contract  Las 
been  completed  and  the  price  paid  ;  in  such  cases  it  has  been  held  it 

»  Tatam  v.  Reeve,  67  L.  T.  R.  (N.  S.)  683;  Stone  v.  Mias.,  101  U.  S.  814;  Miller  v. 
Ainmon.  145  U.  S.  421;  Lester  v.  Bael,  49  Ohio,  340.    See  Ernst  v.  Crosby  140  N.  Y. 

864. 

»  Bertholf  v.  O'Reillj,  74  N.  Y.  509;  Dobbins  DistUlery  v.  U.  8.,  96  U.  S.  895*. 
Magler  v.  Kansas,  123  U.  S.  628;  Wilkerson  v.  Rahrer,  140  U.  S.  545;  also,  154  Mass. 
888;  2  Pars.  Cont.  678;  Benj.  Sales,  §  517:  49  Ohio,  447;  Story  Sales,  §§  486, 488, 605; 
Jones  V.  Surprise,  64  N.  H.  248;  1  Story  Eq.  Jur.,  §  294. 

s  Story  Sales,  g  509;  Hull  v.  Rnggles,  56  N.  T.  424. 
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will  not  be  set  aside  either  in  law  or  in  eqaitj,  for  neither  will  meddle 
with  corrapt  contracts,  either  to  enforce  them,  or  to  afford  redress  to 
a  guilty  partv.  Mr.  Story  adds  very  forcibly  "  the  rule  is  not  limited  to 
contracts  which  are  in  direct  and  immediate  violation  of  law,  but  if  a 
bargain  of  sale  be  made  for  the  express  purpose  of  furthering  a  viola- 
tion of  law,  it  will  be  void." 

He  illustrates  the  proposition  by  the  sale  of  drugs  to  a  brewer,  to  be 
used  in  his  brewery  contrary  to  the  provisions  of  the  statute,  and  the 
price  could  not  be  recovered,  although  it  was  not  proven  that  the  drugs 
were  actually  used ;  also,  goods  sold  and  delivered  aboard  a  ship  for  the 
East  Indies  when  such  contracts  had  been  prohibited,  and  the  vendor 
could  not  recover  in  an  action  on  the  bond  given  for  the  price.*  So,  in 
a  sale  of  spirituous  liquors,  with  knowledge  they  are  to  be  used  in  vio- 
lation of  law,  and  an  arrangement  made  to  aid  the  purchaser  to  evade 
the  penalties  of  the  statute,  the  price  of  the  liquors  cannot  be  recovered. 
This  was  the  consequence  in  Jones  v.  Surprise,  in  New  Hampshire, 
where  orders  were  taken  in  the  State  for  liquors  to  be  delivered  out- 
side of  the  State,  with  reasonable  cause  for  the  vendor  to  believe  they 
were  to  be  transported  into  the  State,  and  there  sold  in  violation  of 
law,  and  the  vendor  could  not  recover  the  price,  although  the  sale  was 
lawful  where  made.  The  court  holds  that  ^^  a  rule  of .  comity  does  not 
require  the  people  to  enforce  in  their  courts  any  contract  injurious  to 
their  public  rights,  or  that  offends  their  morals,  or  contravenes  their 
policy,  or  violates  public  law."  Judge  Story  says :  "  Mr.  Justice  Best 
with  great  force  said,  that  ^in  cases  turning  upon  the  comity  of  nations, 
it  is  a  maxim  that  comity  cannot  prevail  in  cases  where  it  violates  the 
law  of  our  own  country,  or  the  law  of  nature,  or  the  law  of  God.  Con- 
traots,  therefore,  which  are  in  evasion  or  fraud  of  the  laws  of  a  country, 
or  of  the  rights  or  duties  of  its  subjects ;  contracts  against  good  morals, 
or  against  religion,  or  against  public  rights,  and  contracts  opposed  to 
the  national  policy  or  national  institutions,  are  deemed  nullities  in  every 
country  affected  by  such  considerations ;  although  they  may  be  valid 
by  the  laws  of  the  place  where  they  are  made. 

Indeed,  a  broader  principle  might  be  adopted,  and  it  is  to  be  regretted 
that  it  has  not  been  universally  adopted  by  all  nations,  in  respect  to 
foreign  contracts,  as  it  has  been  in  respect  to  domestic  contracts,  that 

1  Story  Sales,  g  505;  Jones  v.  Surprise,  64  N.  H.  248;  Webster  ▼.  Manger,  8  Graj, 
56i  ;  Story  Conf .  L. ,  §§  244, 245;  Forbes  v.  Cochrane,  2  Bam.  &  C.  448, 471 ;  Armstrong 
T.  Toler,  11  Wb.  268;  Ckxl.  2,  Ub.  tit.  816;  Graves  t.  Johnson,  156  Mass.  211. 
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DO  man  ought  to  be  heard  in  a  ooart  of  jostioe,  to  enforce  a  contract 
founded  in,  or  arising  out  of,  moral  or  political  turpitude,  or  in  fraud  of 
the  just  rights  of  any  foreign  nation  whatsoever.  The  Soman  law 
contains  an  affirmation  of  this  wholesome  doctrine."  In  Hull  v.  Bug- 
gies, plaintiil  had  sold  to  defendants  a  quantity  of  candies  and  silver- 
ware. ''  The  candies  were  put  up  in  packages  kno^nm  as  '  prize  pack- 
ages,' and  in  some  of  the  packages  were  tickets  with  the  name  of  a 
piece  of  silverware  upon  it.  The  intent  of  the  defendants  was  to  sell 
the  packages  for  more  than  the  value,  the  purchaser  taking  the  chance 
of  getting  a  package  containing  a  ticket,  entitling  him  to  the  article  of 
silverware  named,  in  addition  to  the  package."  It  was  held  that  this 
was  a  lottery  within  the  meaning  of  the  statute ;  that  the  sale,  having 
been  for  the  purpose  of  aiding  in  a  lottery,  was  void,  as  was  also  the 
contract  of  sale,  and  the  plaintiff  could  not  recover. 

Tracy  v.  Talmage,*  twice  considered  in  the  Court  of  Appeals  of 
New  York,  and  fully  reported,  embodied  the  learning  and  the  doctrine 
of  contracts  of  sale  of  property  used  for  illegal  purposes,  and  has  since 
been  recognized  as  a  leading  case  in  our  country.  On  the  motion  for 
reargument,  Mr.  Justice  Comstock  said:  "There  is  certainly  room  for 
distinction,  between  a  case  where  the  seller  or  lender  simply  knows  of 
the  illegal  design,  and  one  where  he  advances  the  money  or  the  goods 
for  the  express  purpose  of  enabling  the  other  party  to  effectuate  such 
design."  He  continues:  "The  principle  should  perhaps  be  stated, 
with  some  qualifications  not  suggested  in  the  former  opinion  of  the 
court.  The  case  may  be  put  of  poison  or  a  deadly  weapon  purchased 
for  the  purpose  of  murder.  The  offense  intended  may  be  of  such 
enormity,  that  no  man  having  a  knowledge  of  the  design  can  remain 
neutral,  without  being,  in  a  just  sense,  a  criminal  himself.  Where  ^e 
design  is  to  violate  the  fundamental  laws  of  society,  a  positive  duty  of 
intervention  may  arise,  to  prevent  the  perpetration  of  a  crime." 

Sunday  laws  may  avoid  any  contract  made  and  completed  on  that 
day.'  If  part  performance,  or  a  new  promise,  is  oh  another  day,  the 
price  may  be  recovered.  Usury  laws  not  infrequently  prohibit  a  re. 
covery  of  the  principal  as  well  as  the  interest.  Contracts  for  or  in  aid 
of  smuggling  fall  under  these  rules,  and  are  void ;  and  contracts  for 
distribution  of  prize  proceeds  in  fraud  of  laws  existing  at  the  time, 

'•  Tracj  V.  Talmage,  14  N.  T.  103,  at  p.  214;  see  Hayes  v.  Hyde  Park,  158  Mass.  514. 

•  Story  Sales,  501,  502,  and  notes;  Cortesy  v.  Territory  New  Mexico,  Sup.  Ct, 
Aug.  24,  1892.  82  Pac.  B.  504;  1  id.  201;  Com.  ▼.  McNeese,  156  Haas.  281;  Story 
€onf.  L.,  g§  246,  240. 
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though  since  repealed,  or  the  war  at  aii  end,  most  fail/  In  Wetherell 
V.  Jones,  Lord  Tenterden  said :  "  When  a  contract,  «rhich  a  plaintiff 
seeks  to  enforce,  is  expresslj,  or  by  implication,  forbidden  by  the  stat- 
ute, or  common  law,  no  court  will  lend  its  assistance  to  give  it  effect." 
Contracts  in  aid  of  the  public  enemy,  to  cover  enemy's  property,  to 
carry  on  slave  trading,  for  contraband  of  war,  or  in  violation  of  treaty 
obligations,  and  forbidden  by  the  government,  cannot  stand.  Judge 
Story  gives  the  example  of  contracts  made  in  a  foreign  country,  to  pro- 
cure loans  jn  our  own  country,  in  order  to  assist  the  subjects  of  a 
foreign  State  in  the  prosecution  of  war  against  a  nation  with  which  we 
are  at  peace,  for  such  conduct  is  inconsistent  with  just  and  impartial 
neutrality.  The  arbitration  and  award  in  the  Alabama  Claims  pro- 
ceeded on  such  principles. 

In  Oscanyan  v.  Arms  Company,  the  Supreme  Court  of  the  United 
States  held,  that  where  it  was  shown  by  the  opening  statement  of 
counsel  for  the  plaintiff,  that  the  contract  on  which  the  suit  is  brought 
is  void,  as  being  either  in  violation  of  law  or  against  public  policy,  the 
court  may  direct  the  jury  to  find  a  verdict  for  the  defendant.  A  . 
consul-general  of  a  foreign  government,  residing  in  this  country,  en- 
tered into  a  contract  whereby,  in  consideration  of  a  stipulated  per- 
centage, he  agreed  to  use  his  influence  in  favor  of  a  manufacturing 
company  here,  with  the  agent  of  that  government  sent  to  examine  and 
report  in  regard  to  the  purchase  of  arms  by  it.  By  exerting  his  influ- 
ence, sales  of  arms  were  made  by  the  company  to  that  government, 
and  he  brought  suit  to  recover  the  percentage.  Held,  that  in  a  court  of 
the  United  States  there  can  be  no  recovery  on  the  contract.  In  Lee 
Y.  Johnson,  the  same  court  held  that  when  it  clearly  appears  in  a  pro- 
ceeding that  a  claim  set  up  is  against  public  policy,  and  that  in  no 
event  could  it  be  sustained,  the  tribunal  should  dismiss  it  whether  the 
allegations  of  the  party  have  or  have  not  raised  the  question." 

That  contracts  against  public  policy  are  void  is  unquestioned,  but  as 
Messrs.  Story  and  Benjamin,  and  other  writers  of  eminence  and  judges 
of  great  authority,  have  said,  it  is  difficult  to  exactly  define  what  con- 
stitutes public  policy.     This  rule  may  be  safely  laid  down,  that  what- 

>  Armstrong  t.  Toler,  11  Wh.  258;  Springfield  Bank  v.  Merrick,  14  Mass.  823 ; 
WeTineU  v.  Reed,  5  T.  R.  599;  Wetherell  v.  Jones,  8  Barn.  &  A.  225:  Pellicat  v. 
Angel],  2  Cromp.,  M.  &  R.  811;  1  Kent  Com.  67,  68;  Oscanjan  v.  Arms  Companj,  108 
U.  S.  261;  Lee  v.  Johnson,  116  U.  S.  43.  Contracts  to  violate  the  laws  of  another 
State  cannot  be  enforced.  Graves  v.  Johnson.  156  Mass  211;  Pollock  Con.  (5th  ed.), 
1808:  Banchor  v.  Maine,  47  Me.  58;  see  Hayes  v.  Hyde  Park,  158  Mass.  514;  Fisher 
V.  Lord,  68  N.  H.  514;  Wejmell  v.  Reed,  5  T.  R.  599;  Com.  v.  Zelt,  188  Pa.  St.  615; 
Gmylord  v.  Soragen,  82  Vt.  110. 
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ever  contravenes  an  actual  role  of  policy,  or  which  interfons 
injorioiisly  with  the  true  intereBts  of  society,  is  against  pnblic  policy." 
To  it  may  be  added  the  farther  statement,  in  Mr.  Story's  words,'  *^A 
contract  in  violation  of  the  common  law  may  be  void  either  because 
it  is  immoral,  or  because  it  is  against  public  policy.'*  The  same  prin- 
ciples are  appealed  to,  and  the  same  results  reached ;  the  reasoning, 
also,  is  similar  in  cases  arising  under  the  express  terms  or  prohibitions 
of  police  laws,  or  under  the  more  elastic  term  of  public  policy,  whether 
it  be  exhibited  in  the  language  of  statutes,  or  treaties,  by  the  common 
law,  or  is  declared  in  the  judgments  of  courts.  Public  policy  rests 
on  the  same  basis  with  poUce  laws ;  and  the  police  power,  exercised 
necessarily  for  the  public  welfare,  sustains  them  alike.  It  is  under 
this  phrase  that  we  find  most  of  the  cases  grouped,  which  have  beeu 
held  illegal.  Contracts  oontra  honaa  mares  are  void.  ^^  The  maxim 
applicable  to  such  cases  \a^^ex  turpi  contrcuttu  nan  oritur  adioj^  which 
is  an  expression  of  public  policy,  and  needs  for  its  enforcement  no 
express  statute.' 

A  bookseller  cannot  recover  the  price  of  books,  or  prints,  or  carica- 
tures of  a  grossly  libellous,  immoral  or  obscene  character,  although 
they  be  sent  in  answer  to  an  order  therefor.  So,  also,  it  is  a  good  de- 
fense to  an  action  for  not  supplying  manuscript  to  complete  a  work, 
the  copyright  of  which  has  been  sold,  according  to  agreement,  that  the 
matter  of  the  work  is  unlawful  and  immoral  On  the  other  hand,  if 
a  printer,  after  he  has  printed  part  of  the  work,  discover  that  it  con- 
tains libellous  matter,  and,  in  consequence,  refuses  to  complete  the 
printing  of  the  work,  he  may  nevertheless  recover  for  so  much  as  he 
has  done."  Judge  Story  observes  that  ^'  it  mav  be  well  to  take  notice 
of  a  distinction  often  but  not  universally  acted  upon  in  courts  of  equity 
as  to  the  nature  and  extent  of  the  relief  granted  or  refused  to  parties  to 
transactions  against  public  policy."  There  are  cases  where  the  agreement 
^^  beiug  against  public  policy,  the  circumstance  that  the  reUef  is  asked 
for  by  a  party  who  is  pwrtioeps  criminia  is  not,  in  equity,  material. 

1  Stoiy  Sales,  §  489;  Benj.  Sales,  §  517;  see  opinion  Jessel,  M.  B.,  Printing  ft 
N.  Co.  V.  Sampson,  19  Eq.  465;  Graves  v.  Jolinson.  156  Mass.  211.  An  agreement 
to  avoid  competition  for  the  pnblic  printing  was  declared  void.  Brooks  v.  Ckwper, 
26  Atl.  K.  978.  "  An  agreement,  tlie  real  nature  and  purpose  of  which  is  to  sup 
press  competition  in  an  article  of  food  and  so  tends  to  enhance  the  price,  is  contraiy 
to  public  policy  and  void."    Jndd  v.  Harrington,  189  N.  T.  105. 

*  Story  Sales,  §  488;  1  Story  Eq.  Jar.,  §§  298,  299,  801.  In  cases  of  promiuf^ 
pudicitia  there  is  a  distinction  between  actions  restraining  the  use  of  aecurity  given 
and  actions  seeking  a  restoration  of  property. 


Limitation  of  Pouob  Powebs.  295 

The  reason  is  that  public  interest  requires  that  relief  should  be  given  ; 
and  it  is  given  to  the  public  through  the  party,  and  in  these  cases  relief 
will  be  granted  not  only  by  setting  aside  the  agreement,  but  also,  in 
many  cases,  by  ordering  a  repayment  of  any  money  paid  under  it."* 
Lord  Mansfield  said  there  are  "  laws  calculated  for  the  protection  of 
the  subject  against  oppression,  extortion,  deceit,  etc.  If  such  laws  are 
violated,  and  the  defendant  takes  advantage  of  the  plaintiff's  condition 
or  situation,  there  the  plaintiff  should  recover."  Lord  Thurlow  thought 
that  where  money  had  been  paid  for  an  illegal  purpose,  the  parties 
should  be  put  back  to  the  state  where  thoy  were  before,  if  courts  of 
justice  meant  to  prevent  the  perpetration  of  crimes. 

Where  both  parties  are  truly  in  pari  delicto  relief  is  not  granted, 
unless  where  public  policy  would  thereby  be  promoted,  but  the  courts 
have  hesitated  to  enforce  the  rule  against  illegal  contracts  when  they 
involved  neither  moral  turpitude  nor  violated  any  general  principle  of 
public  policy,  and  money  or  property  had  been  advanced  upon  them. 
This  has  been  seen  in  usury  cases,  and  where  in  cases  of  corporations 
the  doctrine  of  tdtra  vires  has  been  invoked.  It  has  even  been  held 
that  if  a  note  given  for  a  loan  was  void,  the  loan  and  its  security  was 
valid  and  might  be  enforced  ;  and  in  Railway  Company  v.  McCarthy  it 
is  said  that  '^  the  doctrine  of  ttUra  vires,  when  invoked  for  or  against  a 
corporation,  shoald  not  be  allowed  to  prevail  where  it  would  defeat  the 
ends  of  justice  or  work  a  legal  wrong."'  Doubtless  however  we  must 
return  to  the  proposition  cited  in  Bank  of  Salina  case,  from  the  opinion 
in  Thomson  v.  Thomson,  where  the  agreement  was  relied  upon,  and,  if 
allowed,  the  plaintiff  would  reap  the  fruits  of  a  violation  of  law,  and 
it  was  said  that  where  ^'  the  plaintiff  cannot  stir  a  step  but  through  that 
illegal  agreement,  it  is  impossible  for  the  court  to  enforce  it."  This  is 
the  rule  in  Miller  v.  Ammon,  that  "  when  a  plaintiff  cannot  establish 
his  cause  of  action  without  relying  upon  an  illegal  contract  he  cannot 
recover.  It  is  immaterial  that  the  statute  does  not  declare  a  contract 
made  in  violation  of  it  void.     The  law  adjudges  it  so,"  the  court  says, 

1  Smith  V.  Bromley,  Doug.  695,  note;  Rider  ▼.  Kidder,  10  Ves.  8S6;  Neville  y. 
Wilkinson.  1  Bro.  Ch.  547;  18  Vesey,  882;  Duvall  v.  Wellman,  124  N.  Y.  156; 
Bank  of  Salina  v.  Alvord,  81  N.  Y.  476;  City  of  Buffalo  v.  Balcom,  184  N.  Y.  582; 
Pratt  V.  Short,  79  N.  Y.  487;  Dancomh  v.  N.  Y..  H.  A  N.  R.  R..  84  N.  Y.  201;  Rohin- 
80D  V.  Bland,  2  Burr.  1077. 

*  Railway  Co.  v.  McCarthy,  96  U.  8.  258;  Rider  Life  Ins.  Co.  ▼.  Roach,  97  N.  Y. 
878;  Thomson  y.  Thomson,  7  Vesey,  478:  Miller  v.  Ammon,  145  IT.  S.  421;  Dnval  v. 
Wellman.  124  N.  Y.  156;  Crocker  v.  Whitney,  71  N.  Y.  178;  see  79  N.  Y.  445;  Rob- 
inaon  y.  Bland,  2  Burr.  1077. 
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in  Crocker  v.  Whitney,  and  in  Pratt  v.  Snort  the  condition  is  stated  that 
to  entertain  any  action  upon  a  transaction  of  which  the  prohibited  act 
is  a  part,  it  must  be  '^  without  sanctioning  the  illegality." 

The  Court  of  Appeals  of  New  York,  in  Duval  v.  Wellman,  held 
that  ''  although  a  court  of  equity  will  not,  as  a  general  rule,  lend  its 
aid  to  either  of  the  parties  to  an  illegal  contract,  by  enforcing  its  exe- 
cution or  rescinding  it,  when  the  parties  are  not  equally  guilty,  and 
when  the  public  interest  is  advanced  by  allowing  the  more  excusable  of 
the  two  to  sue  for  relief,  the  courts  will  take  cognizance  of  an  actioo 
for  that  purpose,  and  will  grant  rehef  by  setting  aside  the  contract  and 
restoring  the  injured  party  to  the  original  position.  To  establish  a 
defense  in  such  an  action,  it  is  not  sufficient  for  defendant  to  show 
merely  that  the  plaintiff  is  particeps  criminisj  but  it  must  appear  that 
the  parties  were  in  pari  delicto^  unless  the  contract  be  mcUtmi  in  se. 
In  an  action  to  recover  back  money  paid  by  plaintiff  to  defendant,  who 
carried  on  a  business  known  as  ''  a  matrimonial  bureau,"  on  an  agree- 
ment by  him  to  procure  a  husband  for  her ;  he  to  return  the  money 
paid  on  a  day  named,  if  at  that  time  she  was  willing  to  give  up  all  ac- 
quaintance with  gentlemen  introduced  to  her  by  defendant,  there  was 
no  evidence  of  actual  over-persuasion  or  undue  influence.  The  court 
held  as  a  legal  conclusion  that  the  contract  was  illegal  and  that  the  par- 
ties to  it  were  equal  in  guilt,  and  directed  a  verdict  for  defendant 
Held,  error ;  that  wliile  the  contract  was  illegal,  at  most  the  inferences 
to  be  drawn  from  the  facts  as  to  the  equality  of  guilt  were  for  the 
jury.  It  seems  that  the  business  of  promoting  marriages  is  against 
the  policy  of  the  law  and  public  interest,  and  the  courts  will  aid  a  party 
who  has  patronized  such  a  business  by  relieving  him  or  her  from  all 
contracts  made,  and  will  grant  restitution  of  any  money  paid  or  prop- 
erty transferred.  It  seems,  also,  that  contracts  by  one  party  to  procure, 
for  a  consideration,  a  husband  or  wife  for  the  other  are  considered  as 
fraudulent  in  their  character,  and  the  party  paying  the  consideration 
will  be  regarded  as  under  a  species  of  undue  influence." 

''For  the  sake  of  the  public,  the  bargain  is  rescinded"  in  many 
cases  as  instanced  in  Chesterfield  v.  Janssen.  ,Con tracts  to  procure  the 
passage  of  a  law  by  sinister  means ;  or  to  obtain  signatures  for  the 
pardon  of  a  criminal ;  or  to  abandon  the  prosecution  of  the  petition 
against  the  return  of  a  member  of  the  House  of  Commons  ;  or  for  an 
interest  in  a  contract  prohibited  to  a  member  of  the  council ;  or  in  vio- 
lation of  public  trust  or  confidence,  as  for  suppression  or  disclosure  of 
testimony ;  or  to  pay  public  officers  for  their  personal  benefit  for  acts 
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done  in  their  official  capacity ;  or  asBignments  of  the  half  pay  of  a 
retired  officer,  which  operates  as  a  fraud  upon  the  public  bounty ;  or 
an  assignment  of  the  fees  and  profits  of  office;  contracts  with  an  attor- 
ney to  defend  cases  if  such  are  brought  for  future  violations  of  law ; 
and  where  there  is  a  prohibition  of  champerty  and  maintenance,  con- 
tracts which  have  a  tendency  to  encourage  champerty  ;  all  these  are 
void  as  against  public  policy/  And  for  the  same  reason  courts  of  jus- 
lice  have  frowned  upon  post  obit  bonds,  iniquitous  loans,  contracts 
made  by  sailors  for  disposition  of  their  prize  money,  contracts  made  in 
circumstances  of  pecuniary  distress,  where  undue  sacrifices  are  made, 
and  for  insufficient  consideration,  and  all  contracts  which,  in  the  lan- 
guage of  Mr.  Bay,  in  his  book  on  limitations  of  contracts,  invade  any 
one  of  the  interests  cherished  by  the  law,  although  not  indictable  and 
not  prohibited  by  statute.  It  was  said  that  even  after  the  repeal  of 
the  statutes  against  usury  in  England,  the  doctrine  by  which  the  Court 
of  Chancery  afforded  relief  against  improvident  and  extravagant  bar- 
gains was  not  altered. 

Public  policy  repudiates  contracts  of*  such  description,  because  of 
their  evil  effects  and  mischiefs  to  the  public.  It  finds,  on  the  contrary, 
a  good  consideration  for  a  gift  proposed  to  secure  good  manners  and 
morals.  In  Hamer  v.  Sidway,'  defendant's  testator  agreed  with  his 
nephew,  plaintiff's  assignor,  that  if  he  would  refrain  from  drinking 
liquor,  using  tobacco,  swearing,  and  playing  cards  or  billiards  for 
money  until  he  should  become  twenty-one  years  of  age,  he  would  pay 
him  $5,000.  The  agreement  was  kept  on  the  nephew's  part,  who, 
soon  after  coming  of  age,  wrote  to  the  uncle,  stating  the  sum  was  due 
and  asking  payment,  and  received  an  answer  admitting  the  agreement, 
and  saying  that  the  testator  had  the  money  in  bank  set  apart,  which  he 
proposed  to  hold  for  his  nephew  until  he  was  capable  of  taking  care  of 
it.  It  was  thereupon  agreed  that  the  money  should  remain  on  interest. 
The  agreement  was  held  valid  and  enforceable.  It  was  said  of  loans 
affected  by  the  Macedonian  decree,  which  were  made  while  the  son 
was  under  paternal  authority,  and  were  not  allowed  to  be  valid,  even 
after  the  death  of  the  father,  that  it  was  not  so  much  out  of  favor  to 
the  son  as  out  of  odium  to  the  creditor,  who  had  made  an  unlawful 
loan»  vicious  in  its  origin  and  in  its  example. 

1  1  Atk.  801;  Boynton  t.  Habbard,  7  Mass.  119;  Bispham  Pr.  Eq./§  229;  1  Story 
Bq.  Jar.,  §§  298-296.  887,  848;  Ray  Contractaal  LimiUtions,  2,  5,  9;  Bowman  v. 
Phillips,  41  Kans.  864;  Baford  ▼.  Loaisville  &  N.  R.  R.  Co.,  82  Ky.  286;  Chester- 
field ▼.  Janssen,  2  Ves.  158;  Bispham  Pr.  Eq.,  §g  221,  224. 

>  Hamer  ▼.  Sidway,  124  N.  Y.  588. 
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These  are  the  considerations  affecting  another  class  of  cases,  the  last 
which  we  shall  mention  in  this  connection,  respecting  contracts  for  the 
procurement  or  sale  of  pablic  offices.  Such  are  held  illegal  in  their 
subject-matter,  and  utterly  void  as  contrary  to  the  soundest  public 
policy/  Lord  Coke,  in  his  commentary,  notes  in  the  instances  he 
mentions,  ^^that  all  promises,  bonds  and  assurances,  as  well  on  the  part 
of  the  bargainor  as  of  the  bargainee,  are  void  by  the  same  act.  Nulla 
alia  re  magia  liamana  respublica  interiit^  qtiam  quod  magiatratw 
officia  venalia  erant^^^  and  stating  the  law  of  England,  that  ^^  no  officer 
or  minister  of  the  king  shall  be  ordained  or  made  for  any  gift  or  broc- 
age or  affection  ;  nor  that  any  which  pursueth  by  him,  or  any  other 
privily  or  openly  to  be  in  any  manner  of  office,  shall  be  put  in  the 
same  office  or  any  other,"  says,  ^^  A  law  worthy  to  be  written  in  letters 
of  gold,  but  more  worthy  to  be  put  in  execution."  He  concludes  with 
the  rule,  ^'  Such  condition  as  is  intended  by  the  law  to  be  annexed  to 
any  thing  is  as  strong  as  if  the  condition  were  in  vniting." 

1  Story  Eq.  Jar.,  §  841;  1  Dig.  L.  14,  t.  6,  1, 1;  see,  however,  note  1  Story  Eq. 
Jar.  (8th  ed.)  p.  828  and  note  8,  p.  829;  Go.  Litt.  284a;  1  Story  Eq.  Jar.,  g  229;  1 
AtL  fi.  800;  7  Mass.  119. 
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CHAPTER   XIV. 

PUBUG  POLICY  AND  ITS  OBLIGATIONS   IN  MATTERS  OP  CONTRACTS, 

COMBINATIONS  AND  STRIKES. 

No  exact  definition  of  public  policy  will  be  found.  Whatever  is 
detrimental  to  the  interests  of  the  public,  as  understood  at  the  time, 
falls  within  its  ban.  It  is  sufficient  that  this  tendency  be  shown,  and 
we  have  not  to  wait  for  the  appearance  of  detrimental  results.  Posi- 
tive law,  or  the  express  terms  of  a  statute,  are  not  necessary  to  its 
declaration.  The  welfare  and  security  of  civil  society,  for  which  gov- 
ernment is  constituted  and  laws  are  made,  are  the  common  foundation 
of  public  policy  and  statute  law,  and  necessity  guides  them  both.' 
^*'  The  government  of  the  Confederacy  had  no  existence  except  as  or- 
ganized treason,"  says  the  United  States  Supreme  Court  in  Spott  v. 
United  States,  "  but  the  acts  of  the  States  in  rebellion,  in  the  ordinary 
course  of  administration  of  law,  must  be  upheld  in  the  interest  of 
civil  society,  to  which  such  a  government  was  a  necessity."  If  recusant 
to  its  duty,  the  disorders  which  government  should  prevent  are  pres- 
ent, and  peace  and  liberty  of  action  and  rights  of  property  may  be 
invaded  under  tho  guise  of  authority  from  unlawfully  constituted 
bodies  which  the  law  cannot  recognize,  or  by  an  irregular  strife  for  the 
benefit  of  individuals  working  a  public  injury. 

It  is  superfluous  to  multiply  examples.  The  Buffalo  strike  against 
railroads,  the  Homestead  riots  against  iron  industry,  and  the  Tennessee 
outbreak  of  miners  within  one  year,  when  half  the  militia  force  of 
each  of  these  States  was  brought  into  the  field  to  restore  peace  within 
its  own  fold,  show  what  fearful  consequences  flow  immediately  from 
a  disregard  of  experience  from  precedents,  and  a  neglect  of  principles 
vindicated  in  the  history  of  English  and  American  law.  ^'A  con- 
spiracy of  any  kind  is  iHcgal,  though  the  matter  about  which  they 

>  Spott  V.  U.  8.,  20  Wall.  459:  Walker's  Ex'rs  v.  U.  S.,  106  U.  S.  418;  Lamar  v. 
Micou.  113  U.  8.  476;  Aastin  v.  Searing,  16  N.  Y.  113;  I^roy  v.  HHl,  3  H.  &  N.  703; 
Mitchell  ▼.  ReTnolds,  1  P.  Wms.  181;  1  Smith's  L.  Cases  and  note,  {(06;  The  People 
▼.  Fisher,  14  Wend.  10. 
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conspired  might  have  been  lawfal  for  them  to  do  without  a  conspiracy,'' 
is  the  rule  from  modern  reports.  Upon  the  rule  found  that  a  con- 
spiracj  to  raise  wages  is  an  act  injurious  to  trade  and  commerce,  the 
King  V.  Journeymen  Tailors  of  Cambridge,  and  The  Tubwomen  v. 
The  Brewers  of  London,  are  quoted  from,  in  People  v.  Fisher,  with 
the  statement  that  the  latter  case  has  been  cited  by  all  subsequent 
writers  on  criminal  law.'  These  are  again  used  as  authority  for  im- 
portant recent  decisions.  In  People  v.  Trequier  and  others,  the 
defendants,  journeymen  hatters,  were  indicted  and  convicted,  who, 
being  persons  of  evil  minds  and  dispositions,  did  conspire  and  com- 
bine, confederate  and  agree  together  to  prevent  and  hinder  one  Daniel 
Acker  from  being  employed  in  his  business  as  a  hatter,  and  to  cause 
him,  the  said  Daniel  Acker,  to  be  discharged  from  his  employment  as 
a  hatter.  This  trouble  was  because  Acker  had  not  agreed  to  certain 
rules  and  regulations  framed  by  other  hatters,  and  was  accused  of 
working  for  ^^  knocked  down  wageSj^^  which  he  denied. 

These  cases  seem  to  hold  that  journeymen  may  simply  refuse  to  work 
unless  they  receive  an  advance  of  wages;  but  if  they  do  so  by  precon- 
cert or  association,  they  may  be  punished  for  a  conspiracy. 

A  combination  and  agreement  between  the  East  India  Company's 
officers  to  resign  was  declared  unlawful,  and  the  parties  might  bo 
indicted  for  conspiracy.  If  several  go  to  a  theatre  by  previous  agree- 
ment to  hiss  an  actor,  or  cry  down  a  play,  they  are  guilty  of  a  con- 
spiracy. So,  also,  a  combination  to  raise  the  price  of  funds  b}'  false 
rumors  is  indictable.  In  conspiracy  under  the  common  law  the  crime 
may  be  complete  by  the  unlawful  agreement.  It  is  not  necessary  by  the 
common  law  that  any  act  be  done  in  pursuit  of  it,  and  it  may  be  inferred 
from  the  circumstances  of  the  case.  As  was  said  in  the  Early  case; 
"  It  was  not  for  the  denial  to  work  they  were  indicted,  but  a  conspiracy  of 
any  kind  is  illegal."  The  same  opinion  adds :  ''Among  these  we  find  pre- 
cedents at  common  law  against  journeymen  for  conspiring  to  raise  their 
wages  and  lessen  the  time  of  labor,  and  to  compel  masters  to  pay  a  whole 

*  King  V.  Joameymen  TaUors,  8  Mod.  11;  Tubwomen  v.  London  BreweTS,  8  Mod.  11, 
note  to  1  Wlieeler'B  Cr.  Gases,  p.  149;  Ibidem,  People  v.  Trequier.  The  Cr.  Rec.,  p. 
142,  January,  1823;  see  5  T.  R.  636;  Rex  v.  Bykerdyke.  1  M.  &  Rob.  179;  1  WL.  Cr. 
Cases,  151;  4  Burr.  2472;  2  CampbeU,  358;  3  M.  &  8.  67:  1  Salk.  174;  1  Stra.  144;  3 
Chitty  Cr.  L.,  note  9.  In  England  it  was  not  necessary  to  allege  or  proye  any  overt 
act  in  pursuance  of  the  conspiracy.  O'Connell  v.  Regina,  11  CI.  &  Fin.  155.  The  rule 
of  the  common  law  was  changed  in  New  York.  An  overt  act  is  required  in  New 
York  to  complete  the  offense.  2  R.  8.  692.  §  10;  Penal  Code,  §  171;  People  v.  Shel- 
don, 54  N.  Y.  St.  R.  518;  see  note  2.  Chap.  IX.  '*  An  agreement  to  engage  in  a 
prise  fight  is  a  conspiracy  to  commit  a  crime."    Seville  v.  State,  49  Ohio,  117. 
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day's  work ;  against  journeymen  lamp-lighters,  for  conspiring  to  raise 
wages,  and  for  joomeymen  carriers  for  the  like  offense ;  against  salt 
makers,  for  conspiring  to  enhance  the  price  of  salt ;  against  jonmey- 
men  serge-weavers,  for  refusing  to  work  for  a  master  who  had  em- 
ployed a  man  contrary  to  certain  rules  entered  into  by  conspiracy ; 
against  journeymen  leather  dressers,  for  conspiring  to  induce  a  man  to 
turn  a  person  out  of  his  employment ;  against  master  rope-makers,  for 
conspiring  not  to  employ  journeymen  who  had  left  their  last  master 
without  his  consent.  Some  of  these  offenses  seem  to  have  had  for 
their  object  the  oppression  and  injury  of  an  individual ;  others  were 
calculated  to  injure  the  public.  The  immediate  object  in  those  cases, 
as  in  this,  probably  was  to  benefit  the  conspirators  themselves;  but  if 
their  individual  benefit  is  to  work  a  public  injury,  a  conspiracy  for 
such  an  object  is  against  the  spirit  of  the  common  law." 

Many  important  considerations,  brought  to  view  by  the  circum- 
stances of  a  recent  case,  are  stated  in  the  opinion  of  the  United  States 
Supreme  Court.'  It  says:  ^'Ordinarily  the  law  leaves  to  parties  the 
right  to  make  such  contracts  as  they  please,  demanding,  however,  that 
they  shall  not  require  either  party  to  do  an  illegal  thing,  and  that  they 
shaD  not  be  against  public  policy,  or  in  restraint  of  trade."  There  are 
certain  fundamental  rights  which  no  man  can  barter  away,  and  which 
government  cannot  deny  to  him;  '^a  contract  not  to  set  up  any  defense 
whatever  to  any  suit  that  may  be  begun  upon  fifty  different  causes  of 
action,  is  in  violation  of  public  policy.  Some  private  rights,  such  as 
defenses  under  usury  laws,  or  statutes  of  limitation,  or  to  contracts 
having  for  their  objects  the  perversions  of  the  ordinary  operations  of 
the  government,  or  the  rights  to  life  and  personal  freedom,  are  founded 
in  public  policy,  which  is  promoted  when  the  defense  is  made  to 
adverse  claims,  and  is  contravened  by  the  refusal  to  make  such  defense." 
Again,  the  action  of  courts  is  to  decree  a  spetdfic  performance  of  agree- 
ments, and  at  times  a  mandatory  injunction  issnes  to  prevent  a  refnsal 
to  perform  a  covenant,  or  stipulated  duty,  while  on  other  occasions  all 
interference  is  refused,  because  the  parties  are  in  equal  fault,  neither 

»  The  Pope  Mfg.  Co.  ▼.  li.  PWUip  GormuUy,  144  U.  8.  324-254;  Knowlton  ▼. 
Congress  and  Empire  Sp.  Co.,  57  N.  Y.  518;  CoUee  v.  Troy  City  D.  Co.,  11  Han,  897; 
nvr.3  ▼.  NichoUs,  2  C.  B.  501;  Hayes  ▼.  Rudd.  83  N.  Y.  251;  Leonard  v.  Poole,  114 
N.  Y.  371;  Harvoy  v.  Morrill,  150  Mass.  1;  Hobbs  v.  Cons.  Gas  Co.  of  Bait.,  180 
U.  G.  896;  Tho  St.  Louis,  V.  C;  T.  H.  R.  R.  Co.  ▼.  T.  H.  ^c  L  R.  R,  Co.,  145  U.  S. 
893;  Rogers  y.  Maddock,  Bng.  Ct.  App.,  07  L.  T.  R.  (N.  8.)  829;  Mills  ▼.  Dunham,  64 
L.  T.  R.  (N.  8.)  712;  Judd  ▼.  Harrington,  189  N.  Y.  105. 
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CHD  ask  for  aid,  and  the  conrt  will  not  enter  npon  their  differences. 
The  pnblic  interest  often  is  paramount. 

This  appears  in  the  exaction  of  full  performance  of  conditions  bene- 
ficial to  the  pnbUc,  or  in  the  refusal  to  enforce  provisions  of  injurious 
eflfect.*  In  Gibbs  v.  Consolidated  Gas  Company  of  Baltimore  the 
court  said,  "  A  corporation  cannot  disable  itself  by  contract  from  per- 
forming the  pnblic  duties  which  it  has  undertaken,  nor  by  agreement 
compel  itself  to  make  public  accommodations  snbservient  to  its  private 
interests."  This  was  the  rule  governing  the  case  of  Arnot  v.  Pittston 
and  Elmira  Coal  Company  where  the  contract  was  to  keep  out  of  the 
market  a  supply  of  coal.  In  Oliver  v.  Gilraore,  where  the  public 
interest  was  merely  in  the  restriction  of  trade,  through  a  contract,  bind- 
ing  the  party  not  to  use  his  plant  for  the  production  of  strap  and  T 
hinges  for  five  years,  the  contract  was  held  void  as  against  public  policy. 
In  Atcheson  v.  Mallon,  where  a  contract  for  public  work  was  to  be 
awarded  to  the  bidder  thereon  who  offered  the  most  favorable  terros^ 
any  agreement  between  parties  to  restrain,  or  lessen  rivalry  or  com- 
petition between  them,  was  declared  to  be  void,  although  no  detri- 
mental result  was  shown.  Separate  sealed  proposals  were  filed,  bat 
two  of  the  pai-ties  agreed  to  share  the  profits  and  the  losses,  if  the  con- 
tract was  awarded  to  cither  of  them,  and  this  agreement  was  held  con- 
trary to  public  policy  and  void. 

Mills  V.  Mills  in  the  State  of  New  York  was  of  this  public  character. 
The  consideration  of  the  contract  in  suit  was  that  one  of  the  parties 
would  give  ' '  all  the  aid  in  his  power,  spend  such  reasonable  time  as 
was  necessary,  and  generally  use  his  influence  and  exertions  to  procure 
the  passage  into  a  law"  of  a  bill  introduced  in  the  legislature.  ^'  Such 
contracts,"  the  court  said,  "  tend  to  subject  the  legislature  to  secret  im- 
proper and  corrupt  influences,  and  will  not  be  enforced.  A  like 
disposition  was  made,  in  an  action  on  an  agreement  entered  into  in  the 
State  to  gamble  in  the  legalized  lotteries  ut  another  State. 

The  enforcement  of  contracts  with  water  companies  was  before  the 
Supreme  Court  of  Kansas  in  March,  1893.  The  company  contended, 
that  inasmuch  as  payment  was  required  only  from  the  city,  for  the  use 

1  Gibbs  y.  Cons.  Gas  Co.  of  Bait.,  130  U.  S.  896;  Arnot  v.  P.  &  E.  Coal  Co..  6S 
N.  Y.  558;  Oliver  v.  Qilmore,  53  Fed.  R.  562;  Atcheson  v.  Mallon,  43  N.  Y.  147; 
Mills  V.  Mills,  40  N.  Y.  543;  Goodrich  v.  Houghton.  134  N.  Y.  115.  McLanahan  v. 
Mott,  N.  Y.  Sup.  Ct.,  Gen.  T.,  Ist  Dept..  Nov.  17,  1893,  25  N.  Y.  Supp.  898,  holds 
that  a  sale  of  the  N.  R.  Bridge  Company  bonds  on  the  plan  proposed  is  a  lottery 
scheme  and  to  be  restrained.  See  chap.  IZ,  p  175.  Greentield  ▼.  Gilman,  140  K. 
Y.168. 
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of  hydrants  for  eztiDgaishment  of  fires  and  other  public  pnrposes,  tlie 
city  conld  only  complain  in  case  of  a  failure  to  supply  water  sufficient 
in  quantity  for  the  pubUc  purposes  of  the  city.  The  city  of  Winfield 
entered  into  a  contract  with  the  Winfield  Water  Company  for  the  con- 
struction of  a  system  of  water- works,  and  to  supply  the  city  and  its 
citizens  with  wellnsettled  and  wholesome  water.  The  city  contracted  for 
certain  rates  for  the  use  of  hydrants  for  the  extinguishment  of  fire, 
flushing  gutters,  etc.  The  company  agreed  to  furnish  water  free  to 
the  city  at  certain  public  places,  and  to  furnish  it  to  the  citizens  of  the 
city  at  certain  rates.  Held,  that  '^  it  is  not  only  the  right  of  the  city 
authorities,  under  the  contract  between  said  parties,  but  it  is  their  duty 
to  enforce  the  terms  of  the  contract  as  to  the  quality  of  the  water 
supplied ;  not  only  to  the  city  for  public  purposes,  but  also  to  private 
citizens  for  private  uses.'"  There  can  be  no  matter  of  higher  public 
concern  to  every  city  than  the  supply  of  pure  and  wholesome  water  for 
all  useful  purposes,  and  as  population  becomes  more  and  more  com- 
pact, and  cities  grow,  the  ability  of  the  individual  member  of  the 
municipal  corporation  to  supply  his  individual  wants  in  that  direction 
constantly  diminishes,  and  in  all  the  larger  places  it  becomes  a  matter 
of  absolute  public  necessity  that  the  city  itself  should,  directly  or  in- 
directly, provide  the  supply." 

"  The  preservation  of  favorable  sanitary  conditions  is  one  of  the  very 
highest  duties  devolving  on  city  authorities,  and  nothing  else  so  directly 
and  materially  affects  the  health  of  the  community  as  the  character  of 
its  water  supply.  We  think  the  ordinance  which  became  a  contract 
between  the  parties  shows  clearly  that  these  considerations  were  in  the 
minds  of  the  parties  to  the  contract  at  the  time  it  was  made.  Section 
17  contains  an  agreement,  on  the  part  of  the  water  company,  to  keep 
said  works  always  in  operation,  and  supply  in  ample  quantity  the  city 
and  inhabitants  thereof,  with  well-settled  and  wholesome  water.  This 
section  also  provides  for  furnishing  the  city  offices,  schools,  and  public 
drinking  and  watering  fountains,  free.  These  supplies  are  clearly  pub- 
lic ;  they  are  supplies  to  public  offices,  public  schools,  and  in  public 
places  for  the  use  of  the  public  generally ;  and,  while  the  rates  men- 
tioned are  free,  it  cannot  be  said,  when  all  the  provisions  of  the  con- 
tract are  construed  together,  that  the  water  furnished  the  public  at 
these  places  is,  in  any  sense,  a  donation  or  free  gift  by  the  water  com- 

1  Winfield  ▼.  Winfield  Water  Co.,  33  Pac.  R.  SS8;  Mott  ▼.  Manafactnring  Co.,  48 
.  12;  N.  Y.  L.  J.,  April  28,  1893, 


804  Police  Powebs. 

pany  to  the  city  or  to  the  public.  It  cannot  be  contended  for  a  mo- 
ment, that  the  water  company  intended  to  furnish  water  at  these  places 
"  free,"  irrespective  of  the  obligation  of  the  city  to  use  the  hydrants  it 
contracted  for,  and  to  pay  the  rental  provided  for  in  the  ordinance 
Free  water  at  these  public  places  was  unquestionably  one  of  the  induce- 
ments and  considerations  which  led  the  city  to  pass  the  ordinance,  and 
enter  into  the  contract  with  the  defendant.  It  may  be  conceded  that 
dirty,  foul  water  will  extinguish  fires  and  flush  gutters  as  well  as  pure 
and  wholesome  water,  yet  this  contract  provides  for  nothing  but  a  sup- 
ply of  well-settled  wholesome  water,  even  for  the  purposes  for  which 
it  should  be  used  for  the  city  itself.  We  think  that,  even  if  it  could 
be  said  that  this  contract  is  divisible,  and  that  the  city  can  only  enforce 
the  provisions  of  it  so  far  as  it  relates  to  the  supply  furnished  the  city 
itself,  still  the  city  has  a  right  to  insist  on  that  quality  of  water  which 
the  contract  calls  for.  But  when  we  consider  that  the  water  consumed 
by  the  city  through  its  fire  hydrants,  and  the  water  consumed  by  the 
citizens  for  private  uses,  must  of  necessity  fiow  through  the  same 
mains,  be  derived  from  the  same  source,  be  of  the  same  quality  and 
character,  it  seems  to  us  absurd  to  say  that  the  provisions  made  by  the 
city  authorities  for  the  benefit  of  the  inhabitants  of  the  city  generally, 
and  assented  to  by  the  water  company,  may  not  be  enforced  by  the  city 
in  behalf  of  the  people,  but  may  be  violated  by  the  water  company  at 
will,  and  that  they  may  furnish  to  the  city,  for  public  purposes,  water 
of  any  quality  that  will  subserve  those  purposes,  even  though  their 
contract  requires  them  to  furnish  that  which  is  pure  and  wholesome. 
We  not  only  think  that  the  city  may  enforce  the  provisions  of  the  con- 
tract in  favor  of  its  citizens,  but  we  think  it  clearly  the  duty  of  the 
city  to  do  so.  We  think  that  not  only  the  right  exists  in,  but  the  duty 
rests  upon,  the  corporate  authorities  of  every  city  to  see  that  the  sup- 
ply of  water  furnished  its  citizens,  whether  through  public  water-works, 
or,  as  in  this  case,  works  constructed  by  a  private  corporation,  under  a 
contract  with  the  city,  should  at  all  times  be  wholesome  and  free  from 
every  thing  that  would  endanger  the  lives  or  the  health  of  the  people. 
We  conclude,  therefore,  so  far  as  this  branch  of  the  controversy  is 
a£Fected,  that  this  contract  is  entire,  and  that  the  city  may  and  should 
see  that  all  its  provisions  are  substantially  complied  with." 

In  Leonard  v.  Poole,  there  was<a  combination  to  advance  the  price 
of  lard,  and  redress  was  sought  for  frauds  perpetrated  by  one  of  the 
parties  upon  his  principals,  in  carrying  out  this  unlawful  enterprise, 
but  its  character  furnished  a  sufficient  defense.     FoUett,  C.  J.,  said  in 
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this  case :  ^^  Conrts  are  uot  organized  to  enforce  the  saying  that  there  is 
honor  among  law  breakers,  and  the  desire  to  pnuish  mnst  not  lead  to 
a  decision  establishing  the  doctrine  that  law  breakers  are  entitled  to  the 
aid  of  courts  to  adjust  differences  arising  out  of  and  requiring  an  in- 
vestigation of  their  illegal  transactions."  This  was  the  substance  of  a 
recent  decision  in  the  New  York  Supreme  Court,  where  an  injunction 
was  asked  by  the  members  of  the  Clothing  Manufacturers  Association 
to  retain  the  issue  of  a  circular  by  tlie  cutters,  and  it  was  held  by  Mr. 
Justice  Barrett  that  the  plaintiffs  had  not  come  into  court  with  clean 
hands,  but  had  resorted  to  measures  of  aggressiou  which  disqualified  them 
from  asking  for  equitable  relief.  If,  however,  the  matter  be  of  imme- 
diate public  concern,  minor  differences  or  inequalities  arc  passed  over 
in  order  that  their  confusion  may  not  prejudice  the  greater  public  interest. 
In  Union  Pacific  Bailroad  Company  v.  Hall,  a  mandamus  was 
granted  on  the  motion  of  private  citizens  to  compel  the  use  of  the 
bridge  over  the  Missouri  river  between  Omaha  in  Nebraska  and  Council 
Bluffs  in  Iowa  as  a  part  of  one  connected  and  continuous  line  of  rail- 
road and  bridge,  and  The  King  v.  The  Severn  and  Wye  Bailroad  was 
cited,  where  a  writ  was  awarded  on  the  application  of  a  private  indi- 
vidual without  allegation  of  special  injury  to  himself,  commanding  the 
railroad  to  lay  down  again  a  railway  they  had  taken  up.'  Mr.  Justice 
Strong  observes,  "  There  is,  we  think,  a  decided  preponderance  of  Ameri- 
can authority  in  favor  of  the  doctrine  that  private  persons  may  move 
for  mandamus  to  enforce  a  public  duty,  not  due  to  the  government  as 
such,  without  the  intervention  of  the  government  law  officer.  The 
Attomey-Greneral  prayed  for  a  writ  in  People  v.  Rome,  Watertown  and 
Ogdensburg  Bailroad  Company,  but  was  denied  on  the  ground  that 
that  railroad  accommodated  all  the  travel,  had  not  exceeded  its  fran- 
chise, and  that  there  was  no  public  duty  to  enforce. 

>  Union  Pac.  R.  R.  v.  Hall,  91  U.  S.  348,  pp.  854.  855;  The  King  ▼.  SeTem  &  W. 
R.  R.,  8  Barn.  &  Ad.  646;  The  People  v.  R.,  W.  &  O.  R.  R.  Co..  108  N.  Y.  95;  The 
Troy  &  B.  R.  R.  v.  The  Boston,  H.  T.  &  W.  R.  R.,  86  N.  Y.  107;  at  page  124,  Mr. 
Justice  Danforth  seems  to  intimate  a  doubt  as  to  the  remedy,  but  he  joins  in  the  de- 
cision in  103  N.  Y.  95,  in  which,  see  Judge  Earl's  citations  at  page  108;  The  People 
▼.  The  Alb.  &  V.  R.  R,  24  N.  Y.  261.  See  an  interesting  article  in  8  Polit.  Q.  Rev. 
March,  1898,  by  F.  J.  Goodwin  "  interest  in  mandamus  cases."  maintaining  that 
"there  is  a  preponderance  of  American  authority  for  the  doctrine  that  private  per- 
BOOS  may  move  for  mandamus  to  enforce  a  public  duty."  This  is  the  rule  in  Un.  Pac. 
R.  R.  V.  Hall,  91  U.  S.  848;  see  People  v.  Halsey,  87  N.  Y.  844;  Atty.-Gen.  v.  Bos- 
ton, 123  Mass.  460;  Pike  v.  State,  11  111.  202;  State  v.  Ck>mmon  Conncil,  88  N.  J.  L. 
110;  Hamilton  v.  State,  8  Ind.  842. 
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In  People  v.  The  Albany  and  Vermont  Bailroad  Company,  it  was 
held  that  a  railroad  company  forfeits  its  franchise  by  abandoning  or 
ceasing  to  operate  a  part  of  the  route,  and  three  of  the  judges  concar 
in  the  view  that  the  duty  to  exercise  the  franchise  granted  to  the  cor- 
poration cannot  be  neglected,  and  a  portion  of  the  road  abandoned,  and 
a  forfeiture  incurred  at  its  mere  pleasure,  but  a  remedy  was  by  man- 
damus or  indictment,  or  at  the  election  of  the  State,  a  proceeding  to 
annul  the  corporation.  In  The  Mayor  v.  The  Dry  Dock,  East  Broad- 
way and  Battery  Railroad  Company,  the  question  (>f  an  ordinance  re- 
quiring street  cars  to  be  run  within  certain  intervals  during  the  night 
was  before  the  court,  but  because  of  an  error  in  the  rejection  of  evi- 
dence the  judgment  was  reversed.  The  court  says,  "  Presumptively  the 
ordinance  was  required  in  the  interests  of  the  public  for  whose  conven- 
ience railroad  companies  hold  and  must  operate  their  franchises."* 

Performance  of  contracts  for  carrying  the  mails  may  be  insisted  upon, 
and  interference  with  trade  or  commerce  by  stopping  trains  or  obstruct- 
ing railroads  and  steam  vessels  may  be  punished.' 

The  right  to  labor  and  the  right  to  services  are  property  rights,  and 
whoever  unlawfully  interferes  with  them  is  liable  for  damages  or,  as  in 
common  law  cases  and  People  v.  Fisher,  cited  above,  may  be  held  in  a 
criminal  action."  The  New  York  Penal  Code  makes  it  a  misdemeanor 
to  prevent  another  from  exercising  a  lawful  trade  or  calling,  or  doing 
any  lawful  act,  by  force,  threats,  intimidation  or  by  interfering,  or 
threatening  to  interfere,  with  tools,  implements  or  property  belonging 
to  or  used  by  another^  or  with  the  use  or  employment  thereof,  or  to 
commit  any  act  injurious  to  trade  or  commerce.  Under  the  United 
States  laws  no  master,  chief  mate,  pilot  or  engineer  of  a  steam  vessel 
can  pursue  his  avocation  without  a  license  and  certificate  of  competenc? 
from  the  Board  of  United  States  Inspectors  of  Steam  Vessels  of  his 
district.  He  is  then  subject  to  the  further  regulation  that  if,  to  the 
hindrance  of  commerce,  he  wrongfully  or  unreasonably  refuse  to  serve 
in  his  official  capacity  on  any  steamer,  as  authorized  by  the  terms  of 

»  Mayor  v.  Dry  Dock  &  E.  B.  R.  R.,  183  N.  Y.  104,  111;  Central  Trans.  Co.  v.  Pull- 
man Car  Co.,  139  U.  S,  55;  Thomas  v.  R.  R.  Co.,  101  U.  S.  71;  People  v.  B.  R.  R. 
Co.,  126  N.  Y.  29. 

'Ann  Arbor  cases,  U.  S.  C.  Ct.,  Toledo,  0.,  54  Fed.  R.  780;  Georgia  Cent.  R.  B. 
case,  U.  S.  C.  Ct.,  Macon,  Ga.,  April.  1893;  U.  S.  R.  8.,  §  4449;  N.  Y.  Penal  Code, 
§  168,  sabds.  5,  6. 

» Lawyer  v.  Fritcher,  180  N.  Y.  at  p.  243;  People  v.  Fisher,  14  Wend.  10;  People 
▼.  Trequier,  1  Wheeler  Cr.  Cas.  142;  8  Mod.  11;  3  Chitty  Cr.  L.  1163;  6  Term  R. 
N.  Y.  Penal  Code,  §  168;  U.  S.  R.  S.,  §  4449. 
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his  certificate  or  license,  or  shall  fail  to  deliver  to  the  applicant  for 
snch  service  at  the  time  of  such  refusal,  if  the  same  shall  be  demanded, 
a  statemeat  in  writing  assigning  good  and  sufficient  reasons  therefor, 
or  if  any  pilot  or  engineer  shall  refuse  to  admit  into  the  pilot-house  or 
engine-room  any  person,  whom  the  master  or  the  owner  of  the  vessel 
may  desire  to  place  there,  for  the  purpose  of  learning  the  profession, 
his  license  shall  be  revoked  upon  the  same  proceedings  as  are  provided 
in  the  cases  of  revocation  of  such  licenses."  He  is  also  subject  to  fur- 
ther regulations  made  in  the  public  interest  and  held  to  further  re- 
sponsibilities. 

Although  a  private  individual  his  private  contract  of  service  implies 
and  embodies,  as  it  were,  a  duty  to  the  public,  which  the  law  has  fixed 
as  a  condition,  or  one  of  the  conditions  of  his  occupation,  as  it  has 
established  the  relations  of  other  occupations  coupUng  them  with  duties 
to  the  public.  Common  carriers,  innkeepers,  auctioneers,  engineers 
having  charge  of  steam  apparatus  and  boilers  in  buildings,  and  others, 
hold  in  some  respects  similar  relations  of  duty  to  the  public.  Engi- 
neers and  other  railroad  employees  are  subject  to  examinations  of 
their  fitness  and  for  color  blindness  in  several  of  the  States,  and  the 
courts,  in  sustaining  these  requirements,  have  also  intimated  that  the 
United  States  government  has  authority,  in  its  regulation  of  com- 
merce, to  enforce  general  rules  in  these  particulars.  It  has  never 
been  doubted,  says  Mr.  Justice  Matthews  in  Smith  v.  Alabama,  "  that 
this  entire  body  and  system  of  law  regulating  in  general  the  relative 
rights  and  duties  of  persons  within  the  territorial  jurisdiction  of  the 
States  without  regard  to  their  pursuits,  is  subject  to  change  at  the  will 
of  the  legislature  of  each  State,  except  as  that  will  may  be  restrained 
by  the  Constitution  of  the  United  States.  It  is  to  this  law  that 
persons  within  the  scope  of  its  operation  look  for  the  definition  of 
their  rights,  and  for  the  redress  of  wrongs  committed  upon  them. 
It  is  to  be  remembered  railroads  are  not  natural  highways  of  trade  and 
commerce.  The  rules  prescribed  for  their  construction  and  for  their 
management  and  operation,  designed  to  protect  persons  and  property 
otherwise  endangered  by  their  use,  are  strictly  within  the  limits  of  the 
local  law." 

In  the  Nashville  Bailroad  case,  Mr.  Justice  Field,  delivering  the 
opinion  of  the  court,  says :  '^  It  is  conceded  that  the  power  of  Congress 
to  regulate  interstate  commerce  is  plenary;  that,  as  incident  to  it. 
Congress  may  legislate  as  to  the  qualifications,  duties  and  liabilities  of 
employees,  and  others  on  railway  trains,  engaged  in  that  commerce; 
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and  that  sach  legislation  will  supersede  any  State  action  on  the  snbject 
Bat  until  such  action  is  had  it  is  clearly  within  the  competency  of  the 
State  to  provide  against  accidents  or  barm  while  within  its  limits.'' 
And  citing  the  question  of  the  Smith  case,  this  opinion  at  the  same 
time  conveys  the  answer  "why  may  it  (the  State)  not  define  and 
declare  that  particular  things  shall  be  done  and  observed  by  such  a 
carrier  in  order  to  insure  the  safety  of  persons  and  things  he  carries, 
or  of  the  persons  and  property  of  others  liable  to  be  affected  by  them. 
Olearly  what  the  State  may  punish  or  afford  redress  for,  when  done,  it 
may  seek  by  proper  precautions  in  advance  to  prevent."  It  is  difficult, 
as  the  courts  have  everywhere  said,  to  draw  the  line  of  public  policy 
which  insists  upon  measures  necessary  for  public  security,  and  pro- 
hibits that  which  is  detrimental  to  public  interests ;  and  yet,  as  the 
same  decisions  inform  us,  these  measures  are  not  absolutely  invariable, 
for,  as  was  said  in  Pope  Manufacturing  Company  v.  Gormnlly,  what 
in  one  stage  of  onr  civilization  may  seem  to  conflict  with  public 
interests  at  another  may  be  held  legal  and  binding.  Hence  it  is  said 
that  rules  should  not  be  arbitrarily  extended  so  as  to  interfere  with  the 
freedom  of  contract,  yet  in  the  instance  of  business  of  such  a  character 
as  to  be  affected  with  a  public  interest,  the  law  cannot  regard  as 
beyond  its  supervision  any  thing  to  overturn,  or  in  evasion  of  what  the 
law  has  established,  or  "  detrimental  to  public  order  and  the  public 
good,  in  such  manner  and  degree  as  the  courts  have  defined.' 

The  general  rule  is  that  all  restraints  of  trade,  which  the  law  so 
much  favors,  if  nothing  more  appear,  are  bad.'  Trade  and  com- 
merce have  been  held  not  synonymous.  But  the  reasons  for  a  distinc- 
tion, so  far  as  pnblic  interests  are  concerned,  in  any  restraint  of  trade 
or  interference  with  commerce,  foreign  or  interstate,  have  practically 
disappeared  in  our  country.  The  State  courts  give  effect  to  the 
national  laws,  and  in  the  United  States  there  has  been  a  tendency  to 
revive  with  the  aid  of  legislation  the  strict  rules  of  the  common  law 
against  all  forms  of  monopoly  or  engrossing,  while  in  England  a  con- 
trary tendency  has  been  noticed.'"    In  Mitchell  v.  Williams  it  was 

1  Gibbs  V.  Cons.  (Ha  Co..  180  IT.  S.  896;  Printing  Co.  ▼.  Sampson,  L.  R.,  19  Eq. 
462;  New  Orleans  Gas  L.  Co.  v.  Loalsville  L.  &  H.  Co.,  115  U.  S.  650;  id.  688;  Smith 
V.  Alabama,  124  U.S.  465:  Nashville,  C.  &  St.  L.  R.  B.  v.  Alabama,  128  U.  8.  96; 
Pope,  etc.,  V.  Gormolly,  144  U.  S.  224. 

>  Mitchell  T.  Rejnolds,  1  P.  Wms.  181;  1  Smith's  L.  Cases,  641;  id.  648;  see  20 
Wall.  64;  189  U.  S.  79. 

*  People,  ex  rel.  Penn.  Co.,  v.  Edward  Wemple,  Compt.,  etc.,  188  N.  Y.  1,  where 
a  tax  is  set  aside  as  a  regulation  of  interstate  commerce;  Pickard  v.  Pullman  Oar  Ca, 
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held  that  '^  a  bond  or  promise  to  restrain  oneself  from  trading  in  a  par- 
ticular place,  if  made  upon  a  reasonable  consideration,  is  good.  SecuSj 
if  it  be  on  no  reasonable  consideration,  or  to  restrain  a  man  from  trad- 
ing  at  all."  In  many  cases  contracts  in  partial  restraint  of  trade  have 
been  found  divisible,  and  held  to  be  void  in  part,  but  in  some  respects 
beneficial,  and  in  these  sustained. 

The  difficulty  has  been,  says  Mr.  Justice  Putman  in  Oliver  v.  Gil- 
more,  to  perceive  "  how  the  old  strict  rules  can  be  applied  judicially  to 
the  present  conditions  without  laying  down  propositions  which  might 
in  their  application  check  enterprise  or  interfere  with  freedom  of 
trade."  He  distinguishes  four  classes,  in  none  of  which  can  the  contract 
in  the  case  at  bar  be  placed  if  viewed  in  accordance  with  established 
principles  because  *^  in  lieu  of  having  no  tendency  to  destroy  the 
usefulness  of  property,  or  to  deprive  the  country  of  any  industrial 
agency,  or  to  require  transfers  of  residence  or  allegiance,  or  the  cessa- 
tion or  diminution  of  business,  it  is  in  all  these  respects  directly  the 
reverse."  The  question  however  to  be  regarded  under  the  particular 
circumstances  of  such  cases  is  whether  the  contract  is  or  is  not  unrea- 
sonable. The  law,  said  Best,  C.  J.,  in  Homer  v.  Ashford  will  not 
permit  any  one  to  restrain  a  person  from  doing  what  his  own  interest 
and  the  public  welfare  require  that  he  should  do.  Any  deed  therefore 
by  which  a  person  binds  himself  not  to  employ  his  talents,  his  industry 
or  his  capital  in  any  useful  undertaking  in  the  kingdom  would  be  void. 
Bat  it  may  often  happen  that  individual  interest  and  general  con- 
venience render  engagements  not  to  carry  on  trade,  or  to  act  in  a 
profession,  in  a  particular  place  proper.  In  Bnnn  v.  Ouy  an  attor- 
ney bound  himself  not  to  practice  within  London,  and  one  hundred 
and  fifty  miles  from  thence.  In  Davis  v.  Mason  the  restraint  upon  a 
surgeon  not  to  practice  within  ten  miles  of  the  plaintijFs  residence  was 
considered  reasonable,  while  in  Horner  v.  Graves  a  surgeon  dentist's 
agreement  to  abstain  from  practising  within  one  hundred  miles  of 
York  was  declared  unreasonable.  In  Mallan  v.  Mav  the  defendant 
covenanted  after  the  expiration  of  the  term  of  instruction  not  to  carry 
on  the  same  business  of  dentist  in  London  or  in  any  of  the  towns  or 
places  in  England  and  Scotland  where  the  plaintiff  or  the  defendant  on 

117  U.  S.  24;  Oregon  S.  N.  Co.  v.  Winsor,  20  Wall.  64;  Central  Trans.  Co.  v.  Pall- 
mtn  P.  Car  Co.,  189  U.  S.  24;  Oliver  v.  Qilmore,  52  Fed.  R.  (M)2;  47  Alb.  L.  J.  258; 
Steamship  Co.  ▼.  McGregor,  21  Q.  B.  Div.  544;  23  id.  50a 
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their  accoont  might  have  been  practising  before  the  expiration  of  the 
license.* 

It  was  said  in  this  case  ^'  that  contracts  in  partial  restraint  of  trade 
are  beneficial  to  the  pablic  as  well  as  to  the  immediate  parties,  for  if 
the  law  discouraged  such  agreements  as  these,  employers  would  be 
extremely  scrupulous  as  to  engaging  servants  in  a  confidential  capacity; 
seeing  that  they  would  incur  the  risk  of  their  taking  advantage  of  the 
knowledge  they  acquired  of  their  customers,  and  their  mode  of  con- 
ducting business  and  then  transferring  their  services  to  a  rival  trader." 
The  contract  was  however  held  too  large,  but  divisible,  and  the 
covenant  relating  to  not  practising  in  any  of  the  towns  or  places  in 
Etigland  or  Scotland,  outside  of  London,  was  held  unreasonable  and 
void. 

This  same  divisibility  of  contracts  was  found  by  the  United  States 
Supreme  Court  in  Oregon  Navigation  Compan}'  v.  Winsor,'  where 
a  steamer  was  sold  from  California  waters  for  the  navigation  of  the 
Columbia  river  with  a  stipulation  that  it  should  not  be  employed  for 
ten  years  in  California.  Three  years  afterward  the  same  steamer  waB 
sold  for  navigation  on  Puget  Sound,  subject  to  a  stipulation  that  she 
should  not  be  run  upon  any  of  the  routes  of  travel,  or  the  rivers,  bays 
or  waters  of  the  State  of  California,  or  the  Columbia  river  and  its 
tributaries,  for  the  period  of  ten  years.  The  contract  was  sustained  in 
part  and  for  the  first  term  of  ten  years,  but  it  was  held  void  as  to  Cali- 
fornia waters  for  the  additional  three  years  added  by  the  second  con- 
tract, a  period  to  which  the  original  contractor  was  not  bound.  The 
prohibition  in  a  contract  in  restraint  of  trade  should  not  extend  any 
further  than  will  protect  the  party  for  whose  benefit  the  contract  is 
made  in  his  occupation  or  business.  Lord  Justice  Bowen  in  the  Nor- 
denf elt  case  says : 

"  Contracts  unlimited  in  area,  although  they  may  be  limited  in  time, 
are  a6  a  rule  held  bad  on  the  ground  of  public  policy,"  and  reviews  at 
some  length  the  common-law  doctrine  of  restrictions  upon  trade,  com- 

»  1  Smith's  L.  C.  516,  648,  uq.;  Homer  y.  Ashford,  8  Bing.  828;  Bunn  v.  Gay,  4 
East,  190;  Davis  v.  Mason,  6  T.  R.  118;  Homer  v.  Graves.  7  Bing.  743;  MaUan  v. 
May.  11  M.  &  W.  653;  Rogers  v.  Maddock,  67  L.  T.  R.  (N.  S.)  329,  foUows  Homer  v. 
Graves,  and  cites  Mills  v.  Dunham,  64  L.  T.  R.  (N.  S.)  713;  Greenfield  v.  Gilman.  140 

N.  Y.  168. 

« Oregon  Nav.  Co.  v.  Winsor,  20  Wall.  64;  Fowle  v.  Park,  181  U.  8.  88;  and  see 
note  with  collection  of  cases  on  contracts  against  public  policy  in  same  case,  L.  Ed. 
Book,  83  U.  S.  67-73.  See  opinion  of  Lord  Justice  Bowen  In  Nordenfelt  case  (Law 
Times.  Aug.  26.  1898),  48  Alb.  L.  J.  253;  Rousillon  v.  Rousillon,  L.  R.,  14  Ch.  Div- 
861-369. 
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menting  particularly  upon  Mitchel  v.  BejnoldSy  and  the  effect,  upon 
the  distinction  established  between  general  and  partial  restraints  of 
trade,  of  Rousillon  v.  Bousillon,  and  the  opinion  of  Lord  Justice  Fry, 
which  he  discusses.  He  says  in  conclusion  :  "The  result  seems  to  me 
to  be  as  follows:  General  restraints,  or,  in  other  words,  restraints 
wholly  unlimited  in  area,  are  not,  as  a  rule,  permitted  by  the  law,  al- 
though the  rule  admits  of  exceptions.  Paitial  restraints,  or,  in  other 
words,  restraints  which  involve  only  a  limit  of  places  at  which,  of  per- 
sons with  whom,  or  of  modes  in  which  the  trade  is  to  be  carried  on,  are 
valid  when  made  for  a  good  consideration,  and  where  they  do  not  ex- 
tend further  than  is  necessary  for  the  reasonable  protection  of  the  cove- 
nantee. A  limit  in  time  does  not  by  itself  convert  a  general  restraint 
into  a  partial  one.  That  which  the  law  does  not  allow  is  not  to  be  tol- 
erated because  it  is  to  last  for  a  short  time  only."  "  Exceptions  to 
rules  which  are  not  '  artificial,'  but  based  on  reason  and  public  policy, 
ought  themselves  to  be  instances  in  which  to  apply  the  letter  of  the 
rule  would  be  to  violate  its  true  meaning,  and  in  which  the  very  reason 
on  which  the  rule  is  based  militates  in  favor  of  the  exception." 

"  One  instance  of  an  exception  to  the  rule  which  discourages  general 
restraints  of  trade  is  admitted  to  exist  in  respect  of  the  assignment  of 
trade  secrets,  and  it  may  here  be  useful  again  to  allude  to  the  ground 
upon  which  such  dispositions  of  property  are  excluded  from  the  opera- 
tion of  the  ordinary  doctrine.  In  the  case  of  the  assignment  of  a  trade 
secret  there  arises  a  conflict  between  two  ideas,  both  of  which  are  de- 
velopments in  opposite  directions  of  the  larger  principle  that  English 
industry  and  trade  ought  to  be  left  free.  The  first  of  the  two  seem- 
ingly antagonistic  corollaries  to  which  this  larger  principle  leads  is  the 
maxim  that  no  one  should  be  allowed  to  contract  himself  out  of  his 
liberty  to  trade.  The  second,  which  appears  to  conflict  with  the  first, 
is  that  every  man  should  be  at  liberty  to  sell  the  good-will  of  his  trade 
on  any  terms  that  are  neither  oppressive  .to  himself  nor  injurious  to  the 
State.  These  two  antinomies  are  well  contrasted  by  James,  V.  C,  in 
Leather  Cloth  Company  v.  Lorsont,  ubi  supra.  The  history,  indeed, 
of  the  entire  doctrine  as  to  restraint  in  trade  is  itself  nothing  but  a  nar- 
rative of  the  continual  efforts  of  the  English  law,  amidst  all  the  chang- 
ing  conditions  of  English  industry  and  commerce,  to  adjust  and  har- 
monize these  two  opposite  points  of  view." 

"  It  has  been  in  the  process  of  such  gradual  ad justment  that  the  more 
indulgent  law  as  to  partial  restraint  of  trade  has  been  evolved.  The 
latter  rule  as  to  partial  restraint  is  thus  itself  an  exception,  the  defini- 
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tion  of  which  again  expanded  from  time  to  time  as  society  reqnired  it. 
The  law  as  to  trade  secrets,  like  the  law  of  partial  restraint,  is  an  ex- 
ception, too.  Before  the  mannfacturer  or  trader  sells  his  trade  secret 
he  is  the  sole  possessor  of  it.  If  he  sell  it  to  advantage,  he  must  of 
necessity  be  able  to  undertake  not  to  retain  the  right  to  use  it  or  to 
communicate  it  to  others.  A  covenant  that  he  will  not  destroy  the 
value  of  that  which  he  himself  is  handing  over,  causes  in  such  a  case, 
no  diminution  in  the  supply  of  commodities  to  the  world,  but  tends  in 
nine  cases  out  of  ten,  to  stimulate  it.  There  is  no  tendency,  in  such  a 
transaction,  to  create  a  monopoly,  for  the  monopoly  existed  ex  hypothesi 
already.  Trade  cannot  suffer  by  the  substitution  of  one  possessor  of  a 
secret  for  another." 

Very  wide  limits  have  been  given  by  the  court  to  the  territory,  and 
again  to  the  time,  by  which  contracts  may  be  held  only  in  the  partial 
restraint  of  trade  and  sustained.*  Thus,  in  Diamond  Match  Company 
V.  Roeber,  it  was  said  the  early  doctrine  of  the  common  law,  that  con- 
tracts in  general  restraint  of  trade  are  void  without  regard  to  circum- 
stances, while  it  has  not  been  fully  abrogated,  has  been  much  weakened 
and  modified.  It  does  not  depend  on  State  Unes,  which  are  not  the 
boundaries  of  trade  and  commerce.  By  the  contract  in  suit,  the  de- 
fendant was  not  at  any  time  to  engage  in  the  manufacture  or  sale 
of  friction  matches  within  any  of  the  States  or  Territories  except 
Nevada  and  Montana,  and  this  was  held  binding.  In  Whittaker 
v.  Howe,  an  agreement  by  a  solicitor,  for  a  valuable  consideration, 
not  to  practice  as  a  solicitor  in  any  part  of  Great  Britain  for 
twenty  years,  was  held  valid.  But  in  another  case  (McNutt  v.  Mc- 
Ewen),  it  was  said  that  before  a  command  not  to  practice  medicine  in 
the  neighborhood  could  be  enforced,  evidence  must  show  the  extent  of 
the  practice  sold.  No  presumption  in  favor  of  a  contract  in  restraint 
of  trade  exists,  and  "  where  no  consideration  appears  on  the  face  of 
the  instrument,  although  it  itf  under  seal,  it  has  been  held  void  if  in 
restraint  of  trade. 

1  Diamond  Match  Company  v.  Roeber,  106  N.  Y.  478 ;  Leslie  ▼.  Lorilard,  110 
N.  Y.  519;  Tode  v.  Gross,  127  N.  Y.  480;  Taylor  v.  ^lanchard,  13  Allen,  870;  Hodge 
V.  Sloan,  107  N.  Y.  244;  Washburn  v.  Dosch,  68  Wis.  486;  Smith's  Appeals.  113  Pa. 
St.  579;  Rousillon  v.  RousUlon,  L.  R.,  14  Ch.  Div.  361;  McNutt  v.  McEwen,  10  Pbila. 
112;  Lawrence  v.  Kidder,  10  Barb.  641;  Bingham  v.  Maigne,  20  Jones  k  S.  90; 
Whittaker  v.  Howe,  8  Beav.  888;  Weller  ▼.  Hersee,  10  Hun,  481:  Book  85,  U.  S., 
note  page 68;  id.,  p.  71;  Compers  ▼.  Rochester,  56  Pa.  St.  194;  Amot  v.  Pittston  &  E. 
C.  Co.,  68  N.  Y.  558;  Saratoga  County  Bank  v.  King,  44  N.  Y.  87;  Davies  v.  Racer, 
25  N.  Y.  Supp.  293. 


Public  Policy  and  It8  Obligations.  313 

Illegality  of  one  provision  will  not  necessarily  make  the  entire  con- 
tract  void,  whether  the  illegality  be  by  statute  or  by  the  common  law, 
but  where  the  legal  and  illegal  parts  cannot  be  severed,  the  contract  is 
altogether  void.  A  separation  of  the  good  consideration  from  that 
which  is  illegal  will  be  attempted  in  those  cases  only,  where  the  party 
seeking  to  enforce  the  contract  is  not  the  wrong-doer,  or  the  denial  of 
relief  would  benefit  the  guilty  party  at  the  expense  of  the  innocent ; 
and  it  is  an  inflexible  rule  that  no  remedy  can  be  had  where  both 
parties  arc  in  pari  delicto^  is  said  in  Saratoga  County  Bank  v.  King. 
All  agreements,  however,  to  stifle  fair  competition  in  trade,  are  void.* 

A  combination  has  been  deflned  as  a  conspiracy  in  law  whenever  the 
act  to  be  done  has  a  necessary  tendency  to  prejudice  the  public,  or 
oppress  individuals,  by  unjustly  subjecting  them  to  the  power  of  con- 
federates and  giving  effect  to  the  purposes  of  the  latter.  No  agree- 
ment for  defrauding  the  public  can  be  valid.'  In  Hooker  v.  Vande- 
water  the  proprietors  of  flve  several  lines  of  boats  engaged  in  the  busi- 
nese  of  transporting  persons  and  freight  on  the  Erie  and  Oswego 
canaL-i,  entered  into  an  agreement  among  themselves  to  run  for  the 
remainder  of  the  season  of  navigation  at  certain  rates  for  freight  and 
passage  then  agreed  upon,  but  which  were  to  be  changed  whenever  the 
parties  thought  expedient,  and  to  divide  the  net  earnings  among  them- 
selves according  to  certam  proportions  fixed  in  the  articles.  This 
agreement  was  held  to  be  a  conspiracy  to  commit  an  act  injurious  to 
trade  contrary  to  the  Revised  Statutes  of  New  York,  illegal  and  void. 
A  like  agreement  in  Stanton  v.  Allen  was  similarly  disposed  of,  and 
the  agreement  was  said  to  have  the  tendency  '^  to  increase  prices,  to 

1  AtchesoD  V.  MaUon,  43  N.  Y.  147;  Gibbs  ▼.  Smith.  115  Mass.  592;  Marsh  ▼. 
Chicago.  R.  I.  &P.  R.  Co.,  39  N.  W.  R.  643;  Hopkins  v.  Ensign,  122  N.  Y.  144;  People 
▼.  Stevens.  71  N.  Y.  527;  40  N.  Y.  545;  44  N.  Y.  87;  134  N.  Y.  115,  269;  Anderson 
▼.  Jeti.  89  Ky.  375. 

•People  V.  X.  R.  S.  R.  Co..  121  N.  Y.  582;  Thompson  v.  Davis,  13  Johnft.  112; 
Hooker  v.  Vandewater.  4  Denio,  349;  see  66  N.  Y.  293;  SUnton  v.  Allen,  5  Denio, 
4a5;  Gale  v.  Kalamazoo.  23  Mich.  344;  Bestor  v.  Watkins.  60  III.  138;  York  v.  Mer. 
ritt,  77  N.  C.  213;  Wight  v.  Rindskopf,  43  Wis.  344;  Bowman  v.  Phillips.  3  I^  R. 
A.  631;  Bell  v.  Leggett,  7  N.  Y.  176.  The  rule  applies  to  corporations.  **  It  is  a 
mere  fiction  that  a  corporation  is  an  entity  apart  from  the  persons  who  compose  it, " 
and  acts  done  by  the  stockholders  to  control  the  corporate  agencies  ultra  vires  of  the 
corporation  and  against  public  policy,  may  be  challenged  in  qtio  warranto  and  the 
statute  of  limitations  for  forfeiture  of  charter  does  not  prevail  for  the  exercise  of  a 
power  unanthorized  under  the  laws  of  the  State.  "  Judgment  ousting  the  defendant 
from  the  right  to  make  the  agreement  set  forth  in  the  petition  and  of  the  power  to 
perform  the  same."    State  ex  rel.  v.  Standard  Oil  Co.,  49  Ohio.  137. 
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prevent  wholesome  competition,  and  to  diminish  the  pnDiic  revenue, 
and  therefore  was  void  by  principles  of  common  law." 

In  Leslie  v.  Lorillard,  however,  it  was  said,  *'  No  contracts  are  void 
as  being  in  general  restraint  of  trade  when  tbej  operate  simply  to  pre- 
vent a  party  from  engaging  or  competing  in  the  same  business,'  thus 
showing  somewhat  of  the  gradual  change  in  doctrine  respecting  re- 
straints of  trade.  In  Gale  v.  Kalamazoo,  a  market-house  was  built  and 
placed  under  the  care  of  the  president  and  trustees  of  the  village,  by 
one  Gale,  who  was  to  have  tbe  rents  and  to  keep  the  place  in  good 
condition.  The  court  says  such  contracts  tend  to  divest  the  corpora- 
tion of  its  legislative  authority  and  create  a  monopoly  in  favor  of  the 
Contractor.  Legislative  discretion  of  municipal  authorities  cannot  be 
bargained  away.  In  Bestor  v.  Watken  the  only  consideration  for  a 
contract  to  convey  to  railroad  officers  and  employees  an  interest  in 
land  in  the  town  of  El  Paso,  was  their  agreement  to  aid,  and  to 
contribute,  to  the  building  up  of  a  town  on  the  defendant's  land,  and 
it  was  held  the  contract  could  not  be  enforced.  In  Wight  v.  Rinds- 
kopf,  and  Bowmaii  v.  Phillips,  contracts  with  lawyers  in  advance  for 
professional  services  were  held  under  the  circumstances  contrary  to 
public  moraUty  and  policy.  The  attorneys  could  not  recover  for  ser- 
vices actually  performed  under  one  of  these  agreements,  which  was  to 
defend  all  cases  brought  against  the  other  contracting  parties  in  viola- 
tion of  the  liquor  laws. 

In  Harrington  v.  The  Victoria  Graving  Company,  the  plaintiff  was 
not  allowed  his  commissions  in  a  contract  for  services  in  superintend- 
ing repairs  of  certain  ships,  because,  in  part  consideration,  the  plaintiff 
had  promised  to  use  his  influence  with  the  railroad,  of  which  he  was  an 
engineer,  occupying  a  position  of  trust,  to  procure  acceptance  of  de- 
fendant's tender  for  such  work."  The  jury  found  that  plaintiff  had 
not  rendered  less  beneficial  service  to  his  company  than  he  would 
otherwise  have  done,  but  the  court  held,  that  even  if  the  plaintiff  had 
not  been  induced  to  act  corruptly,  the  consideration  of  the  contract 
was  corrupt,  and  the  action  could  not  be  maintained.  In  Bell  v.  Leg- 
gett,  Mr.  Justice  Jewett  sums  up  the  prevailing  rules,  and  says: 
"  Whenever  a  contract  is  entered  into  with  a  view  to  contravene  any 

»  Leslie  v.  Lorillard,  110  N.  Y.  519,  588;  Tode  v.  Gross,  127  N.  Y.  480;  National 
P.  Bank  of  England  ▼.  Marshall,  40  L.  R.  112;  Central  Shade  Roller  v,  Charles  H. 
Cnshman,  148  Mass.  858;  Brooks  v.  Cooper,  26  Atl.  K.  978. 

•Harrington  ▼.  Victoria  G.  Co.,  28  Moak  Eng.  R.  458;  Bell  v.  Leggett,  7  N.  Y.  176, 
179;  Trist  v.  Child,  21  Wall.  441. 
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of  these  general  principles,  there  is  no  form  of  words,  however  artfully 
introduced  or  omitted,  which  can  prevent  courts  of  law  and  equity 
from  investigating  the  truth  of  the  transaction,  for  ex  turpi  contractu 
actio  non  oritur  is  a  rule  both  in  law  and  equity."  In  that  case  a 
note  given  by  a  third  person  to  a  creditor,  in  consideration  of  his  with- 
drawing opposition  to  the  discharge  of  his  debtor  as  a  bankrupt,  although 
without  the  knowledge  or  connivance  of  the  debtor,  was  held  void  as 
against  the  policy  of  the  law. 

In  respect  to  the  obligations  of  public  policy,  corporations  hold  dif- 
ferent places  from  individuals  before  the  law,  but  even  tlie  private 
citizen  may  find  the  use  of  his  property  controlled  for  the  public  wel- 
fare as  we  have  already  seen,  or  a  use  ^'  which  violates  the  duty  the 
owner  owes  to  his  neighbor  or  the  State"  may  be  prohibited.*  The 
Court  of  Appeals  of  New  York,  in  People  v.  North  River  Sugar  Re- 
fining Company,  has  given  a  new  explanation  of  the  distinction  drawn 
by  the  courts,  between  the  responsibilities  of  natural  and  artificial  per- 
sons, particularly  with  regard  to  combinations  in  restraint  of  trade,  as 
follows:  ^^The  individuals  are  few  who  hold  in  possession  such  enor- 
mous wealth,  and  fewer  still  who  peril  it  all  in  a  manufacturing  enter- 
prise ;  but  if  corporations  can  combine  and  mass  their  forces  in  a  valid 
trust  or  partnership,  with  little  added  risk  to  the  capital  already  em- 
barked, without  limit  of  the  magnitude  of  the  aggregation,  a  tempting 
and  easy  road  is  opened  to  enormous  combinations,  vastly  exceeding  in 
number  and  strength  and  in  their  power  over  industry,  any  possibilities 
of  individual  ownership ;  and  the  State,  by  the  creation  of  the  artificial 
persons  constituting  the  elements  of  the  combination,  and  failing  to 
limit  and  restrain  their  powers,  becomes  itself  the  responsible  creator, 
the  voluntary  cause  of  an  aggregation  of  capital,  which  it  simply 
endures  in  the  individual,  as  the  product  of  his  free  agency ;  what 
it  may  bear  is  one  thing,  what  it  should  cause  and  create  is  quite 
another." 

The  same  court  in  Leslie  v.  Lorillard  says,  "  the  object  of  govern- 
ment as  interpreted  by  the  judges  is  not  to  interfere  with  the  free  right 
of  man  to  dispose  of  his  property  or  of  his  labor,  but  to  guard  society 
of  which  he  is  a  member  from  the  injurious  consequences  of  his  agree- 
ments ;  whether  they  arise  from  his  own  improvidence  in  bargaining 

>  In  Prentice  v.  Weston,  111  N.  Y.  460.  By  chap.  215,  N.  Y  L.  1885,  it  ceased  to  be 
lAwf  ul  for  an  owner  to  peel  bark  or  cut  timber  on  his  land  when  taxed  upon  it,  were 
returned  Impaired.  Matter  of  McGraw,  111  N.  Y.  66;  People  v.  N.  R.  S.  R.  Co.,  121 
N.  Y.  888,  at  p.  625;  State  v.  Standard  Oil  Co.,  49  Ohio,  137. 
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away  his  means  of  gaining  a  livelihood  or  in  the  deprivation  to  society 
of  the  advantages  of  competition  in  skilled  labor.  At  the  present  day 
there  is  not  that  danger ;  except  possibly  in  the  case  of  corporations. 
In  their  supervision,  and  in  their  restriction  within  the  limits  of  their 
chartered  powers,  the  government  and  the  public  are  directly  interested. 
When  the  provisions  of  agreements  in  restraint  of  competition  tend 
beyond  measures  for  self-protection  and  threaten  the  public  good  in  a 
distinctly  appreciable  manner,  they  should  not  be  sustained." 

This  care  of  the  public  interest  has  gone  so  far  that  the  United  States 
government  exercising  the  power  parentis  patrim  as  set  forth  in  the 
opinions  of  its  Supreme  Court,  revoked  the  charter  of  the  church  of  the 
Latter  Day  Saints  which  had  been  granted  under  territorial  govern- 
ment, and  which  it  was  argued  had  received  the  implied  sanction  of 
Congress.*  This  church  was  in  effect  the  government  of  the  territory. 
Possession  of  the  property  of  the  said  corporation  was  taken  nnder  an 
order  of  the  District  Court  by  a  receiver  appointed  by  its  decree  who 
was  to  keep  and  control  the  same  under  the  decree  pending  the  final 
determination  of  the  issues.  On  appeal  it  was  held  that  the  govern- 
ment may  prohibit  polygamy,  even  if  the  right  to  indulge  in  it  is  a 
religious  belief,  and  when  it  is  forbidden  by  law,  property  used  for 
promoting  such  unlawful  practice,  but  dedicated  to  charitable  uses,  and 
belonging  to  a  defendant  corporation  may  be  protected  from  diversion, 
and  be  taken  and  devoted  to  objects  of  charity.  "  In  this  country  the 
legislature  or  government  of  the  State  as  parens  patricB  has  the  right 
to  enforce  all  charities  of  a  public  nature  and  where  no  other  person  is 
entrusted  with  it.  The  law  of  charities  exists  in  Utah,  and  Congress 
has  power  to  carry  out  that  law,  and  put  it  in  force  in  its  application 
to  the  church  of  Latter  Day  Saints." 

A  corporation  may  be  liable  for  conspiracy.  The  Buffalo  Lubricat- 
ing Oil  Company  brought  actions  against  the  Standard  Oil  Company, 
and  the  Acme  Oil  Company  to  recover  damages  alleged  to  have  been 
caused  by  a  conspiracy  between  defendants  to  injure  plaintiff,  and  on 

1  IT.  S.  R.  S.  5352.  Act  of  Febraary  19. 1887.  The  ordinance  of  the  '*  so  caUed  State  of 
Deseret,"  re-enacted  bj  the  Territory  of  Utah,  as  also  the  pleadings  set  out  in  the  re- 
port  of  Late  Corporation  of  Latter  Day  Saints  v.  U.  S.,  136  U.  S.  1;  see  160  U.  S.  145; 
see,  also,  Davis  v.  Season,  133  U.  S.  383.  This  ey  pres  doctrine  was  not  recognized 
in  the  State  of  New  York.  Tilden  v.  Green,  130  N.  Y.  at  p.  45;  but  see  Atty..Gen.  v. 
Baliol  College,  9  Mod.  407;  Sopier  v.  Mass.  Qen.  Hospital.  3  Cnsh.  488;  Panlet  ▼. 
Clark,  9  Cranch,  292.  The  legislature  of  New  York  in  1898  changed  the  rale  in  some 
respects. 
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demarrer  its  right  was  sustained/  Go  the  other  hand  it  may  appar- 
ently enter  into  a  trust,  and  a  competitor  and  rival  who  buys  stock  in 
the  trust  can  compel  the  transfer  to  be  perfected  as  an  incident  of  such 
purchase.  It  cannot  cease  to  exist  of  its  own  will,  its  life  continues 
until  either  the  charter  period  has  expired,  or  the  court  has  decreed  a 
dissolution ;  and  even  when  it  has  been  dissolved  for  a  violation  of  its 
charter,  its  property  and  property  rights  including  traffic  contracts,  and 
street  rights  or  franchises  survive,  and  its  trustees  become  trustees  for 
its  creditors  and  stockholders. 

Such  are  rules  of  public  policy  recognized  by  the  courts  in  corpora- 
tion affairs,  and  corporation  rights  may  not  be  invaded  by  the  State 
contrary  to  constitutional  guarantees.  For  example,  a  statute  of  Iowa 
requiring  every  foreign  corporation  named  in  it  to  stipulate,  as  the 
condition  of  a  permit  to  do  business  in  Iowa,  that  it  will  not  remove 
into  the  Federal  court  certain  suits  which  by  the  laws  of  the  United 
States  it  would  have  the  right  to  remove,  was  held  void,  because  it 
made  the  right  to  a  permit  to  depend  upon  the  surrender  of  a  privilege 
secured  to  it  by  the  Constitution  and  laws  of  the  United  States,  and 
agreements  to  abstain  in  all  cases  from  resorting  to  the  courts  of  the 
Unit€xl  States  are  void  as  against  public  policy,  although  the  State  has 
the  right  to  impose  conditions  to  the  transaction  of  business  in  its 
territory.' 

The  statement  and  definition  of  obligations  attendant  upon  the  grant 
of  any  franchise  in  Thompson  v.  The  People*  have  been  often  cited, 
and  are  in  accord  with  both  English  and  American  decisions.  Grants 
conferring  franchises  are  contracts  between  the  sovereign  power  and 
private  citizens,  made  upon  valuable  consideration  for  purposes  of  pub- 
lic benefit  as  well  as  private  advantage.  Such  a  grant  vests  a  private 
property  in  the  grantee  affected  by  public  use.     It  may  be  considered 

>  Buffalo  L.  O.  Co.  v.  Standard  O.  Co.,  Acme  O.  Co.,  106  N.  Y.  S69;  Rice  v.  Rocke- 
feller, 134  N.  Y.  174;  see  Leslie  v.  Lorillard,  110  N.  Y.  519;  Havemeyer  v.  Have- 
mejer,  48  Supr.  Ct.  506;  Fisher  ▼.  Bash,  35  Hun,  641;  People  ▼.  Ballard,  184  N. 
Y.  269;  People  v.  O'Brien,  111  X.  Y.  1;  N.  O.  S.  F.  &  L.  R.  R.  v.  Delamore,  114  U. 
S.  501.  Trasts  in  the  guise  of  great  corporations  have  become  not  infrequent,  as  wit- 
ness the  sugar,  oil  and  cordage  trusts. 

•  Barron  v.  Bumside.  121  U.  S.  186;  Ins.  Co.  v.  Morse,  20  Wall.  445;  see  Doyle  v. 
Continental  Ins.  Co.,  94  U.  S.  535.  Stipulations  "  to  exclude  from  appropriate  judicial 
tribunals  any  persons  who,  in  the  ordinary  course  of  things,  have  a  right  to  sue 
there,"  are  deemed  against  public  policy.   2  Story  Eq.  Jur,  457;  2  Phil.  Ins.  1941. 

'  Thompson  v.  The  People,  28  Wend.  587;  see  synopsis  of  opinion  of  Sen.  Ver- 
planck,  p.  689. 
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a  public  trust  to  oe  faithfully  executed  according  to  the  purposes  of  its 
creation.  '^  Nonuser  or  misuser  is  such  a  neglect  or  disr^ard  of  the 
trust,  or  such  a  perversion  of  it  to  the  private  purposes  of  the  trustees 
as  to  lessen  its  utility  or  work  some  public  injury." 

Misuser  may  be  a  misdemeanor.  '^  But  for  the  omission  of  minor  or 
accessory  duties  enjoined,  none  of  which  are  strictly  essential  to  the 
due  execution  of  the  trust,  the  proper  remedies  are  mandamus,  prohibi- 
tion, injunctions,  indictment,  private  action  by  the  party  aggrieved,  or 
resort  to  such  cumulative  remedy  short  of  proceedings  for  a  forfeiture, 
as  the  legislature  may  have  provided,  unless  the  neglect  of  such  duties 
are  expressly  declared  cause  of  forfeiture."  The  graver  remedy  may 
be  taken  when  the  injury  is  serious  and  the  transgression  affects  the 
welfare  of  the  people,  but,  if  possible,  such  decision  will  be  reached  as 
will  not  injurionsly  affect  the  existing  rights.*  Whether  the  interven- 
tion is  because  of  acts  ultra  vires^  as  in  the  Sugar  Trust  cases,  or  because 
of  the  weighty  reasons  assigned  in  the  Church  case  of  the  Latter  Day 
Saints,  where  the  highest  interests  of  civil  socfety  are  involved,  and  u 
contempt  of  authority  and  resistance  to  law  on  the  part  of  the  corpora- 
tion may  not  be  longer  suffered,  or  it  is  simply  to  prevent  a  monopoly 
or  a  restraint  of  trade,  as  in  the  Chicago  Gas  Company  cast>,  and 
others  allied  to  it,  the  common  basis  is  public  policy  and  action  is 
induced  by  the  necessity  of  protection  secured  by  these  judgments. 
This  is  instanced  in  the  opinion  of  the  court  in  the  Sugar  Trust  case 
which  seems  to  turn  upon  the  doctrine  of  ultra  vireSy  and  the  court 
says :  ^'  So  having  reached  our  conclusion  that  the  defendant  corpora- 
tion has  violated  its  cnarter,  and  failed  in  the  performance  of  its  cor 
porate  duties,  in  respects  so  material  and  important  as  to  justify  a 
judgment  of  dissolution,  it  is  needless  to  advance  into  the  wider  dis' 
cussion  over  monopolies  and  competition  and  restraint  of  trade."  The 
consideration  has  been  stated  of  police  interests  menaced,  because  of 
the  "definite  view  of  the  injurious  tendencies  developed,  by  the 
combination  which  stands  outside  of  the  ward  of  the  State,  which 
dominates  the  range  of  an  entire  industry,  and  puts  upon  the  market 
a  capital  stock  proudly  defiant  of  actual  values,  and  capable  of  :ni 
unlimited  expansion."     Tlie  reasoning  is  the  same  througiiout  these 

»  X.  T.  Laws  1886,  chap.  268;  111  N.  Y.  1;  Act  of  Congress.  Feb.  19.  1887;  136 
U.  S  1,  Suburban  R.  T.  Co.  v.  Mayor,  128  N.  Y.  510;  114  tJ.  S.  501;  People  v.  Chi» 
cago  G.  T.  Co.,  130  ni.  268;  People,  ex  rel  Peabody,  130  111.  268;  Saratoga  Co.  Bk. 
V.  King,  44  N.  Y.  87;  Amot  ▼.  Pittston  k  E.  C.  Co.,  68  N.  Y.  558:  121  N.  Y.  625, 628. 
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cases,  whose  distinction  is  found  merely  in  the  seriouaness  of  the  dan- 
ger or  injury  apprehended  and  to  be  remedied. 

Mr.  Justice  Finch  tersely  states  in  this  case  the  proposition  illus- 
trated by  many  others,  that  it  "is  a  violation  of  law  for  corporations 
to  enter  into  a  partnership.^'  In  this  Sugar  Trust  case  sixteen  corpora- 
tions had  combined.  In  the  Chicago  Gas  Company  case  four  com- 
panies had  joined.  There  the  court  says :  "  The  control  of  the  four 
companies  by  the  appellees  suppresses  competition  between  them,  and 
destroys  their  diversity  of  interests,  and  all  motive  for  competition.  So 
far  as  the  appellee  was  organized  with  the  object  of  purchasing  and  hold- 
ing all  the  shares  of  the  capital  stock  of  any  gas  company  in  Chicago, 
or  Illinois,  it  was  not  organized  for  a  lawful  purpose,  and  all  acts  done 
by  it  toward  the  accomplishment  of  such  object  are  illegal  and  void. 

"  The  word '  unlawful'  as  applied  to  corporations  is  not  used  exclusively 
in  the  sense  malum  in  ae  or  malum,  prohibitum.  It  is  also  used  to 
designate  powers,  which  corporations  are  not  authorized  to  exercise,  or 
contracts  which  they  are  not  authorized  to  make,  or  acts  which  they 
are  not  authorized  to  do ;  or  in  other  words,  such  acts,  powers  and  con- 
tracts as  are  vUra  vires.  The  business  i»  of  a  public  character.  Com- 
panies engaged  in  such  business  owe  a  duty  to  the  public.  Any  un- 
reasonable restraint  upon  the  performance  of  such  duty  is  prejadieial 
to  the  public  interest  and  in  contravention  of  public  policy.'  Whatever 
tends  to  prevent  competition  between  those  engaged  in  a  public  em- 
ployment or  business  impressed  with  a  public  character,  is  opposed  to 
public  policy  and  therefore  unlawful ;  whatever  tends  to  create  a 
monopoly  is  unlawful  as  being  contrary  to  public  policy.  The  common 
law  will  not  permit  individuals  to  oblige  themselves  by  a  contract 
either  to  do  or  not  to  do  any  thing,  when  the  thing  to  be  done  or  omitted 
is  in  any  degree  injurious  to  the  public.  If  contracts  and  grants 
whose  tendency  is  to  create  monopolies  are  void  at  common  law,  then 
where  a  corporation  is  organized  under  a  general  statute,  a  provision 
in  the  declaration  of  its  corporate  purposes,  the  necessary  effect  of 
which  is  the  creation  of  a  monopoly,  will  also  be  void." 

In  a  few  instances  combinations  whose  restraint  was  only  partial  and 
caused  no  injury  have  been  permitted  as  in  Leslie  v.  Lorillard  ;  Shrews- 

>  180  111.  268;  Coke  Co.v.C.  Co..  131  111.  530;  Gibbs  v.  Gas  Co.,  180  U.  a  896;  Frank- 
lin  Co.  ▼.  InstitatloD,  68  Me.  48;  Bank  ▼.  Bank,  86  Ohio  St.  860;  Bank  v.  Agency 
Ca«  24  Conn.  1S9;  Hazelharst  y.  R.  R.  Co.,  48  Ga.  682;  Oregon  R.  &  X.  Co.  v.  O.  R. 
R.  Co.,  180  U.  S.  1;  Coal  Co.  v.  Coal  Co..  68  Pa.  St.  173;  Chappel  v.  Brockway,  21 
Wend.  169;  see  N.  O.  Gas  Co.  ▼.  L.  G.  Co.,  116  U.  S.  660. 
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bury  &  Birmingham  Railway  Company  v.  Stour  Valley  Bailway  Com- 
pany, and  Central  Shade  Holler  Company  v.  Cushman.  Bat  one 
corporation  cannot  purchase  the  capital  stock  of  another  to  obtain  or 
control  its  business  unless  it  have  statutory  authority  therefor.  In  the 
Chicago  Gas  Company  case,  cited  above,  it  is  said  such  a  company 
"  might  take  the  stock  of  another  corporation  in  payment  of  a  debt,  or 
perhaps  as  security  for  a  debt,  but  the  actual  purchase  of  such  stock  is 
not  directly  and  immediately  appropriate  to  the  execution  of  a  specially 
granted  power  to  operate  gas-works  and  manufacture  gas.  Some 
corporations  like  insurance  companies  may  find  it  necessary  to  keep 
funds  on  hand  for  the  payment  of  losses,  but  it  is  questionable  whether 
even  these  can  invest  their  surplus  funds  in  the  stocks  of  other  corponu 
tions  without  special  legislative  authority."  This  is  a  matter  regulated 
by  statutPiS  in  most  of  the  States,  and  in  Fisher  v.  Bush  an  additional 
reason  is  given  for  this  restriction  in  that  '^  shares  in  stock  are  dealt  in 
by  the  trading  and  mercantile  community  on  a  large  scale  and  passed 
from  hand  to  hand  the  same  as  money  at  their  accepted  market 
value."* 

In  two  English  cases  principal  consideration  was  given  to  the  ^'  un- 
lawful attempt  to  effect  that  which  Parliament  alone  could  authorize, 
and  was  against  public  policy."  In  Great  Northern  Railway  Company 
V.  Eastern  Counties  Railway  Company,  one  company  delegated  to  the 
other  without  legislative  authority  all  the  powers  conferred  on  it  by 
Parliament.  In  Richmond  Water- Works  Company  and  Southwark 
and  Vauxhall  Water- Works  Company  v.  Vestry  of  Richmond  (Surrey) 
the  Richmond  company  having  under  an  act  of  Parliament  the  right 
to  supply  the  district  with  water,  laid  its  mains,  and  for  a  number  of. 
years  continued  their  use,  until  its  place  of  supply  became  unsuited  for 
the  purpose,  and  the  stockholders  in  the  Southwark  Company  bought 
up  its  stock.  Eventually  that  company  bought  the  mains  and  for 
thirteen  years  supplied  the  water  and  drew  the  pay  for  it,  although 
without  any  authority  to  enter  that  territory.  The  suburban  health 
authority  proposed  to  lay  down  pipes  and  furnish  water,  but  were  met 
by  an  application  for  an  injunction  iu  a  suit  brought  by  the  two  com- 
panies, but  the  court  held,  this  fell  within  the  rule  in  the  Railway 
companies  case  cited  and  must  be  denied. 

«  110  N.  T.  519:  2  D.  M.  &  G.  886;  143  Mass.  353;  Fisher  y.  Bush,  85  Hun,  644; 
Qr.  Nor.  R.  Co.  v.  Eastern  Counties  R.  Co.,  9  Hare,  306;  Richmond  Water- Works 
and  S.  and  V.  W.  Co.  v.  Vestry  of  Richmond.  8  Chan.  Div.  83. 
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In  New  York  and  Sharon  Canal  Companj,  and  Sharon  Canal  Com- 
pany V.  Fulton  Bank,  Chief  Justice  Savage  says,'  that  ^^  general  princi- 
ples are  against  the  power  of  corporations  to  consolidate  others  or  form 
a  partnership.  Corporations  at  common  law  have  no  such  powers  as 
would  authorize  the  forming  of  a  partnership  or  the  consolidation  of 
the  corporations  in  one."  Parliament  has  enacted  special  statutes  in 
certain  cases,  and  in  a  number  of  the  States,  among  them  New  York, 
Missouri  and  Georgia,  general  statutes  have  been  passed,  permitting 
consolidation  in  such  form,  that  a  new  corporation  with  separate 
responsibility  is  formed.  By  such  consolidation  the  original  companies 
are  dissolved,  and  a  new  corporation  takes  their  place  subject  to  their 
existing  obligations  of  the  old  companies.  Consolidation  is  a  surrender 
of  the  old  charter  by  the  companies,  the  acceptance  thereof  by  the 
legislature,  and  the  formation  of  a  new  company  out  of  such  portions 
of  the  old  as  enter  into  the  new." 

In  Pullman  Palace  Car  Company  v.  Missouri  Pacific  Bailway  Com- 
pany it  was  held  that  an  agreement  made  by  one  of  the  companies 
before  the  consolidation,  to  be  carried  out  on  its  entire  line  of  railway, 
and  all  roads  which  it  then  controlled,  or  might  thereafter  control  by 
ownership,  lease  or  otherwise,  did  '^  not  affect  roads  not  so  owned, 
leased  or  acquired  at  the  time  of  the  consolidation,  but  acquired  by  the 
new  company  subsequently."  Chief  Justice  Waite  said :  "  The  new 
company  assumed  on  the  consolidation  all  the  obligations  of  the  old 
Missonri  Pacific.  The  power  of  the  old  company  to  get  control  of  the 
other  roads  ceased  when  its  corporate  existence  came  to  an  end.  Con- 
tracts thereafter  made  to  get  control  of  the  other  roads  would  be  the 
contracts  of  the  new  consolidated  company.  It  follows  that  the  present 
Missouri  Pacific  Company  is  not  required  by  the  contract  of  the  old 
company  to  have  the  Pullman  cars  on  the  road  of  the  St.  Louis,  Iron 
Mountain  and  Southern  Company,  even  if  it  does  now  control  that 
road  within  the  meaning  of  the  contract."  The  court  further  was  of 
the  opinion  that  the  last-mentioned  railroad  would  not  in  any  event 
be  bound  by  the  contract  of  the  Missouri  Pacific  Company,  because  it 
kept  up  its  own  corporate  organization  and  operated  its  own  road. 
**  The  Missonri  Pacific  owns  all  or  nearly  all  its  stock,  and  in  that  way 
can  determine  who  shall  constitute  its  board  of  directors,  but  there  the 

>  N.  Y.  Shmron  C.  Co..  and  S.  C.  Co.  v.  Fulton  Bank,  7  Wend.  412;  R.  R.  Co.  ▼. 
Georgia,  98  U.  S.  859-863;  McMahon  v.  Morrison,  16  Ind.  172;  Laaman  ▼.  Lebanon 
Valley  R.  R..  80  Pa.  St.  42;  121  N.  T.  624;  Pullman  Pal.  Car  Co.  v.  Missouri  Pac. 
R.  R.,  115  U.  S.  587. 
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power  of  that  company  over  the  other  managemeDt  stops.  The  board 
when  elected  has  controlling  authority,  and  for  its  doings  is  not  neces- 
sarily answerable  to  the  Missouri  Pacific  Company." 

This  double  allegiance  of  those  who  act  for  the  corporation  is  not 
admissible.  In  Whittenton  Mills  v.  Upton,  the  partnersliip  declared 
illegal  was  between  a  corporation  and  an  individual,  and  was  now  in 
its  second  term,  having  been  extended.  The  opinion  of  the  court 
in  the  Sugar  Trust  cases  '  says  of  this :  ^^  The  case  last  cited  furnishes 
the  reasons  with  precision  and  at  length.  It  demonstrates  that  the 
vital  characteristics  of  the  corporation  are  of  necessity  drowned  in  the 
paramount  authority  of  the  partnership." 

Incident  to  this  discussion,  and  also  touching  the  rights  of  stock- 
holders involved  in  the  refusal  of  courts  to  enforce  contracts  contrary 
to  public  policy,  is  the  rule  against  pooUng  contracts.  In  Williams  ?. 
Montgomery  '  the  Supreme  Court  of  New  York  has  lately  held,  that 
a  contract  whereby  stockholders  of  a  corporation  agree  to  deposit  their 
certificates  of  stock  with  a  trustee  for  six  months,  for  the  purpose  of 
preventing  any  disposition  of  the  stock  during  that  time,  is  unenforce- 
able and  void,  as  contrary  to  the  statute  law  of  the  State,  and  agaiost 
public  policy.  The  court  says  "  persons  cannot  agree  to  surrender  the 
control  and  ownership  of  property  belonging  to  them  for  a  definite 
period,  and  enforce  any  such  an  agreement  in  any  court  of  justice.  It 
seems  to  us  upon  the  whole  case,  entirely  independent  of  the  question 
as  to  whether  it  was  necessary  for  Montgomery  to  acquire  the  title  to 
this  stock  in  order  that  he  might  procure  money  to  relieve  the  com- 
pany from  embarrassment,  and  as  to  what  his  purpose  was,  that  the 
agreement  under  consideration  was  impossible  to  be  enforced." 

In  Fremont  v.  Stone,*  the  defendant  made  an  agreement  with  the 
plaintiffs,  by  which  they  stipulated  that,  on  the  payment  by  him  of 
$200,000,  for  a  certain  number  of  shares  of  the  capital  stock  of  a  rail- 
way company  then  belonging  to  them,  new  directors  to  be  nominated 

»  See  opinion  of  Jadge  Finch,  People  v.  N.  R.  S.  R.  Co.,  121  N.  Y.  628, 624;  Whi^ 
teuton  Mills  v.  Upton,  76  Mass.  582;  R.  R.  Co.  v.  Georgia,  98  U.  S.  859;  7  Wend. 
412;  9  Hare,  806;  Starbuck  v.  Mercantile  Trust  Co.,  Shepaug  Voting  Trust  cases. 
60  Conn.  558;  Gale  v.  Kalamazoo,  28  Mich.  844;  Gibbs  v.  Cons.  Gas  Co.,  180  U.  S. 
896 :  Railway  Co.  v.  State,  49  Ohio.  668. 

^  Williams  v.  Montgomery,  68  Hun,  416.  The  power  of  a  corporation  to  buy  it« 
own  stock  is  disputed,  but  generally  allowed  in  the  United  States.  Tayl.  Corp., 
§g  134. 185;  ZulueU's  Qaim,  L.  R.,  5  Ch.  444;  Re  MarseUles,  L.  R.,  7  Ch.  161;  Cltpp 
V.  Peterson.  104  HI.  80;  see,  however.  Coffin  v.  Greenleaf  &  Co.,  88  Ohio,  275. 

«  Fremont  v.  Stone.  42  Barb.  169  ;  Fisher  v.  Bush,  85  Hun,  641. 
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by  the  plaintiff  and  bis  co-purchaser,  should  be  substituted  in  the  place 
of  all  the  other  directors  except  two.  It  was  held  that  "  the  contract 
was  an  attempt  improperly  to  interfere  with  the  rights  of  others  and 
was  clearly  contrary  to  public  policy."  In  Fisher  v.  Bush,  the  com- 
plaint alleged  that  the  defendant  and  eight  other  persons  signed  the 
following  sealed  instrument :  "  For  value  received  from  and  paid  to 
each  other,  we,  the  undersigned,  stockholders  of  the  Genesee  Valley  Canal 
and  Bailway  Company  mutually  agree  with  the  other  and  to  all,  tliat 
we  will  not  sell,  assign,  set  over,  pledge  or  grant  power  of  attorney  to 
vote,  or  agree  to  sell,  assign,  transfer,  set  over,  pledge  or  give  power 
of  attorney  to  vote  in  any  way,  shape  or  manner  tlie  stock  which  we 
respectively  and  individually  own,  hold  or  possess  in  said  company, 
without  the  concurrent  consent  of  all  signers  to  this  instrument.  *  * 
*  *  This  agreement  is  made  for  mutual  protection  and  to  prevent  the 
sale  of  the  company's  franchise  by  a  majority  of  the  members  of  the 
present  board  of  directors,  who  are  and  who  represent  a  minority  of 
the  shares  of  the  capital  stock  of  this  company."  The  agreement  was 
held  "  void,  because  in  restraint  of  trade  and  against  public  policy,  and 
because  the  clause  providing  that  none  of  the  signers  should  vote  bj 
proxy  was  a  pernicious  and  unlawful  provision,  and  because  not 
founded  upon  an  adequate  and  sufficient  consideration." 

It  has  been  held  that  any  stockholder,  although  his  stock  has  been 
pooled,  may  at  any  time  demand  back  his  stock,  even  if  the  pool  be 
for  a  limited  time,  and  the  stockholders  have  received  receipts  made 
transferable  like  stock  certificates.*  In  Starbuck  v.  Mercantile  Trust 
Company,  a  syndicate  purchased  a  majority  of  the  capital  stock  of  the 
Shepaug  Railroad  Company,  which  was  placed  in  a  voting  trust  for 
five  years.  The  apparent  object  was  to  extend  the  railroad  to  tide- 
water and  form  a  connection  with  another  road,  but  there  was  a  secret 
purpose  to  make  a  profit  out  of  the  construction.  Money  was  bor- 
rowed by  the  financial  agent  of  the  syndicate,  on  a  portion  of  the  trust 
certificates,  which  were  issued  directly  to  him,  and  transfers  in  blank 
upon  the  back  of  the  certificates  were  signed  by  this  agent,  when  they 
were  pledged  as  security  for  loans.  Before  connection  at  tide-water 
was  affected,  the  agent  became  insolvent,  the  loans  were  not  paid  and 

the  pledged  certificates  were  sold  at  public  sale,  and  most  of  them  were 

# 

1  Moore  v.  Bank  Com.,  52  Mo.  877;  Sargent  v.  Franklin  Ins.  Co.,  8  Pick.  00; 
Woodruff  V.  Ihibaqae,  etc.,  R.  R.,  80  Fed.  R.  01;  Starback  v.  Mercantile  Trast  Co., 
9  Rway.  &  Corp.  L.  J.  208,  and  SO  Conn.  558,  Ed.  N.  Y.  L.  J.,  May  4,  1808;  Crawford 
v.  Wick,  18  Ohio,  10. 
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bought  by  the  plaintifiEs.  They  covered  seven  thonsand  sharoB,  and  the 
plaintifEs,  with  other  stock  purchased,  not  in  the  trust,  held  eighty-five 
per  cent  of  the  whole  capital  stock.  The  plaintiffs  thereupon  notified  the 
trust  company  which  held  the  original  stock,  that  they  revoked  the 
powers  given  by  the  trust  agreement  and  demanded  the  stock.  This 
demand  was  refused.  The  court  hold  the  trust  agreement  void  as  in 
violation  of  the  duties  of  directors,  and  against  the  policy  of  the  law ; 
and  that  the  plaintiffs  had  a  right  to  revoke  the  powers  given  to  the 
trust  company  by  the  agreement,  and  to  have  transferred  to  them,  on 
the  surrender  of  trust  certificates,  as  many  shares  of  the  stock  as  the 
certificates  rcpi'esented. 

The  tyranny  of  force  unrestrained  by  consideration  for  private 
rights  and  the  established  principle  of  society  is  opposed  by  pubUc 
policy.  In  blacklisting,  boycotting  and  strikeSy  the  law  where  applied 
to,  draws  its  line  through  abuses  which  ha^e  given  rise  to  these  terms 
and  receive  its  condemnation.  No  lawful  intent  can  be  found  in  ille- 
gal action  which  tends  to  injury  from  its  nature  and  is  subversive  of 
freedom  of  action,  freedom  in  trade  and  good  order.  In  Kogers  v. 
Evarts'  the  court  says,  '^  If  they  seek  to  accomplish  a  lawful  end  by 
unlawful  means  then  they  are  guilty  of  illegal  conspiracy,"  and  the 
posting  of  names  may  be  a  part  of  a  conspiracy.  Or  as  Mr.  Justice 
Barrett  said  in  People  v.  Kostka,  ^^  Nor  is  it  necessary  that  there 
should  have  been  a  direct  threat.  If  you  believe  that  the  attitude 
actually  presented  by  the  distributors  of  circulars  was  an  attitude  of  in- 
timidation either  to  passers  by,  or  to  the  women  inside,  considering  all 
the  circumstances,  then  all  who  participated  in  it  directly  or  indirectly 
are  within  the  meaning  of  the  word  ^  intimidation '  as  used  in  the  Con- 
spiracy Act." 

''  Each  case,"  says  the  court  in  Bogers  v.  Evarts,  ^^  must  probably  de- 
pend upon  its  own  surroundings.  Bights  guaranteed  by  law  will  be  en- 
forced by  the  courts  whether  invoked  by  employer  or  employee."  This 
decision  touches  also  upon  the  publications  of  newspapers,  and  says, 
when  their  accounts  of  an  unlawful  conspiracy  are  so  colored  as  to 
express  approval  and  encouragement,  they  have  overstepped  the  lawfal 
province  of  journalism  and  come  within  the  condemnation  of  law." 
The  statutes  enacted  as  measures  of  relief,  including  those  for  Boards  of 

» Rogers  v.  Evarts,  17  N.  Y.  Supp.  S864;  People  v.  Kostka.  4  N.  Y.  Cr.  484; 
Walker  v.  Cronin,  107  Mass.  564;  Mogul  S.  S.  Co.  v.  MoOrogor.  d8  Q.  B.  Dlv.  1198; 
S.  S.  Ck>.  v.  McKenna,  80  Fed.  B.  48. 
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Arbitration,  are  principally  to  avoid  or  panish  combinations  and  con- 
spiracies.' 

Blacklisting  may  involve  a  question  of  privilege.*  The  court  will 
take  judicial  notice  of  the  nature  of  the  business  and  office  of  mercan- 
tile agencies,  has  been  held  in  cases  where  communications  affecting  the 
credit  of  merchants  have  been  the  subject  of  controversy ;  and  again 
in  respect  to  a  list  of  discharged  employees,  it  has  been  said  by  the 
court,  '^  We  realize  how  important  some  such  system  as  this  must  be 
for  the  protection  of  persons  or  corporations  employing  a  large  number 
of  men,  as  well  as  to  the  public." 

In  Rogers  v.  Evarts  it  was  said  the  posting  of  names  of  those  who 
contribute  to  funds  sought  and  lawfully  used  for  sustaining  the  strike, 
and  of  those  who  refuse  to  contribute,  is  lawful  as  long  as  the  strikers 
keep  within  the  law.  ^^  In  Williams  v.  Smith,  a  publication  in  the 
Hatter's  Gazette,  London,  for  December,  1887,  of  a  judgment  against 
the  plaintiff  in  a  column  known  as  a  Hack  list  was  held  libellous,"  and 
in  Snnderlin  v.  Broadstreet  the  proprietors  of  a  mercantile  agency  were 
held  liable  for  a  false  report  injurious  to  the  subject  of  it,  published 
among  the  patrons  of  the  agency,  and  it  was  said  :  ^^  Such  a  communi- 
cation is  privilgeed  only  when  it  is  confined  to  those  who  have  no  in- 
terest in  the  information." 

In  Missouri  Pacific  Railway  Company  v.  Behee  the  Court  of  Civil 
Appeals  of  Texas  held  that  '^  a  publication  by  a  railroad  company  of  a 
list  of  employees  discharged  for  cause,  which  is  issued  to  prevent  unsuit- 
able men  being  re-employed  on  other  parts  of  the  road,  is  a  privileged 
communication  ;  and  though  a  person  is  named  therem  as  discharged 
for  incompetency,  whereas  in  fact  he  voluntarily  left  the  company's 
employment,  he  cannot  recover  damages  unless  express  malice  be 
shown.  Where  plaintiff,  a  brakeman,  thus  wrongfully  included  in  the 
list,  went  to  the  company's  trainmaster,  who  had  hired  him,  and  called 
his  attention  to  the  injustice  done  him  by  the  publication,  and  the 
trainmaster,  after  investigation,  gave  him  a  written  statement  that  he 

*  See  Crimes  Act,  EogUmd,  1887;  Anti-Trust  Act.  July  2, 1887;  26th  Vol.  U.  8. 
SUt.  at  L.,  chap.  647;  N.  T.  Penal  Code,  g  168;  N.  Y.  L.  1887,  chap.  68,  "  An  act 
to  proTide  for  the  amicable  adjustment  of  ^evances  and  disputes  that  may  arise 
between  employers  and  employees  and  to  authorize  the  creation  of  a  State  Board  of 
Arbitration." 

*Eaton  C.  ft  B.  Co.  v.  Avery,  88  N.  Y.  81;  Woodruff  ▼.  Bradstreet  Co.,  116  N.  Y. 
238;  but  see  King  y.  Patterson,  49  N.  J.  L.  417;  Sunderlin  y.  Bradstreet,  46  N.  Y. 
188;  Wmiams  y.  Smith,  22  Q.  B.  Diy.  134;  89  Alb.  L.  J.  247;  Biissouri  Pac.  R'way 
T.  Behee.  21  S.  W.  R.  884. 
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had  not  been  discharged  for  incompetency,  but  had  left  the  service  of 
his  own  volition,  and  after  this  the  company  reissued  the  publication, 
in  which  his  name  appeared  as  before,  a  verdict  finding  malice  and 
awarding  damages  will  not  be  disturbed."  The  court  said  :  "  Under 
previous  decisions  of  our  Supreme  Court  it  is  quite  plain  that  this  pub- 
lication, made  under  the  circumstances  and  for  the  purpose  set  forth  in 
the  conclusions  of  fact,  must  be  regarded  as  privileged,  and,  though 
false,  damages  cannot  be  recovered  therefor  against  appellant  unless 
express  malice  be  shown."  *  *  *  ''At  the  same  time,  where  an 
unfounded  publication  has  been  repeated,  under  the  circumstances  de- 
tailed above,  we  cannot  say  that  the  verdict  of  the  jury  finding  maUce 
in  fact  is  not  sustained  by  the  evidence."     *    *    *     ^ 

In  International  Railway  Company  v.  Greenwood '  tlie  same  court 
held  on  demurrer  that  damages  sustained  by  an  innkeeper  through  acts 
of  the  company  in  threatening  to  discharge  from  its  employment  any 
men  who  should  patronize  him,  '^  either  by  eating  at  his  house  or  drink- 
ing at  his  bar,  and  in  actually  discharging  employees  because  of  their 
patronage  of  the  plaintiff,"  could  be  recovered.  "  Appellant  did  not 
have  the  right  to  intentionally  induce  others  to  abstain  from  patroniz- 
ing appellee  except  for  a  legitimate  purpose.  According  to  the  allega- 
tions, it  did,  by  threats  of  unlawful  discharge,  cause  its  servants  to 
withdraw  their  patronage,  with  intent  to  injure  appellee.  This  waB 
not  the  exercise  of  a  legal  right,  as  contended,  and  the  second  proposi- 
tion of  appellant  cannot  be  sustained.  What  we  have  said  applies  only 
to  the  rights  of  the  master  with  reference  to  servants  already  in  hia 
employ  It  is  proper  to  say,  in  regard  to  the  alleged  notice,  that  appel- 
lant would  not  take  into  its  service  any  one  who  might  patronize  appel- 
lee, that  appellant  had  the  right  to  determine  for  itself  whom  it  would 
thereafter  employ,  and  the  reasons  upon  which  it  might  act  con- 
cern no  one  but  itself.  To  what  extent  a  master  might  exercise  his 
influence  with  his  employees,  to  promote  their  welfare,  as  well  as  t<» 
protect  his  own  interests,  which  are  dependent  upon  their  action,  is  nut 
involved  in  the  decision  of  this  demurrer.  The  petition  excludes  the 
idea  that  the  action  complained  of  was  taken  for  any  legitimate  pur- 
pose." 

'  Int.  ft  QreeL.  N.  R.  R.  Co.  v.  Greenwood,  21  S.  W.  R.  659;  Bradstreet  Co.  v. 
Gill,  72  Tex.  121;  Behee  v.  R.  R.  Co.,  71  id.  424.  A  somewhat  different  view  is 
taken  in  Pajne  y.  Railroad  Co.,  18  Lea,  507;  and  see  Lomlej  v.  Qye,  2  El.  &  Bl.  216; 
Bowen  y.  Hall,  6  Q.  B.  Diy.  84S. 
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In  Heywood  v.  Tillson*  the  plaintiflE  was  the  owner  of  a  dwelling- 
house  on  Hurricane  Island,  where  the  defendant  was  proprietor  of  the 
island,  and  engaged  in  quarrying  granite.  There  was  no  opportunity 
to  lease  the  hoase  except  to  those  in  the  employ  of  the  defendant,  who 
interfered  and  threatened  to  discharge  and  expel  from  the  island  any 
one  who  should  lease  and  occapy  the  house,  claiming  on  the  trial  that 
the  house  was  in  poor  condition  and  not  a  healthful  place.  The  court 
sustained  the  right  of  the  defendant  to  refuse  to  employ  or  to  retain  in 
his  service  any  person  renting  certain  premises,  and  held  that  the  owner 
of  the  premises  had  no  right  of  action  for  the  exercise  of  this  right, 
even  though  it  were  through  malice  or  ill-will.  Mr.  Bishop  states  the 
proposition  in  these  words :  ^'  No  one  can,  in  the  absence  of  contract, 
require  another  to  employ  him ;  so  that  to  refuse  employment  is  not  a 
legal  injury.  Therefore,  where  a  person  maliciously  kept  the  owner  of 
a  house  from  letting  it  by  announcing  that  he  would  not  hire  any  one 
who  should  take  it,  he  inflicted  no  legal  injury  on  the  owner."  The 
peculiar  circumstances  which  called  forth  this  decision,  and  tlie  fact 
that  only  the  employees  of  the  defendant  were  on  the  island,  seem  fre- 
quently to  be  passed  over  when  the  case  is  cited. 

A  more  recent  case,  involving  the  right  of  dealers  in  merchandise, 
was  decided  in  the  Supreme  Court  in  Minnesota,  July  20,  1893,  in 
Bohn  Manufacturing  Company  v.  HoUis,  and  has  been  often  referred 
to  since  that  time.  There  it  was  held,  that  where  a  number  of  retail 
dealers  formed  a  voluntarwassociation,  mutually  agreeing  that  they 
would  not  deal  with  any  mXiufacturer  or  wholesale  dealer  who  should 
sell  directly  to  consumers  not  dealers,  at  any  point  where  a  member 
of  the  association  was  carrying  on  a  retail  yard ;  and  they  had  pro- 
vided in  their  by-laws  that  wherever  any  wholesale  dealer  or  manufac- 
turer made  any  such  sale,  the  secretary  should  notify  all  the  members 
of  the  fact ;  and  when  the  secretary  threatened  to  send  notice  that  such 
a  sale  had  been  made,  which  notice  was  to  be  sent  to  all  the  members 
of  the  association,  such  facts  presented  no  grounds  for  an  injunction 
against  such  association. 

The  court,  by  Mitchell,  J.,  said :  "  The  plaintiff  is  a  manufacturer 
and  vendor  of  lumber  and  other  building  material,  having  a  large  and 
profitable  trade,  at  wholesale  and  retail,  in  this  and  adjoining  States,  a 
large  and  valuable  part  of  this  trade  being  with  the  retail  lumber  deal- 
ers.    The  defendant,  the  Northwestern  Lumberman's  Association,  is  a 

>  Heywood  t.  Tillson.  75  Me.  225;  Bish.  Non-Con.  Law,  chap.  X,  g  144. 
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voluntary  aBSociation  of  retail  lumber  dealers,  comprising  from  twenty- 
iive  to  fifty  per  cent  of  the  retail  dealers  doing  business  in  the  States 
referred  to,  many  of  whom  are,  or  have  been,  customers  of  the  plaintiff. 
A  ''retailer,"  as  defined  in  the  constitution  of  the  association,  is  *'any 
person  who  is  engaged  in  retailing  lumber,  who  carries  at  all  times  a 
stock  of  lumber  adequate  to  the  wants  of  the  community,  and  who 
regularly  maintains  an  ofiSce  as  a  lumber  dealer  and  keeps  the  same 
open  at  proper  times."  Any  wholesale  dealer  or  manufacturer  of  lum- 
ber who  conforms  to  the  rules  of  the  association  may  become  an  honor- 
ary member  and  attend  its  meetings,  bi\t  is  not  allowed  to  vote.  The 
object  of  the  association  is  stated  in  its  constitution  to  be :  '^  The  pro- 
tection of  its  members  against  sales  by  wholesale  dealers  and  manu- 
facturers to  contractors  and  consumers."  When  reduced  to  its 
ultimate  analysis,  all  that  the  retail  lumber  dealers  in  this  case  have 
done  is  to  form  an  association  to  protect  themselves  from  sales  by 
wholesale  dealers  or  manufacturers  directly  to  consumers  or  other  non- 
dealers,  at  points  where  a  mem1>er  of  the  association  is  engaged  in  the 
retail  business. 

The  means  adopted  to  effect  this  object  are  simply  these :  They 
agree  among  themselves  that  they  will  not  deal  with  any  wholesale 
dealer  or  manufacturer  who  sells  directly  to  customers,  not  dealers,  at 
a  point  where  a  member  of  the  association  is  doing  business,  and  pro- 
vide for  notice  being  given  to  all  their  members  whenever  a  wholesale 
dealer  or  manufacturer  makes  any  such  sale.  That  is  the  bead  and 
front  of  defendants'  offense.  It  will  be  observed  that  defendants 
were  not  proposing  to  send  notices  to  any  one  but  members  of  the 
association.  There  was  no  element  of  fraud,  coercion  or  intimidation, 
either  toward  plaintiff  or  the  members  of  the  association.  True,  the 
secretary,  in  accordance  with  section  3  of  the  by  laws,  made  a  demand  od 
plaintiff  for  ten  per  cent  of  the  amount  of  the  two  sales.  But  this 
involved  no  element  of  coercion  or  intimidation,  in  the  legal  sense  of 
those  terms.  It  was  entirely  optional  with  plaintiff  whether  it  would 
pay  or  not.  If  it  valued  the  trade  of  the  members  of  the  association 
higher  than  that  of  non -dealers  at  the  same  points  it  would  probably 
conclude  to  pay ;  otherwise  not.  It  cannot  be  claimed  that  the  act  of 
making  this  demand  was  actionable ;  much  less  that  it  constituted  any 
ground  for  an  injunction ;  and  hence  this  matter  may  be  laid  entirely 
out  of  view.  Nor  was  any  coercion  proposed  to  be  brought  to  bear 
on  the  members  of  the  association  to  prevent  them  from  trading  with 
the  plaintiff.     After  they  received  the  notices  they  would  be  at  entire 
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liberty  to  trade  with  plaintiff  or  not,  as  they  saw  fit.  By  the  provisions 
of  the  by-laws,  if  they  traded  with  the  plaintiff  they  were  liable  to  be 
"  expelled  ";  but  this  simply  meant  to  cease  to  be  members.  It  was 
wholly  a  matter  of  their  own  free  choice,  which  they  preferred  —  to 
trade  with  the  plaintiff  or  to  continae  members  of  the  association. 

The  case  presents  one  phase  of  a  sabjeet  which  is  likely  to  be  one 
of  the  most  important  and  difficult  which  will  confront  the  courts 
during  the  next  quarter  of  a  century.  This  is  the  age  of  associations 
and  unions,  in  all  departments  of  labor  and  business,  for  purposes  of 
mutual  benefit  and  protection.  Confined  to  proper  limits,  both  as  to 
end  and  means,  they  are  not  only  lawful,  but  laudable.  Carried 
beyond  those  limits,  they  are  liable  to  become  dangerous  agencies  for 
wrong  and  oppression.  Beyond  what  limits  these  associations  or  com- 
binations cannot  go  without  interfering  with  the  legal  rights  of  others 
is  the  problem  which,  in  various  phases,  the  court  will  doubtless  be 
frequently  called  to  pass  upon.  There  is  perhaps  danger  that,  influ- 
enced by  such  terms  of  illusive  meaning  as  "monopolies,"  "trusts," 
"  boycotts,"  "  strikes,"  and  the  like,  they  may  be  led  to  transcend  the 
limits  of  their  jurisdiction  and,  like  the  Court  of  King's  Bench,  in 
Bagg's  case,  assume  that  on  general  principles  they  have  authority  to 
correct  or  to  reform  every  thing  which  they  may  deem  wrong,  or  as 
Lord  Ellsmere  puts  it,  "  to  manage  the  State."  But  whatever  doubts 
or  difficulties  may  arise  in  other  cases  presenting  other  phases  of  the 
general  subject  involved  here,  it  seems  to  us  that  there  can  be  none  on 
the  facts  of  the  present  case.  Both  the  affidavits  and  brief  in  behalf 
of  the  plaintiff  indulge  in  a  great  deal  of  strong  and  even  exaggerated, 
assertion,  and  in  many  words  and  expressions  of  very  indefinite  and 
illusive  meaning,  such  as  "wreck,"  "coerce,"  "extort,"  ** conspiracy," 
"  monopoly,"  "drive  out  of  business,"  and  the  like.  This  looks  very 
formidable,  but  in  law,  as  well  in  mathematics,  it  simplifies  things 
very  much  to  reduce  them  to  their  lowest  terms. 

It  is  conceded  that  retail  lumber  yards  in  the  various  cities,  towns 
and  villages  are  not  only  a  public  convenience,  but  a  public  necessity  ; 
also  that  to  enable  the  owners  to  maintain  these  yards  they  must  sell 
their  lumber  at  a  reasonable  profit.  It  also  goes  without  saying,  that 
to  have  manufacturers  or  wholesale  dealers  sell  at  retail,  directly  to 
consumers,  in  the  territory  upon  which  the  retail  dealer  depends  for 
his  customers,  injuriously  affects  and  demoralizes  his  trade.  This  is 
so  well  recognized  as  a  rule  of  trade  in  every  department,  that  gener- 
ally wholesale  dealers  refrain  from  selling  at  retail  within  the  territory 
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from  which  their  customers  obtain  their  trade.    No  case  can  be  foand 
in  which  it  was  ever  held  that  at  common  law  a  contract  or  agreement 
in  general  restraint  of  trade  was  actionable  at  the  instance  of  third 
parties,  or  could  constitute  the  foundation  for  such  an  action.     The 
courts  sometimes  called  such  contracts  "  unlawful "  or  "  illegal,"  but 
in  every  instance  it  will  be  found  that  these  terms  were  used  in  the 
sense  merely  of  '*  void  "  or  "  unenforceable  "  as  between  the  parties, 
the  law  considering  the  disadvantage  so  imposed  upon  the  contract  a 
sufficient  protection   to   the  public.     (Steamship   Co.  v.  McGregor.) 
What  one  man  may  lawfully  do  singly,  two  or  more  may  lawfully 
agree  to  do  jointly.     The  number  who  unite  to  do  the  act  cannot 
change  its  character  from  lawful  to  unlawful.     The  gist  of  a  private 
action  for  the  wrongful  act  of  many  is  not  the  combination  or  con- 
spiracy, but  the  damage  done  or  threatened  to  the  plaintiff  by  the  acts 
of  the  defendants.     It  can  never  be  a  crime  to  combine  to  commit  & 
lawful  act,  but  it  may  be  a  crime  for  several  to  conspire  to  commit  an 
unlawful  act,  which,  if  done  by  one  individual  alone,  although  unlaw- 
ful, would  not  be  criminal.     Hence  the  fact  that  the  defendants  asso- 
ciated themselves  together  to  do  the  act  complained  of  is  wholly 
immaterial  in  this  case.    We  have  referred  to  this  for  the  reason  that 
counsel  has  laid  great  stress  upon  the  fact  of  the  combination  of  a 
large  number  of  persons  as  if  that  of  itself  rendered  their  conduct 
actionable." 

*'  With  these  propositions  in  mind,  which  bring  the  case  down  to  a 
very  small  compass,  we  come  to  another  proposition  which  is  entirely 
decisive  of  the  case.  It  is  perfectly  lawful  for  any  man  (unless  under 
contract  obligation,  or  unless  his  employment  charges  him  with  some 
public  duty)  to  refuse  to  work  for  or  to  deal  with  any  man,  or  class  of 
men,  as  he  sees  fit.*  This  doctrine  is  founded  upon  the  fundamental 
right  of  every  man  to  conduct  his  own  business  in  his  own  way,  sub- 
ject only  to  the  condition  that  he  does  not  interfere  with  the  l^al 
rights  of  others.  And,  as  has  been  already  said,  the  right  which  one 
man  may  exercise  singly,  many,  after  consultation,  may  agree  to  ex- 
ercise jointly,   and  make  simultaneous  declarations  of  their  choice. 

'  Com.  V.  Hant,  4  Met«.  Ill;  Carew  v.  Rutherford.  106  Mass.  1*,  Steamship  Go.  v. 
McGregor,  33  Q.  B.  Div.  598:  Parker  v.  Huntington,  2  Gray,  124;  WeUington  v. 
Small,  8  Cash.  145;  Payne  v.  Railway  Co.,  13  Lea,  507;  Bohn  Manufacturing  Co. 
V.  Hollls.  55  N.  W.  R.  1119;  see  c&ntra,  Judd  v.  Harrington.  189  N.  Y.  105;  84  N.  B. 
R.  790;  Toledo,  etc.,  R.  R.  v.  Pa.  Co.,  54  Fed.  R.  746;  People  v.  Sheldon, 84  N.  E.  R 
785;  189  N.  Y.  251;  Cote  v.  Murphy,  28  Atl.  R.  190;  Greenfield  v.  Gilman,  140  N.  T. 
168. 
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This  has  been  repeatedly  held  as  to  associations  or  unions  of  workmen, 
and  associations  of  men  in  other  occupations  or  lines  of  business  niust 
be  governed  by  the  same  principles.  Summed  np  and  stripped  of  all 
extraneous  matter,  this  is  all  that  defendants  have  done,  or  threatened 
to  do,  and  we  fail  to  see  any  thing  unlawful  or  actionable  in  it." 

In  Crawford  and  Murray  v.  Wick,  a  contract  between  the  lesseeand 
lessor  of  a  mine  that  lessee  shall  exercise  his  influence  over  his  em- 
ployees to  induce  them  and  their  famihes  to  purchase  goods,  wares  and 
merchandise  only  at  the  store  of  the  lessor ;  that  the  lessee  will  not 
accept  any  order  given  upon  him  by  his  employees  for  goods  purchased 
of  any  other  persons  or  firm ;  or  give  to  any  employee  an  order  on  any 
other  store,  nor  any  note  or  other  evidence  of  indebtedness  to  be  trans- 
ferred to  any  other  store  for  goods,  was  held  to  be  unlawful,  in  restraint 
of  trade,  to  the  injury  of  others,  and  tending  to  monopoly  and  op- 
pression. 

In  a  well-considered  case  in  the  Superior  Court  of  Cincinnati  in  1892, 
where  the  prevailing  tendency  of  modern  days,  to  allow  a  greater 
liberty  of  action  even  in  combinations  to  advance  by  lawful  means 
private  interests,  is  maintained,  the  court  remarks  in  dividing  the 
responsibility  of  several  defendants,  granting  an  injunction  against  some 
of  them,  and  dismissing  the  application  as  to  the  others,'  '^  that  the 
appointment  by  striking  workmen  of  a  committee  of  their  members  to 
visit  the  neighborhood  of  each  factory,  whose  regular  workmen  are  on 
a  strike,  for  the  purpose  of  reporting  to  the  striking  workmen  the 
members  of  workmen  employed  by  the  factory,  and  the  addresses  of 
such  workmen,  may  be  legal  or  illegal,  according  to  the  manner  in 
which  such  mission  is  perfonned.  It  is  lawful  for  workmen  to  en- 
deavor by  reasonable  agreements,  to  induce  others,  who  have  not 
hitijerto  acted  with  them  to  do  so ;  but  it  is  unlawful  for  them  by 
threats,  intimidation,  molestation  or  compulsion  to  interfere  with  the 
exercise  of  free  will  of  such  other  workmen,"  as  was  said  in  Regina  v. 
Rowlands,  "  the  rights  of  workmen  are  conceded,  but  the  exercise  of 
free  will  and  freedom  of  action  within  the  limits  of  the  case  is  also 
equally  secured  to  the  masters." 

»  Crawford  and  Murray  v.  Wick,  18  Ohio,  190:  Perkins.  Campbell  ft  Co.  v.  Rugg  and 
otbeni.  28  Weekly  L.  B.  82;  see  Ray  Cou.  Lim.  378, 338;  Reg.  v.  Rowland,  17  A.  &  E.  (N. 
8.)  671;  U.  8.  v.  Kane.  28  Fed.  R.  748;  Farrer  v.  Close.  L.  R.,  4  Q.  B.  612;  Wood, 
Master  and  Servant,  g§  280,  241 .  As  to  malicious  interference  with  contracts,  see  N.  Y. 
L.  J.,  ed.  Aug.  14,  1893;  Bowen  v.  Hall,  6  Q.  B.  Div.  348;  Walker  v.  Cronin,  107 
Haas.  555;  Boulier  v.  Macauley  (Ky.),  15  S.  W.  R.  60:  Chambers  v.  Baldwin,  id. 
57;  Jones  ▼.  Stanley.  76  N.  C.  855;  Hasklns  v.  Royster,  70  N.  C.  601. 
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To  boycott  18*  defined  in  the  Century  Dictionary  as  a  word  in- 
troduced into  Ireland  from  the  name  of  the  first  victim  of  the  Bystem, 
a  farmer  of  Lough  Mask,  Connemara,  in  1880.  ''  Introduced  into 
America  it  implies  the  persecution  of  an  individual  by  organized 
force."  Another  authority  describee  it  as  "  a  system  of  combining  to 
hold  no  relations,  social  or  commercial,  with  a  neighbor  in  order  to 
punish  him  for  differences  in  political  opinion."  A  kind  of  social 
excommunication.  The  term  exclusive  dealing  has  been  applied  by  its 
apologists  to  boycotting,  which  was  brought  within  the  law  by  the 
Crimes  Act  of  1887."  The  Supremo  Court  of  Connecticut  in  State  v. 
Gliddcn  held  that  ^'  a  boycott,  as  that  term  is  used  by  organizations  of 
laboring  men  in  this  country,  is  a  conspiracy  at  common  law,  and  the 
means  by  which  it  is  in  general  sought  to  be  accomplished,  are  not  only 
unlawful,  but  in  some  degree  criminal."  In  Carew  v.  Rutherford,  the 
Massachusetts  court  held  that  conspiring  to  obtain  money  from  a  mas- 
ter mechanic,  which  he  is  under  no  legal  duty  to  pay,  by  threatening 
to  induce  workmen  required  in  his  business  to  leave  his  employment, 
and  to  prevent  others  from  entering  it,  so  as  to  render  him  reasonably 
apprehensive  that  he  cannot  carry  on  his  business  without  making  the 
payment,  is  illegal,  and  the  money  paid,  and  the  damage  to  his  busi- 
ness may  be  recovered  by  the  employer  in  an  action  of  tort. 

In  Blindell  v.  Hagan,*  it  appeared  a  ship  was  held  in  port  for  lack 
of  a  crew,  while  other  vessels  were  furnished  and  left,  because  of  ao 
Dlegal  combination  of  persons  to  prevent  shipments  except  on  terms 
approved  by  them.  The  application  to  the  court  was  made  by  alien 
friends,  not  citizens,  and,  in  part,  under  the  law  of  Congress  to  protect 
trade  and  commerce  against  unlawful  restraints,  whereby  the  Circuit 
Courts  of  the  United  States  are  invested  with  jurisdiction  to  prevent 
and  restrain  violations  of  the  act.  This  statute  was  construed  only  to 
authorize  injunctions  at  the  instance  of  the  government,  but,  on  the 
general  ground  of  equity  jurisdiction,  to  prevent  a  multiplicity  of 

• 

>  Century  Diet.  s.  v.  Boycott;  New  Eng.  Diet.,  id.;  Quarterly  Review,  1881,  117; 
Speetator,  Jan.  22.  1881, 119;  Chambers'  Ency\,  New  ed.,  1892,  8.  v.  Boycotting,  Con- 
spiracy, Boycotts,  attempt  to  injure  or  interfere  with  a  business;  State  ▼.  Qlidden, 
55  Conn.  47;  8  Atl.  R.  89;  see  Mitchell  v.  State,  42  Ohio  St.  885;  2  Amer.  &  Eng. 
Eney.  of  L.  512;  Moores  k  Com.  v.  Bricklayers'  Union  No.  1  et  aL,  28  Weekly  L. 
B.  48;  Blindell  v.  Hagan,  54  Fed.  R.  40;  Carew  v.  Rutherford,  106  Mass.  1;  see  edi- 
torial N.  Y.  L.  J.,  Nov.  13,  1898, Boycotts  and  Trade  Combinations;  People  v.  Hoghes, 
187  N.  Y.  29. 

<  Blindell  v.  Hagan,  54  Fed.  R.  40;  26  U.  S.  Stat,  at  L.,  chap.  647,  p.  209,  g  4; 
Springhead  Spinning  Co.  v.  Riley,  6  Eq.  Cases,  557. 
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•aits,  and  because  damages  at  law  woald  be  conjectaral  and  not  easily 
susceptible  of  proof,  the  court  ordered  an  injunction  as  prayed  for, 
against  several  of  the  d^ndants. 

This  remedy  of  iojiinction  has  been  frequently  applied  against  the 
participants  in,  and  agents  of,  unlawful  combinations  against  indi- 
viduals and  business,  as  was  said  by  Yice-Chancellor  Malins,  in  Spring- 
head Spinning  Company  v.  Biley,  ''  the  jurisdiction  of  the  court  is  to 
protect  property,  and  it  will  interfere,  by  injunction,  to  stay  proceed- 
ings against  it  wliether  connected  with  crime  or  not."  The  criminal 
element  is  found  in  most  of  these  cases,  but  though  pnnishable,  yet 
the  equitable  right  is  also  accorded.  In  United  States  v.  Kane/  the 
court  asserts  its  authority  against  acts  of  conspirators  seeking  to  pre- 
vent a  receiver  appointed  by  the  court  from  operating  a  railroad, 
and  informs  those  who  resort  to  threats,  with  or  without  actual  vio- 
lence, and  by  ^'  overawing  others,  by  preconcerted  demonstrations  of 
force,  to  accomplish  an  unlawful  purpose,"  that  they  are  guilty  of 
contempt  of  court,  and  may  be  punished  for  their  lawless  acts. 

In  the  Matter  of  Higgins,  the  same  statement  was  made  in  another  Cir. 
cuit  Court  of  the  United  States  by  Judge  Pardee,  and  that  '^  it  is  well  set- 
tled law  that  whoever  unlawfully  interferes  with  propertyin  the  posses- 
sion of  the  court  is  guilty  of  contempt  of  that  court,  and  I  regard  it  as 
equally  well  settled  that  whoever  unlawfully  interferes  with  officers 
and  agents  of  the  court  in  the  full  and  complete  possession  and  man- 
agement of  the  property  in  the  custody  of  the  court,  is  guilty  of  con- 
tempt of  court,  and  it  is  immaterial  whether  this  unlawful  interference 
comes  in  the  way  of  actual  violence  or  by  intimidation  or  threats.  The 
employees  of  the  receivers,  although  yro  hao  vice  officers  of  the  court, 
may  quit  their  employment  as  can  employees  of  private  persons  or  cor- 
porations, provided  they  do  not  intentionally  disable  the  property  ;  but 
they  must  quit  peaceably  and  decently.  Where  they  combine  and  con- 
spire to  quit,  with  or  without  notice,  with  the  intent  of  crippling  the 
property  or  its  operation,  I  have  no  doubt  they  thereby  commit  a  con- 
tempt, and  all  those  who  combine  and  conspire  with  employees  to  thus 

1  U.  S.  y.  Kane,  33  Fed.  R.  748;  this  decision,  in  1885,  of  Judge  Brewer,  in  the 
\J,  S.  Circait  Court  of  Colorado,  foreshadows  the  decisions  of  Judges  Ricks  and  Taft 
in  the  Ann  Arbor  case,  in  the  U.  S.  Circuit  Court  at  Toledo,  AprH  8,  1893,  54  Fed. 
R.  730,  and  of  Judge  Spear,  in  the  Brotherhood  of  Locomotive  Engineers  case,  in 
U.  8.  Circuit  Court,  Georgia,  April  8,  1898.  See  In  re  Higgins,  27  Fed.  R.  444. 
See.  also.  Coeur  d'AleneCons.  M.  Co.  v.  Miners'  U.  of  W..  61  Fed.  R.  200;  Judd  v.  Har- 
rington, 84  N.  E.  R.  790;  189  N.  Y.  105;  Sinsheimer  v.  N.  G.  W.,  N.  Y.  Super.  Ct., 
N.  Y.,  Nov.,  1898.  opinion  bj  Ingraham,  J. 
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quit,  or,  as  officials  of  labor  organizations,  issue  printed  orders  to  quit 
or  to  strike,  with  an  intent  to  embarrass  the  court  in  administering  the 
property,  render  themselves  liable  for  contempt  of  court." 

Judge  Spear  goes  further  in  his  opinion,  bringing  under  the  opera^ 
tion  of  the  penal  clauses  of  the  Conspiracy  and  Interstate  Commerce 
Acts  of  the  United  States,  combinations  of  persons  without  regard  to 
their  occupations,  which  will  have  the  effect  to  defeat  the  provisions 
of  the  commerce  laws.  He  adds :  "  Now,  it  is  true  that  in  any  con- 
siderable strike  upon  the  transportation  lines  of  this  country,  whether 
main  lines  or  branch  roads,  there  will  be  interference  with  interstate 
and  foreign  commerce.  This  will  be  true  also  of  strikes  upon  telegraph 
lines,  tor  the  exchange  of  telegraphic  messages  between  people  of  dif- 
ferent States  is  interstate  commerce.  In  the  presence  of  these  statntoB 
which  we  have  cited,  and  in  view  of  the  intimate  interchange  of  com- 
modities between  people  of  different  States  of  the  Union,  it  will  be 
practically  impossible  hereafter  for  a  body  of  men  to  combine  to  hinder 
or  delay  the  work  of  the  transportation  company  without  becouiing 
obnoxious  to  the  provisions  of  these  statutes,  and  a  combination  or 
agreement  of  railroad  officials  or  other  representatives  of  capital  with 
the  same  effect  will  be  equally  under  the  ban  of  these  penal  statutes.'^ 

Pervaded  by  these  views  the  courts  issuing  injunctions  will  reach  the 
same  result  as  suggested  by  Judges  Brewer  and  Pardee,  that  those 
resisting  or  interfering  with  the  exercise  of  their  authority  will  be 
amenable  to  punishment  for  contempt.  This  conclusion  is  brought 
into  effect  in  the  decision  of  Judges  Ricks  and  Taf  t  in  March  of  this 
year  in  the  injunction  against  the  strike  of  engineers  on  the  Toledo  & 
Ann  Arbor  Railroad,  and  the  boycotting  of  freight  offered  by  that  line 
to  connecting  lines.  The  defendants  were  held  to  bail,  and  the  court 
informs  them  that  "  the  order  of  the  court  was  made  in  this  case  after 
(hie  consideration,  with  full  knowledge  of  its  scope  and  possible  conse- 
quences, and  with  the  firm  pui^pose  to  enforce  it  in  its  letter  and  spirit, 
without  unnecessary  hardship,  but  with  such  prom})tne6S  and  vigor  as 
might  become  necessary  to  give  full  protection  to  all  conccnied.  You 
are  now  before  the  conrt  upon  an  order  based  on  affidavits  to  show 
cause  why  you  should  not  be  attached,  etc.  You  cannot  always  choose 
your  own  time  and  place  for  terminating  relations.  If  you  were  per- 
mitted to  do  so,  you  might  quit  your  work  at  a  time  and  place,  and 
under  circumstances  which  would  involve  irreparable  damage  to  your 
employer  and  jeopardize  the  traveling  public.  This  court  does  not 
assume  the  power  to  compel  you  to  continue  your  service  to  your  em- 
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ployer  against  your  will,  but  it  does  undertake  to  compel  you  to  per- 
form  your  whole  duty  while  such  relations  continue,  and  does  further 
claim,  for  the  purpose  of  ascertaining  whether  its  orders  have  been 
violated,  the  right  to  determine  whell  your  relations  with  your  employer 
terminate,  and  when  your  obligations  to  observe  this  order  cease." 

It  is  perhaps  not  strange  that  there  have  been  variant  tendencies  in 
the  treatment  of  these  questions  by  the  courts  within  the  last  few  years, 
and  their  full  importance  was  not  at  first  comprehended.  The  decision 
in  State  v.  Glidden,  in  1887,  concludes  with  significant  words :  ''  In- 
stances are  not  wanting  where  the  boycott  has  been  attended  with  more 
or  less  violence,  and  it  cannot  be  denied  that  the  natural  tendency  is, 
especially  when  applied  by  the  ignorant  and  the  vicious,  to  attempt 
to  make  it  successful  by  force.  It  too  often  leads  to  serious  disturb- 
ances of  the  peace,  and  even  murder.  We  are  loath,  however,  to 
assume  that  these  defendants  intended  such  consequences.  Neverthe- 
less it  is  a  dangerous  instrumentality  to  use,  and  if  those  instigating 
and  resorting  to  it  do  not  of  their  own  accord  take  notice  of  its  peril 
and  voluntarily  abandon  its  use,  as  we  sincerely  hope  they  will,  the 
courts  will  be  called  upon  to  recognize  its  dangerous  tendency  and  treat 
it  accordingly." 

The  same  public  policy  which  demanded  new  statutes  against  con- 
spiracy, restraints  of  trade  and  for  the  protection  of  commerce,  has  now 
a  necessity  for  their  application  to  disturbances  not  originally  contem- 
plated. In  United  States  v.  Patterson,^  there  was  an  indictment 
under  the  Anti-Trust  Law,  and  sustained  in  an  elaborate  opinion  by 
Mr.  Justice  Putnam  as  to  four  counts,  those  ^^  which  allege  a  purpose 
of  engrossing,  monopolizing  or  grasping  the  entire  trade  in  question. 
Such  being  the  case,  acts  of  violence  or  intimidation  may  be  alleged  as 
the  means  to  accomplish  the  general  purpose.  Instead  of  lying  outside 
of  the  statute,  they  aggravate  the  offense.  Violence  and  intimidation 
are  as  much  within  the  mischief  of  the  statute  as  negotiations,  contracts 
or  purchases.     The  former  are  often  used  to  compel  the  latter." 

Trade  and  commerce  are  held  to  mean  substantially  the  same  thing, 
and  agreements,  combinations  and  conspiracy  are  under  this  statute 
treated  as  synonymous.  The  consequences  and  liability  following  law- 
loss  acts  of  an  individual  conspirator  have  had  much  attention. 

>  U.  8.  ar.  Ct.,  Mmas.,  March,  1893;  U.  S.  v.  Pattereon,  55  Fed.  R.  d05;  chap. 
647,  U.  8.  L.  1890;  see  opinion  of  Patterson,  J.,  N.  Y.  Sup.  Ct.,  8p.  T.,  May 
25,  1898,  Daeber  W.  Man.  Co.  y.  E.  Howard  W.  ft  C.  Co.,  and  opinion  of  Mr.  Jus- 
tice Coxe,  in  U.  8.  Cir.  Ct.,  N.  Y.,  May  22,  1898,  in  cases  between  same  parties. 
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Where  there  has  been  a  concert  of  action  in  an  agreement  to  do 
some  unlawful  thing,  then  all  are  liable  \&  the  well-eatabliahed  ralei 
and  in  United  Stated  v.  Kane  and  Perkins  v.  Campbell,  it  is  illastrated 
in  the  opinions  of  the  court.  If,  however,  ^'  a  number  of  persons  have 
agreed  to  do  a  lawful  act  in  a  lawful  manner,  and  one  of  them  for  the 
purpose  of  accomplishing  the  concerted  purposes  does  an  unlawful  act, 
the  offending  individual  is  alone  responsible." 

Strikes  have  their  peculiar  features  and  their  incidents,  including 
combinations,  meetings,  persuasions,  picketing,  etc.,  are  discussed  in 
detail  in  Rogers  v.  Evarts,*  where  an  injunction  was  asked  because 
ot  the  allegations  that  after  the  defendants  had  begun  a  strike,  and 
other  workmen  had  been  employed  in  plaintiff's  factory,  they  induced 
the  new  employees  to  leave  by  threats  of  violence,  intimidation  and 
persuasion.  ^^  It  was  admitted  that  it  is  a  violation  of  law  to  induce  t 
servant  to  leave  his  master's  employment,  or  to  induce  workmen  to  re* 
f  rain  from  entering  into  employment  by  means  of  any  threat  or  violence; 
and  it  was  further  admitted  that  it  was  a  violation  of  law  for  striken 
to  assemble  before  a  factory  in  such  numbers  as  to  intimidate  those  who 
are  working  therein."  The  court,  on  these  concessions,  held  that  in  the 
absence  of  evidence  of  intimidation,  cooperation  by  workmen  to  im- 
prove their  condition  and  increase  their  wages,  and  argument,  reasoning 
and  entreaty  are  lawful  weapons,  and  says :  '^  The  tendency  of  modem 
thought  and  judicial  decisions  is  to  the  enlargement  of  the  right  of 
combination,  whether  of  capital  or  of  labor.  All  restriction  has  not 
been  removed;  but  I  am  not  willing  to  hold  that  the  combination 
which  appears  in  this  case,  in  itself,  and  apart  irom  the  methods  used, 
is  within  the  condemnation  of  the  law  as  it  is  now^  interpreted  by  oor 
courts.  Irrespective  of  any  statute,  I  think  the  law  now  permits 
workmen,  at  least  within  a  limited  territory,  to  combine  together,  and 
by  peaceable  means  to  seek  any  legitimate  advantage,  in  their  trade. 
The  increase  of  wages  is  such  an  advantage.  The  right  to  combine 
involves  of  necessity  the  right  to  persuade  all  co-laborers  to  join  in  the 
combination.  This  right  to  persuade  co-laborers  involves  the  right 
to  persuade  new  employees  to  join  the  combination."  There  may 
be  cases  however  where  persuasion  and  entreaty  are  not  lawful  instru* 
ments  to  effect  the  purposes  of  a  strike.  They  may  be  used  in  such  a 
manner  and  with  such  persistency  as  to  constitute  intimidation.  Tbeir 
use  then  becomes  a  violation  of  law. 

*  Rogers  v.  Evarts,  17  N.  Y.  Supp.  264;    Mogul  Steamship  Ck>.  y.  McGregor,  28  Q. 
B.  Div.  598;  Steamship  y.  McKenna,  80  Fed.  R.  48. 


PUBLIO   POLIOY  AND  It8   OBLIGATIONS.  887 

AothoritieB  are  quoted  in  respect  to  picketing'  ''  that  it  was  impos- 
sible  to  have  an  effectual  system  of  picketing,  without  being  guilty  of 
that  alarm  and  intimidation  and  obstruction  which  is  a  breach  of  law/' 
and  again  that  '^  the  mere  fact  that  no  violence  was  used  on  the  street 
is  not  conclusive,  nor  is  it  necessary  that  there  should  have  been  a 
direct  threat."  Jeering  and  shouting  at  employees  by  strikers  may 
constitute  intimidation  ;  but  the  court  concludes  that  no  illegality  has 
been  shown  sufficient  to  call '  for  the  interference  on  its  part. 

The  dividing  line  is  now  found  in  the  proof  of  coercion  either  actual 
or  by  intimidation,  and  interference  with  the  rights  of  others  so  as  to  pre- 
vent their  free  exercise.  Even  picketing  members  of  the  organiza- 
tion, where  they  may  intercept  other  workmen  on  their  way  to  and 
from  work,  and  endeavor  to  persuade  them  to  join  the  ranks  of  strikers, 
with  offers  to  pay  the  expenses  of  employees  as  an  inducement  to 
leave  their  employment,  has  been  held  lawful,  if  peacefully  conducted. 
Mr.  Justice  Barrett  said  in  the  Kostka  case  :*  ^'  They  may  even  go  to 
their  brethren  and  beseech  them  not  to  work  for  less  than  the  fixed  rate.'' 
Mr.  Justice  Smith  in  Roger  v.  Evarts  said  :    '^  In  the  case  of  no  other 

'  See  Wright  on  Crim.  CoDSp.  89,  and  citation  from  opinion  in  Dmitt  case  of 
Bramwell,  B.,  1867;  People  ▼.  Kostka,  4  N.  T.  Cr.  44;  Raj  Ck>nt.  L.  878,  888. 

U  Crim.  484;    17  N.  Y.  Supp.  267;  Ray  Ck>nt.  Lim.  878. 

In  Laeke  ▼.  Clotliing  Cutters*  and  Trimmers'  Assembly  No.  7,  K.  of  L.  of  Balti- 
more, decided  by  the  Court  of  Appeals  of  Maryland  in  March,  1898,  26  Atl.  H.  505, 
it  was  held  that  a  labor  organization  which  refases  to  admit  a  non-nnion  man  to 
membership  .  and  informs  his  employers  that  in  case  he  is  any  longer  retained  it  will 
be  compelled  to  notify  all  labor  organizations  of  the  city  that  their  house  is  a  non- 
union one,  and  thereby  compels  the  discharge  of  such  employee,  is  guilty  of  a 
wrongful  act;  and  that  an  action  will  lie  against  it  by  him  for  the  damages  he  has 
sustained  in  consequence  of  such  a  discharge. 

In  Chipley  v.  Atkinson,  28  Fla.  206;  1  South.  Rep.  934,  the  court  says:  "From 
the  authorities  referred  to,  and  upon  principle,  it  is  apparent  that  neither  the  fact  that 
the  term  of  seryice  interrupted  is  not  for  a  fixed  period,  nor  the  fact  that  there  is 
not  a  right  of  action  against  the  person  who  is  induced  or  influenced  to  terminate 
the  service  or  refuse  to  perform  his  agreement,  is  of  itself  a  bar  to  an  action  against 
the  third  person  maliciously  and  wantonly  procuring  the  termination  of,  or  a  refusal 
to  perform*the  agreement.  It  is  a  wrong  on  the  part  of  the  third  party,  to  maliciously 
and  wantonly  procure  the  former  to  terminate  or  refuse  to  perform  it.  Such  wanton 
and  malicious  interference  for  the  mere  purpose  of  injuring  another  is  not  the  exer- 
cise of  a  legal  right.  Such  other  person,  who  is  in  an  emplojrment  by  which  he  is 
earning  a  living,  or  otherwise  enjoying  the  fruit  and  advantages  of  his  industry  or 
enterprise  or  skill,  has  a  right  to  pursue  such  employment  undisturbed  by  mere 
malicious  or  wanton  interference  or  annoyance.  Every  one  has  a  perfect  right  to 
protect  or  advance  his  business  if  in  so  doing  he  infringes  no  superior  legal  right  of 
another."    In  Bowen  v.  Hall,  6  Q.  B.  Div.  388,  it  was  said  by  Brett,  J.  (Lord  Sel- 

22 
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contract  does  a  man  render  himself  liable  as  for  tort  by  inducing  it8 
violation  bj  persaasion.  I  can  see  no  reason  why  the  contract  of 
service  should  bo  made  an  exception.''  Mr.  Bay  apparently  adopts 
the  same  view  in  his  work  on  limitations  of  contracts.  Bnt  persua- 
sion and  entreaty  have  their  ordinary  and  natural  limits,  and  when  ex- 
hibited in  extraordinary  and  mischievous  ways,  wliere  they  occasion 
molestation,  and  produce  even  with  little  apparent  reason  for  it,  intimi- 
dation without  open  violence,  they  pass  the  limits  of  peaceful  conduct, 
and  fall  within  the  condemnation,  which  in  the  great  majority  of  cases 
of  dissuasion  from  service  in  aid  of  a  strike,  the  courts  have  visited 
upon  over  zealous  and  troublesome  emissaries  of  strikers'  organizations. 

borne  coDCurring):    "That  merely  to  persaade  a  person  to  break  his  contract  maj 
not  be  wrongful  in  law  or  fact;      *      *      *      i)ut  if  the  persaasion  be  used  for  th« 
indirect  purpose  of  injuring  the  plaintiff,  or  of  benefiting  the  defendant  at  Uie 
expense  of  the  plaintiff,  it  is  a  malicious  act,  which  is  in  law  and  fact  a  wrong  set, 
and  therefore  a  wrongful  act,  and  therefore  an  actionable  act,  if  injury  follows 
from  it."    The  appellant,  by  the  action  of  the  appellee,  lost  his  place  in  the  mooth 
of  February,  and,  although  persistently  in  quest  of  a  position,  he  did  not  snecetd  in 
obtaining  work  until  the  following  April,  when  he  secured  employment  with  a  mer- 
chant tailor  at  five  dollars  less  per  week  than  he  was  receiving  when  he  was  dis- 
charged.   It  would  be  strange,  indeed,  if  the  law,  under  such  a  state  of  facts  is 
this  record  exhibits,  provided  no  remedy.     In  Winsmore  v.  Greenback,  Willes,  581, 
it  is  said:     "A  special  action  in  the  case  was  introduced,  for  the  reason  that  the  Uw 
will  never  suffer  an  injury  and  a  damage  without  a  remedy."    See,  also,  decision  of 
Mr.  Justice  Ingraham,  N.  Y.  Sup.  Ct.,  Nov.,  1S03,  Sinsheimer  y.  United  G.  W., 
where  an  injunction  was  granted  against  a  trade  circular. 
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CHAPTER   XV. 

BESPONSIBIUTT  FOR  THE  EXERCISE  OF  POLICE  POWERS 

There  is  an  attendant  responsibilitj  or  acoountabilitj  for  the  exer- 
ciee  of  police  powers  whenever  committed  to,  or  inherent  in,  local 
authority.  No  question  arises  as  to  the  obligation  to  perform  minis- 
terial acts  prescribed  by  law.  Public  oflScers  may  be  compelled  to  ex- 
ercise their  functions,  although  they  can  never  be  required  to  deter- 
mine, in  a  particular  manner,*  a  matter  committed  to  their  discretion. 
A  qtUMi  public  corporation  may  be  forced  to  perform  a  public  duty, 
and  in  some  of  the  States  private  persons  may,  without  showing  any 
peculiar  interest,*  and  without  the  intervention  of  the  government  law 
officers,  prosecute  to  this  end  ;  but  this  extension  of  the  right  of  action 
has  not  been  always  conceded.' 

Wliere  a  public  body  is  clothed  by  statute  with  power  to  do  an  act 
which  the  public  interests  require  to  be  done,  and  the  means  for  the 
performance  are  placed  at  its  disposal,  the  execution  of  the  power  may 
be  insisted  on  as  a  duty^  although  the  statute  conferring  it  may  be  only 
permissive  in  its  terms.*  In  the  case  of  Hardy  v.  The  City  of  Brook- 
lyn a  defense  was  sought  under  a  provision  of  the  charter  exempting 

*  People,  ex  rel.  Francis,  v.  Common  Council,  78  N.  Y.  89;  E.  R.  Gas  Co.  v. 
Donnelly,  98  N.  Y.  561;  People  v.  Supervisors,  11  Abb.  Pr.  114;  Entwistle  v.  Dent» 
1  Exch.  811;  City  of  Madison  v.  Smith,  88  Md.  502;  People  v.  Supervisors,  51  N.  Y. 
442. 

•Union  Pac.  R.  R.  v.  Hall,  91  U.  S.  848;  King  v.  Railway  Co.,  2  B.  &  Aid.  644; 
People  V.  Halsey,  87  N.  Y.  844;  OtUwa  v.  People,  48  111.  238;  State  v.  Common 
Council,  88  N.  J.  L.,  110;  see  Atty.-G^en.  v.  Earl  of  Lonsdale,  Eng.  L.  R.,  7  Eq.  877,  890; 
Regina  v.  Wycomber  R.  R.  Co.,  8  B.  &  S.  259,  L.  R.,  2  Q.  B.  810;  Cambridge  v. 
Charlestown  Co., 7  Mete.  70;  State  v.  Gorham,  87  Me.  451. 

*Atty.-Gen.  v.  Boston,  128  Mass.  460,  479;  People,  ex  rel,  Sherwood,  129  N.  Y. 
mt  p.  878;  see  Wood  on  Nuisances,  g  740. 

*  Hutson  V.  The  Mayor,  9  N.  Y.  168,  168;  Mayor  v.  Furze,  8  Hill,  612;  Adsit  v. 
Brady,  4  Hill,  680;  Hardy  v.  Brooklyn,  90  N.  Y.  485;  Hogan  v.  Devlin,  2  Daly,  184. 
Becasant  officers  may  be  compelled  by  mandamus  to  perform  their  official  duty. 
Littlefield,   AUy.-Gen.,  v.  Newell  (Me.),  27  Atl.  Rep.  110;  Baird  v.  Supervisors, 
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the  city  from  liability  for  the  misfeasauce  or  nonfeaaance  of  its  ofl&oersi 
bat  it  was  held  that  this  was  not  applicable  to  the  failure  to  discharge 
a  duty  resting  upon  the  city  itself,  and  which  it  has  not  devolved  upon 
any  of  its  officers.     The  negligent  construction  of  a  sewer  was  com. 
plained  of.     It  appeared  that  by  the  plan  of  the  sewer  as  adopted  and 
tiled  by  the  board  of  water  commissioners,  it  ran  past  plaintiff's  premi- 
ses to  a  point  where  it  would  find  a  proper  discharge.     The  sewer  was 
constructed  to  a  point  a  short  distance  above  the  plaintiff's  premises, 
and  then  a  wooden  trough  or  shoot  was  built  to  carry  off  its  contents, 
in  consequence  of  which  noxious  and  deadly  gases  were  emitted,  injuri- 
ously affecting  plaintiff's  premises.     It  was  however  held,   that  the 
omission  to  complete  the  sewer  was  not  a  mere  exercise  of  diecretioD, 
but  a  neglect  of  duty,  for  which  defendant  was  liable ;  also,  that  the 
fact  that  the  disposition  of  the  contents  of  the  sewer  by  the  currents 
and  tides  contributed  to  produce  the  injury,  did  not  exempt  the  citj 
from  liability.     And  also,  that  the  negligence  complained  of  was  in  the 
prosecution  of  a  lawful  purpose  within  the  scope  of  the  authority  of 
said  board,  and  so  was  chargeable  upon  the  city ;  and  that  a  party  who 
has  caused  an  injury  to  another,  by  failing  to  perform  a  duty,  cannot 
relieve  himself  from  liability  by  showing  that  some  cause  arising  out  of 
such  failure  has  contributed  to  produce  the  result  complained  of. 

In  Ehrgott  v.  The  Mayor'  it  is  said  that  it  is  settled  by  a  long  line  of 
decisions  that  ^^  municipal  corporations  proper,  having  the  powers  ordi- 
narily conferred  upon  them  respecting  streets  within  their  limits,  owe 
to  the  public  the  duty  to  keep  them  in  a  safe  condition  for  use  in  the 
usual  mode  by  travellers,  and  are  liable  in  a  civil  action  for  special 
injury  resulting  from  a  neglect  to  perform  this  duty." 

This  duty  extended  to  the  territory  annexed  to  the  city  from  the 
county  of  Westchester,  and  although  Park  Commissioners  were  given 
by  the  law  exclusive  power  to  lay  out,  construct  and  maintain  all  public 
parks,  streets,  roads  and  avenues  within  the  territory  annexed,  yet  this 
is  not  exclusive  of  the  city,  but  exclusive  of  any  other  officers  of  the 
city.  "  It  is  the  duty  of  the  city  to  keep  its  streets  in  repair,  and  that 
duty  as  to  all  the  streets  in  the  annexed  territory  is  devolved  upon  the 
Park  Commissioners.     It  is  a  duty  which  they  discharge  not  for  them- 

1 96  N.  T.  at  p.  271;  see  Hover  ▼.  Barkhoof,  44  N.  T.  118;  Bryant  ▼.  Town  of  Ban. 
dolph,  183  N.  Y.  70;  Parsons  ▼.  City  of  Manchester,  Sup.  Ct.  N.  H..  27  Atl.  B.  88; 
Grabam  v.  Boston,  156  Mass.  75;  Boargetv.  Cambridge,  156  Mass.  881;  La  DakeT. 
Townsbip  of  Exeter  (Micb.),  56  N.  W.  R  851;  Page  ▼.  Backsport,  64  Me.  51;  Stick- 
ney  v.  Maidstone,  80  Vt.  788. 
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selves,  not  for  the  public  generally,  but  for  the  city.  The  duty  is  not 
taken  away  from  the  city.  The  city  must  act  through  officers  and 
agents,  and  it  is  for  the  legislature  to  determine  what  powers  and  duties 
shall  be  devolved  upon  them.  If  they  are  provided  by  law,  and  au- 
thorized to  discharge  a  corporate  duty  which  rests  upon  the  munici- 
pality, then,  in  the  discharge  of  that  duty,  they  represent  the 
municipality,  and  it  may  be  chargeable  with  their  mirfeaaance  and 
nonfea%anoe.  To  determine  whether  there  is  municipal  responsibility, 
the  inquiry  must  be  whether  the  department  whose  misfeasance  or  non- 
feasance is  complained  of,  is  a  part  of  the  machinery  for  carrying  on 
the  municipal  government,  and  whether  it  was  at  the  time  engaged  in 
the  discharge  of  a  duty,  or  charged  with  a  duty  primarily  resting  upon 
the  municipality." 

In  Bryant  v.  Town  of  Randolph,'  the  New  York  Court  of  Appeals 
held  that  an  individual  who  sustains  an  injury  because  of  the  misfea 
sance  or  nonfeaaance  of  a  public  officer  has  a  cause  of  action  against 
Buch  officer.  Also,  that  under  the  law  imposing  upon  the  several  towns 
of  the  State  of  New  York  "  liability  for  any  damages  to  persons  or 
property,  by  reason  of  defective  highways,  in  cases  in  which  the  high- 
way commissioners  would  have  been  liable,  the  liability  of  the  town 
is  commensurate  with  that  of  its  highway  commissioners.  Negligence 
on  the  part  of  a  commissioner  of  highways  may  consist  as  well  in  the 
omission  to  erect  barriers  in  dangerous  places  at  the  side  of  a  highway, 
as  in  leaving  the  bed  of  the  highway  defective.'*'  It  has  been  held 
however  by  some  courts  that  no  liability  for  failure  to  keep  streets  in 

>  188  N.  Y.  70;  see  also  Fitzpatrick  v.  Slocum,  89  N.  Y.  858;  Speir  ▼.  City  of 
^ookljn,  189  N.  Y.  6;  54  N.  Y.  St.  H.  416.  A  large  diiplay  of  fireworks,  incIadiDg 
heaTily- charged  explosives,  held  at  the  janction  of  two  narrow  and  completely  built 
streets  of  a  large  city,  and  managed  by  private  persons  under  no  official  responsi- 
bility, is  an  unreasonable  and  dangerous  use  of  the  streets,  and  a  public  nuisance. 
19  N.  Y.  Supp.  665,  affirmed.  While  a  display  of  fire-works  in  a  city  street  may  be  in 
fact  a  nuisance,  the  city  cannot  relieve  itself  of  liability  for  damages  caused  by  such  a 
display,  licensed  by  the  mayor,  or  under  the  authority  of  ail  ordinance,  on  the  ground 
that  the  ordinance  is  vUra  vires,  since  the  council  admittedly,  has  regulating  powers 
in  the  premises.  Detwiller  v.  Lansing,  95  Mich.  484;  Reed  v.  Madison,  83  Wis.  171; 
Seymour  v.  Village  of  Salamanca,  137  N.  Y.  864. 

«  See  1  Russ.  Cr.  857,  897;  Regina  v.  Ueage,  2  Q.  B.  128;  Rex  v.  Clifton.  5  T.  R. 
498:  Elliott  R.  &  S.,  chap.  28;  Rex  v.  Gt.  Broughton,  5  Burr.  2700;  WelDngton  v. 
Wilson,  14  Up.  Can.  C.  P.  804;  Grassich  v.  Toronto.  39  Up.  Can.  Q.  B.  866;  Evans- 
ton  ▼  .  Ounn,  99  U.  S.  660;  Hill  v.  Boston,  122  Mass.  844;  O'Connor  v.  Pittsburg,  18 
Pa.  St.  187;  Grove  v.  City  of  Ft.  Wayne,  45  Ind.  429;  Erie  v.  Schwingle,  22  Pa.  St. 
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repair  exists,  unless  it  is  expressly  so  provided  by  statute,'  and  that 
sucli  is  the  established  law  as  to  towns  and  even  cities  in  the  New 
England  States. 

In  Bieling  v.  City  of  Brooklyn  it  was  held'  that,  where  a  wooden 
awning  over  a  city  street  is  permitted,  a  duty  devolves  upon  the  ma- 
nicipal  authorities  to  exercise  reasonable  diligence  to  see  that  it  is 
adequately  secured ;  and  where  an  injury  results  from  a  defect  of  con- 
struction,  which  might  have  been  ascertained  by  inspection,  or  from 
an  accumulation  of  snow,  permitted  to  remain  upon  the  awning  for 
such  a  length  of  time  as  to  warrant  the  inference  of  notice  to  the  eitj 
officials  charged  with  the  duty  of  keeping  the  streets  in  repair,  the 
municipality  is  liable.  It  was  also  held  that  in  the  absence  of  evidence 
of  personal  negligence  on  the  part  of  the  Commissioner  of  Public  Works, 
he  was  not  liable.  In  Danaher's  case  it  was  held  in  respect  to  a  public 
well,  that  where  wells  are  furnished  and  kept  for  public  use  by  the 
city,  it  was  undoubtedly  the  duty  of  the  city  to  keep  the  wells  and 
pumps  in  good  order,  and  to  keep  the  wells  properly  cleaned  out,  60 
tliat  they  would  not  become  contaminated  by  any  thing  that  might  be 
thrown  into  them  ;  but  in  this  case  there  was  no  evidence  of  a  failure 
or  neglect  of  duty  on  the  part  of  defendant.  In  McCarthy  v  Citj  of 
Syracuse,"  where  the  damage  complained  of  was  from  a  defective 
sewer,  it  was  held  the  city  could  not  escape  responsibility  simply  be- 
cause it  had  no  notice  that  the  sewer  was  out  of  repair.  The  obliga- 
tion however  extends  only  to  the  exercise  of  reasonable  care  and  dili- 
gence, and  there  must  be  willful  misconduct  or  culpable  neglect  to 
create  liability.* 

The  underlying  principle  is  the  same  as  that  which  fixes  upon  the 
public  authority  liability  for  destruction  of  property  by  mobs,  or  in 

I  ElUott  R.  &  S.  445;  HIU  v.  Boston,  122  Mass.  344;  Barritt  v.  New  Haven.  42 
Conn.  174;  Eastman  v.  Meredith.  36  N.  H.  284;  Morgan  v.  HaUowell,  57  Me.  875;  see 
Clapper  v.  Waterford.  131  N.  Y.  382. 

« 120  N.  Y.  98;  see  Danaher  v.  Brooklyn,  119  N.  Y.  241;  2  DiU.  Mun.  Corp.,  clitp. 
23;  Milnes  ▼.  Haddersfield,  10  L.  R..  Q.  B.  Div.  124;  12  id.  443;  HiU  v.  Boston,  138 
Mass.  344. 

*  46  N.  Y.  194.  In  some  cases  want  of  knowledge  is  negligence.  City  of  Abilene 
V.  Cowperthwait,  Kansas  Sup.  Ct.,  Nov.,  1893,  34  Pac.  R.  795;  Boucher  v.  City  of 
New  Haven,  40  Conn.  456. 

*  Danaher  v.  Brooklyn,  119  N.  Y.  254;  Hunt  v.  Mayor,  109  N.  Y.  184.  As  to  the 
necessity  of  making  tests  and  examinations  of  trees,  bridges  and  wooden  structures, 
see  119  N.  Y.  255;  Vosper  v.  Mayor,  17  J.  &  S.  296;  Howard  v.  Legg.  11  N.  E.  B. 
614;  Jones  v.  New  Haven,  34  Conn.  13;  Norristown  v.  Mayer,  67  Pa.  St.  535;  L» 
Duke  V.  Township  of  Exeter  (Mich.).  56  N.  W.  R.  861. 
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conseqnenoe  of  riots.  Yigilance  and  care  in  the  protection  and  defense 
of  the  public  welfare  is  required.*  It  was  sought  to  be  enforced  in 
Danaher's  case  and  Milne's  case  because  of  contamination  in  the  water 
supply,  and  no  exceptions  are  to  be  fonnd  thereby  to  the  general  rule  of 
liability,  where  either  nonfeasance  or  misfeasance  can  be  shown,  of 
which,  evidence  was  wanting  in  these  cases.  In  Milne's  case  the 
defects  complained  of  were  not  in  the  public  mains,  but  in  the  pri- 
vate service  pipes,  and  no  culpable  negligence  was  found  under  the 
statute  controlling  the  prosecution. 

In  Clapper  v.  The  Town  of  Waterford  funds  had  not  been  furnished 
to  the  commissioner  of  highways  for  repairs,*  although  he  had  demanded 
them.  Indictments  have  been  found,  and  public  and  private  prosecu- 
tions have  been  maintained  against  Common  Councils,  Boards  of 
Health  and  local  authorities  for  creating,  permitting,  or  refusing  to 
abate  nuisances  within  their  particular  provinces.'  In  People  v.  Cor- 
poration of  Albany  it  was  held  that  ah  indictment  lies  against  a  corpo- 
ration for  neglecting  to  do  what  the  common  good  requires  when  it 
possesses  the  requiaite  powers,  and  Mr.  Justice  Nelson,  in  his  opinion, 
comments  upon  the  principle  involved  as  follows:^  ^' There  can  be 
no  doubt  the  corporation  have  the  legal  power  to  remove  the  cause  of 

1  See  EI7  V.  Supervisors,  36  N.  T.  1^8;  Wolfe  ▼.  Sapervisors  of  Richmond,  11 
Abb.  Pr.  370;  Statute  of  Winchester,  3  Co.  Inst.  569;  Darlington  v.  Mayor,  81  N.  T. 
178.  188. 

'  The  same  defense  would  be  difficult  in  the  Croton  water  supply  district  of  New 
York  under  the  present  legislation,  and  especially  under  the  laws  of  New  York 
State  in  1893  conferring  new  powdrs  upon  the  Department  of  Public  Works  of  New 
York  city.     Thereby  additional  and  special  liability  originates. 

s  State  v.  Turner.  31  Mo.  App.  834;  Com.  v.  Deerfield,  6  Allen,  449;  Elliott  R.&8. 
498;  Clows  v.  Staffordshire  Potteries  Co.,  8  Ch.  App.  Cas.  135;  Spencer  ▼.  Lond. 
k  B.  R.  Co.,  8  Sim.  193;  Atty.-Gen.  v.  Castleford  B.  of  H.,  6  Ch.  App.  Cas.  854; 
Gould  Waters.  §§  313.  3*3;  People  v.  Albany,  11  Wend.  559;  Kiles  v.  City  of  Kan- 
sas, 69  Mo.  103;  33  Am.  Rep.  491;  Parker  v.  Mayor.  89  Ga.  735;  Jones  v.  New 
Haven,  34  Conn.  13;  Norristown  v.  Mayer.  67  Pa.  St.  356;  Cain  v.  Syracuse.  95  N.  Y. 
88.  In  New  York  city,  members  of  the  Board  of  Aldermen  were  indicted  in  June, 
1878.  for  granting  a  permit  to  obstruct  the  street  with  a  stand,  and  the  Commissioners 
of  Health  were  at  the  same  time  indicted  for  neglect  in  the  use  of  their  powers  to 
abate  certain  nuisances.  These  indictments  were  however  dismissed  under  the 
somewhat  peculiar  circumstances  of  their  origin,  and  in  the  latter  case  as  without 
justification  on  the- face  of  the  proceedings.  In  Cain's  case  the  prosecution  was  for  a 
failure  to  exercise  the  power  to  compel  by  ordinance  or  resolution  the  demolition  of 
a  dangerous  wall. 

*  11  Wend.  548;  Cohen  v.  The  Mayor,  etc.,  of  New  York,  118  N.  Y.  533;  Gould 
V.  Rochester,  105  N.  Y.  46. 
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the  nuifiaoce  complained  of  if  that  can  be  effected  by  deepening  and 
cleansing  the  basin  ;  and  I  apprehend  it  is  impossible  to  distingaisli  in 
reference  to  the  subject  in  question  between  their  power  and  their 
duty.  The  former  constitutes  a  part  of  the  mass  of  corporate  powers 
which  they  have  sought  for  the  promotion  of  the  public  good,  the  exe- 
cution of  which  is  not  at  their  option.  They  are  bound  to  execute 
them  when  demanded  by  the  public  interest  The  means  put  within 
their  reach  for  the  purpose  are  ample  and  exclusively  within  their 
control." 

In  Cohen  v.  The  Mayor,  etc.,  it  was  held  that  where  a  municipal 
corporation  without  the  pretense  of  authority,  and  in  direct  violation 
of  a  statute,  assumes  to  grant  to  a  private  individual  the  right  to 
obstruct  one  of  its  streets  while  in  the  transaction  of  his  private  busi- 
ness, and  for  such  privilege  takes  compensation,  it  must  be  regarded  as 
itself  maintaining  a  nuisance  so  long  as  the  obstruction  is  continued  by 
reason  of  and  under  a  license,  and  it  is  liable  for  damages  naturally  re- 
sulting therefrom  to  a  third  person.  In  this  case  a  grocer's  wagon 
when  not  in  use  was  allowed  to  stand  in  front  of  his  door,  the  thills 
were  raised  perpendicularly  and  held  up  with  strings;  a  passing  ice 
wagon  struck  the  grocery  wagon  and  turned  it  partially  around,  and 
the  thills  came  down  upon  the  sidewalk,  striking  plaintifiTs  intestate 
who  was  passing  thereon,  and  caused  his  death,  and  the  city  was  held 
liable. 

In  Gould  et  oZ.,  as  the  Board  of  Health,  etc.,  v.  The  City  of 
Rochester,  it  was  held  that  while  the  Board  of  Health  of  a  town  may 
not  summarily  execute  its  orders  as  to  the  abatement  of  a  nuisance  by 
going  outside  of  the  boundaries  of  the  town  for  that  purpose,  it  may 
invoke  the  aid  of  the  court  for  such  purpose. 

In  People  v.  Stocking*  it  was  held  that  ''  to  constitute  the  crime  of 
official  corruption  or  misconduct  in  office,  it  is  not  essential  that  the 
board  or  officers  should  have  jurisdiction  of  the  subject  upon  which  it 
or  he  acts.  If  the  officer  wickedly  abuses  or  fraudulently  exceeds  his 
powers  he  is  punishable  by  indictment.  It  is  not  essential  that  any 
injurious  effects  should  result  to  individuals  from  the  misconduct  of 
the  officer.  If  a  board  of  supervisors  acts  without  jurisdiction,  the  fact 
that  the  board  exceeds  its  powers  will  constitute  no  defense  for  the  super 
visor  whose  act  as  such  proceeded  from  corrupt  and  wicked  motivea." 

J  People  V.  Stocking,  50  Barb.  574-    WliartoD  Am.  Cr.  L.,  §  2614;  People  ▼.  Coon, 
15  Wend.  277;  People  v.  Denton,  2  Johns.  Cas.  277. 
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Judge  Kent's  note  to  People  v.  Denton'  is  that  ^^  eoery  wiUful  neglect 
of  a  public  trust  affecting  the  community  is  an  offense  at  common  law. 
If  the  statute  had  been  totally  silent  as  to  the  wliole  matter  of  this 
Beetion,  it  cannot  be  doubted  but  that  inspectors  of  election  would 
have  been  indictable  for  a  willful  neglect,  as  well  as  for  a  corrupt 
execution  of  their  office ;  because  such  conduct  would  be  a  public 
injury,  and  affect  the  whole  community  in  its  most  essential  rights. 
Weak  and  miserable  would  be  that  system  of  law  and  that  administra- 
tion of  justice  which  would  permit  a  public  officer  willfully  to  neglect 
his  official  duty,  and  not  hold  him  responsible  for  a  public  offense." 

It  has  been  recently  said'  'Hhe  police  power,  the  power  to  make 
laws  to  secure  the  comfort,  convenience,  peace  and  health  of  the 
community,  is  an  extensive  one,  and  in  its  exercise  a  very  wide  discre- 
tion as  to  what  is  needful  or  proper  for  that  purpose  is  necessarily 
committed  to  the  legislative  body,  in  which  the  power  to  make  such 
laws  is  vested.  And  again  we  are  told  that  in  a  general  way  it  may 
be  said,  public  policy  means  the  public  good ;  any  thing  that  tends 
dearly  to  injure  the  public  health,  the  public  morals,  the  public  con- 
fidence in  the  purity  of  the  administration  of  the  law,  or  to  undermine 
that  sense  of  security  for  individual  rights,  whether  of  personal  liberty 
or  of  private  property,  which  any  citizen  ought  to  feel  is  against  public 
policy.  All  the  statutes  and  decisions  relating  to  the  exercise  of  the 
police  power,  to  the  incompatibility  of  certain  officers,  to  the  power  of 
municipal  authorities  to  enforce  quarantine  regulations,  and  many 
limilar  subjects  rest  on  public  policy." 

Proceeding  upon  this  definition,  the  Supreme  Court  of  Pennsyl- 
nmia,  in  Goodyear  v.  firown,  held  that  the  Secretary  of  Internal 
A^ffairs  was  debarred  by  public  policy  from  dealing  with  his  own  de- 
partment, by  receiving  and  granting  his  own  application  for  a  land 
i^arrant,  and  finally  causing  a  patent  to  issue  to  himself.  The  court 
further  held  "  that  a  warrant  so  issued  to  the  Deputy  Secretary  of 
[ntemal  Affairs  confers  no  title  as  against  a  claimant  under  an  older 

1  2  Johns.  Cases,  note  0,  p.  277;  1  Hawk.  C.  C.  66,  1,  2 ;  4  Blackst.  Com.  140. 

«  Ex  parte  WhitweH.  8up.  a.  Cal.,  April  1,  1893,  32  Pac.  R.  870;  Bz  pcvrU 
Tattle,  91  Cal.  589;  Goodyear  v.  Brown,  155  Pa.  St.  514.  This  extension  of  public 
K>]ic7  has  gone  so  far  in  the  Province  of  Canada  that  it  would  seem  new  rights  and 
;barch  privileges  are  involved.  Prineau  recovers  $20  damages  and  $200  costs 
igminst  the  warden  of  Notre  Dame  Cathedral,  Montreal,  because  the  latter  passed 
ilm  by  without  handing  the  collection  plate,  33  Alb.  L.  J.  200;  47  id.  42-5-6;  and  in 
[hinnott  V.  Formeri,  2  Grant,  199,  the  right  to  participate  in  the  sacraments  of  the 
:harch  is  the  subject  of  discussion. 
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survey,  and  that  it  is  immaterial,  in  such  a  case,  that  there  is  no  statute 
forbidding  the  Secretary  or  his  deputy  to  so  deal  with  the  department." 

Where  the  question  is  of  duty  under  tiie  positive  terms  of  a  statute, 
either  mandatory  or  prohibitory,  it  is  no  defense  that  the  accused 
acted  in  good  faith  and  under  legal  advice.*  On  the  one  side,  i 
neglect  of  duty  is,  as  Sergeant  Hawkins  said,  a  violation  of  the  ^^  con- 
dition implied  by  common  reason  in  the  grant  of  every  office ;  that  the 
grantee  ought  to  execute  it  diligently  and  faithfully,  since  every  office 
is  instituted,  not  for  the  sake  of  the  officer,  but  for  the  good  of  some 
others."  On  the  other  hand,  a  mistake  of  law  does  not  excuse  the 
doing  of  a  prohibited  act,  and  when  a  prohibition  is  necessarily  implied 
by  the  language  of  the  law,  the  act  involved  is  a  misdemeanor,  irre- 
spective of  the  motive  or  intent.  The  transgression  or  excessive  use  of 
authority,  we  have  already  seen,  is  contrary  to  this  regard  of  the  public 
welfare,  of  which  the  courts  affirm  that  not  even  the  legislature  is  the 
exclusive  judge.'  In  Forster  v.  Scott,  the  Court  of  A  ppeala  of  New 
York  *  said,  "  although  the  police  and  other  powers  of  government 
may  sometimes  incidentally  affect  property  rights,  these  powers  can 
only  be  exercised  to  promote  the  public  good,  and  are  always  subject 
to  judicial  scrutiny." 

Another  caution  appears,  as  stated  in  the  opinion  of  the  Supreme 
Court  of  Missouri,  in  St.  Louis  v.  Webber,*  "  In  assuming  however 
the  right  to  judge  of  the  reasonableness  of  the  exercise  of  corporate 
power,  courts  will  not  look  closely  into  mere  matters  of  judgment 
where  there  may  be  a  reasonable  difference  of  opinion.  It  is  not  to  be 
expected  that  every  power  will  always  be  exercised  with  the  highest 
discretion,  and  when  it  is  plainly  granted,  a  clear  case  should  be  made 
to  authorize  an  interference  on  the  ground  of  unreasonableness."  In 
People  V.  Jones,  the  Supreme  Court  of  New  York  held  that  "  com- 
missioners cannot  be  coerced  in  the  exercise  of  their  discretion  by  man- 
damus or  otherwise,  and  for  mere  mistake  they  are  not  liable,  either 
civilly  or  criminally.     But  for  an  unlawful  and  corru])t  exercise  of  the 

»  Note  6,  People  v.  Denton,  2  Johns.  Cases,  277;  (Gardner  v.  The  People,  62  N.  Y. 
299;  People  v.  Brooks,  1  Den.  457. 

'  Ex  parte  Whitwell,  supra;  Tiedeman  Con.  Lim.  85,  194;  Magler  t.  Kansas,  123 
U.  S.  661;  In  re  Jacobs,  98  N.  Y.  108;  see  Stoddard  v.  Village  of  Saratoga  Springs, 
127  N.  T.  261. 

3  136  N.  Y.  577;  Proprietors  of  Mt.  Hope  Cemetery  v.  City  of  Boston.  Mass.  Sup. 
Jud.  Court,  April  3,  1898,  83  N.  E.  R.  695;  47  Alb.  L.  J.  433;  Scovill  v.  McMahon, 
62  Conn.  378;  Hill  v.  Mayor,  139  N.  Y.  495. 

*  44  Mo.  547. 
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powers  vested  in  tbem  they  are  answerable  criminally."  For  an  error  of 
jadgmeot  in  matters  lawfully  committed  to  them,  public  officers  are  not 
answerable. 

Ministerial  officers  can  only  be  made  liable  to  an  individual,  for 
damages  caused  by  an  alleged  nonfeasance,  upon  proof  showing  an 
omission  on  their  part  to  perform  a  plain  duty  devolved  upon  them  by 
law.  In  the  exercise  of  discretionary  and  legislative  powera  there  is 
no  liability.'  In  a  recent  case  however,  where  a  board  of  supervisors, 
having  the  right  to  exercise  their  discretion  in  the  matter  of  the 
division  of  a  county  into  assembly  districts,  made  a  palpably  unjust  and 
unreasonable  decision,  as  the  Court  of  Appeals  of  New  York  found, 
this  court  held  that  the  decision  was  for  such  reasons  to  be  held  as  unoon- 
stitutionaly  and  ^'  as  though  no  decision  was  made,  and  mandamus  will 
lie  at  the  suit  of  electors  of  the  county  to  compel  the  board  to  perform 
its  duty.' 

So  far  the  consideration  has  been  of  the  responsibility  for  misfeas- 
ance or  nonfeasance,  when  the  question  of  fault  or  of  wrong  is  pre- 
sented. There  is,  as  we  have  previously  seen,  the  protection  of  the 
common  law,  and  of  overruling  necessity,  for  many  acts  which  would 
otherwise  have  been  trespass,  and  no  compensation  is  provided  to  the 
owner  when  property  is  destroyed  or  taken  for  the  public  good,*  but 
not  for  public  use,  as  when  houses  are  razed  or  bulwarks  constructed 
to  prevent  the  ravages  of  fire  or  flood.  Undoubtedly  an  excessive  use 
of  such  necessary  privileges,  or  an  unreasonable  and  willful  claim,  or 
exercise  of  such  rights,  might  be  the  foundation  of  actions  for  dam- 
ages, and  for  this  reason  in  order  that  there  shouTd  be  no  perilous  hesi- 
tation, and  reluctance,  to  assume  risks  in  the  treatment  of  private 
property  in  times  of  emergency,  in  several  States  statutes  were  passed 
for  the  relief  of  owners  of  property  destroyed.  These  have  been  held 
in  derogation  of  the  common  law  and  strictly  construed  in  favor  of 
the  public* 

>  People  V.  Jones,  54  Barb.  811;  Freeman  v.  Cornwall,  10  Johns.  470;  Fitzpatrick 
V.  Blocam,  89  N.  T.  858;  and  see  People  v.  Lorlllard,  135  N.  T.  285;  People  V.  Rice, 
135  N.  Y.  478;  Dill.  Mun.  Corp.,  chap.  23;  see,  however,  limitation  in  Morton  v. 
Mayor,  etc.,  140  N.  Y.  207. 

•  People,  ex  rel.  Baird.  v.  Board  of  Supervisors  of  Kings  County,  188  N.  Y.  95; 
Littlefield,  Atty.-Gen.,  v.  Newell  (Me.),  27  Atl.  R.  110. 

»  Ch.  IV  and  note  1,  p.  55;  Mills  Em.  Dom.,  §§  4  and  5;  Elliott  R.  &  S.  8,  9; 
Stone  V.  Mayor,  25  Wend.  157;  McDonald  v.  Red  Wing,  13  Miss.  88;  Taylor  v. 
Plymouth.  8  Mete.  462:  Scovill  v.  McMahon.  62  Conn.  378. 

*  MilN  Em.  Dom.,  §  5;  Mayor  v.  Lord,  18  Wend.  126;  Hill  v.  Mayor,  etc.,  N.  Y., 
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Bnt  other  questions  arise.  In  respect  to  municipal  corporations  the 
general  rule  ^  is,  tliat  they  cannot  be  held  liable  for  the  exercise  of 
powers  administered  exclusively  for  public  purposes,  without  private 
or  pecuniary  benefit,  when  negligence  or  fault  is  not  shown.  This  is 
said  to  be  the  common-law  rule  in  respect  to  qiuisi  municipal  corpora, 
tions,  such  as  counties,  townships  and  school  districts.  The  obligation 
and  duty  of  a  municipal  corporation  extends  only  to  the  exercise  of 
reasonable  care  and  vigilance,  is  a  doctrine  often  repeated,  and  to  create 
liability,  willful  misconduct  or  culpable  neglect  most  be  proven.'  In 
Danaher's  case  the  complaint  was  occasioned  by  polluted  water  from  a 
public  well.  In  Milne's  case,  water  had  been  poisoned  by  the  senrioe 
pipes,  though  it  was  pure  in  the  public  mains.  In  Jenney's  case,  i 
hydrant  had  been  forced  out,  either  by  the  pressure  of  the  water  or  by 
some  active  power  above  tho  surface,  and  a  stream  gushing  out  had 
overflowed  plaintiff's  oil  works.  In  Hill  v.  Boston,  a  child  attending 
a  public  school,  in  a  school-house  provided  by  the  city,  under  the  duty 
imposed  upon  it  by  general  laws,  suffered  injury  by  reason  of  the  un- 
safe condition  of  a  staircase  in  the  building,  over  which  he  was  pass- 
ing. In  Hunt  V.  The  Mayor,  the  plaintiff  was  injured  by  an  explosion 
of  one  of  the  manholes  of  a  steam-heating  company  in  one  of  the 
streets  of  New  York.  The  court,  in  its  opinion,  distinguishes  the  facts 
on  which  it  rests  from  those  of  many  cases  discussed  in  its  conBideratioo. 

In  the  case  of  Maximilian  v.  The  Mayor,  etc.,  of  New  York,  the 
negligence  of  the  driver  of  an  ambulance  wagon  belonging  to  the  city, 
employed  by  the  Commissioners  of  Public  Charities,  caused  the 
death  of  plaintiff  intestate.'      The  rule  to  be  followed  was  so  care- 

1  See  opinion  of  Hand,  Senator,  in  Bailey  v.  Mayor,  8  HiU,  480;  Dill.  Mmi.  Coip., 
chap.  28:  Hill  v.  Boston.  122  Mass.  344;  Snider  v.  City  of  St.  Paul,  58  N.  W.  B.  768: 
Jenney  v.  aty  of  Brooklyn,  120  X.  Y.  164,  167;  AHiance  v.  Joyce,  49  Ohio,  7. 

•^  Hunt  V.  Mayor,  109  N.  Y.  134;  Jenney  v.  Qty  of  Brooklyn.  120  N.  Y.  184,  and 
authorities  cited  supra  ;  see,  however,  Barnes  v.  District  of  Columbia,  91  U.  S.  540, 
that  a  municipal  corporation,  holding  a  voluntary  charter  as  a  city  or  village,  i8  re- 
sponsible for  mere  negligence  in  the  care  and  maintenance  of  its  streets.  Aldrich  v. 
Cheshire  Co.,  21  N.  H.  359;  58  Am.  Dec.  212;  Am.  Print  W.  v.  Lawrence,  8  Zab.  5fl0. 
8.  C,  57  Am.  Dec.  420;  Cooley  Torts,  876;  Elliott  R.  &  8.  506,  507;  Howland  ▼. 
Inhab.  of  Maynard,  Mass.  Sup.  Ct.,  July  14,  1898,  84  N.  E.  R.  515. 

»  Maximilian  v.  Mayor,  62  N.  Y.  160,  164,  »eq.;  Eastman  v.  Meredith.  86  N.  H.  284; 
Fisher  v.  Boston,  104  Mass.  87;  Haflford  v.  New  Bedford,  16  Gray,  397;  Oliver  v.  Wor- 
cester, 102  Mass.  489;  Gillespie  v.  City  of  Lincoln,  85  Neb.  84;  Bryant  ▼.  Qty  of  St 
Paul,  88  Minn.  289;  see  citation  in  the  opinion  in  Kansas  City  ▼.  Lemen,  tnd 
discussion  of  cases,  57  Fed.  R.  905;  Culver  v.  City  of  Streator.  180  HI.  238;  Hannonr. 
City  of  St.  Louis,  62  Mo.  818;  Dill.  Man.  Corp.,  §§  966,  975;  Caldwell  v.  Oty  of 
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fully  stated  by  the  court  of  last  resort  that  it  has  since  stood  as  an 
authority  in  the  State  of  IXew  York,  governing  its  class.  The  duties 
imposed  upon  a  municipal  corporation  are  divided ;  '^  one  is  of  that 
kind  which  arises  from  the  grant  of  a  special  power,  in  the  exercise  of 
which  the  municipality  is  as  a  legal  individual ;  the  other  is  of  that 
kind  which  arises,  or  is  iuiplied,  from  the  use  of  political  rights  under 
the  general  law,  in  the  exercise  of  which  it  is  as  a  sovereign.  The 
former  power  is  private,  and  is  used  for  private  purposes ;  the  latter  is 
public,  and  is  used  for  public  purposes.  The  former  is  not  held  by 
the  municipality  as  one  of  the  divisions  of  the  State ;  the  latter  is.  In 
the  exercise  of  the  former  power,  and  under  the  duty  to ,  the  public 
which  the  acceptance  and  use  of  the  power  involves,  a  municipality  is 
like  a  private  corporation,  and  is  liable  for  a  failure  to  use  its  power 
well,  or  for  an  injury  caused  by  using  it  badly.  But  where  the  power 
is  intrusted  to  it  as  one  of  the  political  divisions  of  the  State,  and  is 
conferred  not  for  the  immediate  benefit  of  the  municipality,  but  as  a 
means  to  the  exercise  of  the  sovereign  power  for  the  benefit  of  all 
citizens,  the  corporation  is  not  liable  for  nontiaerf  nor  for  muniserj  by 
the  public  agents." 

^^  Where  the  duties  which  are  imposed  upon  municipalities  are  of  the 
latter  class,  they  are  generally  to  be  performed  by  officers,  who  though 
deriving  their  appointment  from  the  corporation  itself,  through  the 
nomination  of  some  of  its  executive  agents,  by  a  power  devolved 
thereon,  as  a  convenient  mode  of  exercising  a  function  of  government, 
are  yet  the  officers  and  hence  the  servants  of  the  public  at  large.  They 
are  not,  then,  the  agents  or  servants  of  the  municipal  corporation,  but 
are  public  officers,  agents,  or  servants  of  the  public  at  large,  and  the 
corporation  is  not  responsible  for  their  acts  or  omissions,  nor  for  the 
acts  and  omissions  of  the  subordinates  by  them  appointed.  And  where 
a  municial  corporation  elects  or  appoints  an  officer  in  obedience  to  an 
act  of  the  I^islature,  to  perform  a  public  service  in  which  the  corpora- 
tion has  no  private  interest  and  in  which  it  derives  no  special  benefit 
or  advantage  in  its  corporate  capacity,  such  officer  cannot  be  regarded 
as  agent  of  the  municipality  for  whose  negligence  or  want  of  skill  it 
can  be  held  liable."     Where  the  duty  is  upon  the  city  itself,  and  "  not 

Boone,  51  Iowa,  687;  EUiott  v.  Phila..  75  Pa.  St.  347;  TrammeH  v.  RuMeUvine.  34 
Ark.  1<K$;  Little  ▼.  City  of  Madison,  49  Wis.  605.  ''  Legislative  authority  to  do  acts 
which  between  individuals  would  be  regarded  as  a  nuisance  must  be  express  or 
dearly  implied  from  powers  conferred,  in  order  to  relieve  the  corporation  from  liabil- 
ity in  damages."    Morton  ▼.  Mayor,  etc.,  140  N.  T.  207. 
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upon  public  officers  appointed  by  it,  wliere  it  accepts  the  duty  and  the 
power  to  perform  it,  and  itself  by  its  own  agents  sets  about  the  work, 
or  undertakes  to  set  about  it  by  its  own  agents,  then,  for  a  negligent 
omission  to  do,  or  for  doing  in  a  negligent  way,  it  may  be  liable.'*' 

In  Benner  v.  Atlantic  Dredging  Company,  the  plaintifPs  house, 
three  thousand  feet  away  from  Ilellgate,  where  officers  of  the  United 
States  were  blasting  rocks  in  the  improvement  of  the  channel,  was  io- 
jured,  but  the  court  held  that  the  work  was  lawful,  done  under  the 
government  for  the  government,  and  in  no  sense  to  the  detriment  of 
public  rights  or  to  the  advantage  of  defendant's  private  ownership,  imd 
the  defendant  was  not  liable.  The  opinion  adds,  ^^  criticism  with  re- 
spect to  the  extent  to  which  private  and  municipal  corporations  have 
been  permitted  to  expand  the  authority  given  them  by  the  government, 
to  justify  the  invasion  of  private  rights,  may  be  pertinent  when  such 
parties  attempt  the  expansion  for  such  purposes,  but  it  can  have  no 
pertinency  to  a  case  where  the  government  itself  seeks  by  appropriate 
means,  plainly  adapted  to  the  end,  to  accomplish  for  the  public  benefit, 
any  of  the  objects  confided  to  its  jurisdiction." ' 

In  Barnes  v.  District  of  Columbia,  the  United  States  Supreme  Conrt 
says :  ^'  It  is  denied  tliat  a  municipal  corporation  as  distinguished  from 
a  corporation  organized  for  private  gain,  is  liable  to  an  individual  for 
an  injury  arising  from  negligence  in  the  construction  of  a  work  organ- 
ized by  it.  The  authorities  establishing  the  contrary  doctrine,  that  i 
city  is  responsible  for  mere  neghgence,  are  so  numerous  and  so  well 
considered  that  the  law  must  be  deemed  to  be  settled  in  accordance 
with  them."  The  distinction  is  noted  between  the  liability  of  a  mu- 
nicipal corporation,  made  such  by  the  acceptance  of  a  charter,  and  the 
involuntary  quasi  corporations,  such  as  counties,  towns,  townships  and 
school  districts.  "  The  liability  of  the  former  js  greater  than  the  latter. 
The  latter  are  auxiliaries  of  the  State  merely,  and  when  corporations, 
are  of  the  lowest  grade,  and  invested  with  the  smallest  amount  of 
power.     Whether  this  distinction*  is  based  upon  sound  principle  or  not 

'  Jones  y.  New  Haven,  34  Conn.  1;  Bailej  ▼.  Mayor,  2  Denio,  488;  Conrad  ▼. 
Ithaca,  16  N.  Y.  158;  Snider  v.  St.  Paul,  supra;  Hardy  ▼.  aty  of  Brooklyn,  90  N.  T. 
at  p.  489. 

»  134  N.  Y.  156;  Cogswell  v.  N.  Y.,  N.  H.  &  H.  R.  R.,  108  N.  Y.  10;  Seifert  t. 
City  of  Brooklyn,  101  N.  Y.  136;  Barnes  v.  District  of  Columbia,  91  U.  S.  540;  Child 
V.  City  of  Boston,  4  Allen,  41;  aty  of  Detroit  v.  Blackely,  21  Mich.  84;  Mency 
Docks  V.  Gibbs;  Same  v.  Penhollow,  1  H.  L.  Cases  (N.  S.),  p.  98. 

^  An  example  is  given  in  the  cases  of  Ithaca  v.  Brockport,  16  N.  Y.  158;  id.  16S: 
Russell  V.  Men  of  Devon,  2  T.  R.  808;  1  DiU.  Mun.  Corp.,  g§  10, 18;  2  id.  761.  In  How- 
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it  is  80  well  settled  that  it  cannot  be  disturbed.  Decisions  or  analogies 
derived  from  this  source  are  of  little  value  in  fixing  the  liability  of  a 
city  or  village.  This  case  also  shows  that  the  Board  of  Public  Works 
of  the  municipality  is  not  an  independent  body  acting  for  itself. 

A  somewhat  different  relation  of  a  subordinate  board  to  the  central 
government  of  a  city  is  considered  in  the  Maximilian  case,  aupra^  and 
also  in  Tormey  v.  The  Mayor*  of  New  York,  where  a  demurrer  had 
been  interposed  on  the  ground  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  The  allegations  were  that  the 
Board  of  Health  was  a  department  of  a  corporation,  and  from  it  the 
said  municipal  corporation  received  and  derived  a  personal  and  pecuni- 
ary benefit ;  that  the  Board  of  Health  falsely  claiming  the  plaintiff  was 
sick  of  small-pox  took  her  from  her  house  and  family,  placed  her  in  a 
wagon  used  for  the  transportation  of  small-pox  patients,  and  removed 
her  to  Bellevue  Hospital,  without  any  proper  medical  examination. 

Afterward,  ^^  although  her  disease  was  discovered  to  be  measles,  she 
was  without  justification  sent  to  another  hospital  at  Blackwell's  Island, 
and  through  the  negligence  and  brutality  of  the  defendant's  employees 
she  was  exposed  to  suffering  and  danger,  deprived  of  proper  medicine 
and  attendance,  and  greatly  injured."  The  court  held  that,  "  although 
where  a  board  or  department  of  a  city  government  is  created  by  legis- 
lative enactment,  and  is  not  subject  to  the  control  or  direction  of  the 
city  government,  the  latter  deriving  no  pecuniary  benefit  from  the 
existence  of  the  former,  the  city  government  is  not  responsible  for 
damages  occasioned  by  the  negligence  and  malfeasance  of  the  former; 
yet  where  the  city  does  derive  a  benefit  from  the  existence  of  the 
board,  and  its  employees  participate  in  the  wrong,  by  which  the  injury 
is  occasioned,  it  is  liable  therefor."  The  opinion  adds  that  these 
allegations  are  admitted  by  the  demurrer,  and  that  ^^  such  wrongs  if 
they  existed  as  described  should  be  punished  criminally  as  well  as 
civilly  redressed."  Judgment  was  therefore  ordered  upon  the  demurrer, 
with  leave  to  the  defendant  to  withdraw  the  demurrer  and  answer. 

The  general  rule  is  firmly  established  tliat  public  officers  are  not  re- 
sponsible for  nonfeasance,  or  even  as  stated  by  Mr.  Justice  Balcom  in 

land  y.  Inliabitants  of  Town  of  Majnard,  the  Supreme  Court  of  Massacbusetts  declined 
to  consider  whether  a  town  can  be  guilty  of  malice  and  rejected  the  authority  of 
English  and  Canadian  cases  In  tort  against  a  town.  Also  held  an  action  for  libel  will 
not  lie  against  town  for  publication  of  matter  in  a  report  of  committee,  Julj  14,  1898. 
34  N.  E.  B.  501.  Classification  of  villages,  Costello  v.  Wyoming.  49  Ohio  St.  202. 
1  12  Han,  542. 


352  Police  Powsbs. 

Murphy  v.  CommiBBioners,'  for  positive  wrongs  of  the  sab-agents  or 
servants  properly  employed  by  and  under  them  in  the  discharge  of 
their  official  duties,  but  the  position  is  distinguishable,  where  the  cor- 
poration is  acting  in  a  private  or  proprietary  capacity,  or  for  its  own 
advantage,  and  receiving  a  pecuniary  benefit,  from  that  it  ooeupies 
when  representing  solely  the  interests  of  the  community  at  large.  In 
Snider  v.  St.  Paul,  the  Supreme  Court  of  Minnesota  points  out  that 
the  municipality  may  own,  and  use,  water-works  and  gas-houses,  and 
by  recent  legislation  in  South  Carolina,  the  State  has  assumed  the  sale 
of  liquors  as  has  been  the  course  of  other  governments  in  several 
branches  of  trade.  In  the  one  case  when  acting  for  the  public  interest 
no  private  action  lies ;  in  the  other  there  is  a  common-law  liability  for 
negligence.' 

*^  The  distinction  is  well  established  between  the  responsibilitieB  of 
towns  and  cities  for  acts  done  in  their  public  capacity,  in  the  discharge 
of  duties  imposed  upon  them  by  the  legislature  for  the  public  benefit, 
and  for  acts  done  in  what  may  be  called  their  private  character,  in  the 
management  of  property  and  rights  voluntarily  held  by  them  for  their 
own  immediate  profit  and  advantage,  as  a  corporation,  although  inur- 
ing of  course  ultimately  to  the  benefit  of  the  public,"  is  said  by  the 
Massachusetts  Supreme  Court  in  Oliver  v.  Worcester,  and  it  expresses 
the  generally  accepted  view,  upon  which  the  line  of  responsibility  is 
drawn  in  many  cases,  where  it  has  been  claimed  the  doctrine  of  respon- 
deat superior  should  apply.  It  is  but  an  extension  of  this  mle  which 
led  the  New  York  Court  of  Appeals  to  attach  the  liability  of  a  creator 
of  a  nuisance  as  found  in  Irvine  v.  Wood,  to  the  city  of  New  York,"  and 
in  Cohen  v.  The  Mayor,  because  in  both  cases  the  defendant's  action 
was  without  the  sanction  of  a  public  law. 

The  case  of  Seifert  v.  The  City  of  Brooklyn  goes  a  step  farther, 
in  fixing  the  limits  of  responsibility  in  the  exercise  of  municipal 
authority,  in  some  directions  of  public  work.  There  it  was  held  that  a 
municipal  corporation  has  no  right  in  the  exercise  of  its  power  to 

»  28  N.  Y.  at  p.  146;  Story  Agency,  §  819. 

•Bailey  V.  Mayor,  3  Hill,  531;  2  Dill.  Man.  Corp.  875;  O'Meara v.  The  Mayor.  1 
Daly,  425;  Oliver  v.  Worcester,  102  Mass.  489;  Detroit  ▼.  Cory.  9  Mich.  166;  Biglow 
V.  Randolph,  14  Gray,  544;  Eastman  v.  Meredith,  36  N.  H.  284;  Marphy.  v.  Comn., 
28  X.  Y.  142. 

8  Irvine  v.  Wood,  51  N.  Y.  224;  Cohen  v.  Mayor,  140  N.  Y.  587;  Seifert  v.  atyoi 
Brooklyn,  101  N.  Y,  136;  Dill.  Man.  Corp.  (4th  ed.).  chap.  28.  §  17;  Constitution 
Wharf  v.  Boston,  156  fMaiis.  397;  Morton  v.  Mayor,  140  N.  Y.  207;  Hill  v.  Mayor, 
139  N.  Y.  495. 
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determine  when,  where  and  how  to  make  improvements,  to  do  so  upon 
a  plan,  which  substantially  involves  the  appropriation  by  it,  of  the 
property  of  a  citizen  to  a  pnblic  use,  without  making  compensation 
tlierefor.  Where  the  exercise  of  a  judicial  or  discretionary  power  by 
a  municipal  corporation  results  in  a  direct  and  physical  injury  to  the 
property  of  an  individaal,  which  from  its  nature  is  liable  to  be  repeated 
and  continuoas,  but  is  remediable  by  a  change  of  plan  and  the  adoption 
of  prudential  measures,  the  corporation  is  liable  for  such  damages  as  occur 
in  consequence  of  its  continuance  of  the  original  cause  after  notice, 
and  an  omission  to  adopt  measures  to  remedy  the  evil.  The  rule  that 
a  municipal  corporation  acting  under  the  authority  of  a  statute  cannot 
be  subjected  to  a  liability  for  damages  arising  from  the  exercise  by  it 
of  the  authority  so  conferred,  is  confined  to  such  consequences  as  are 
the  necessary  and  usual  result  of  the  proper  exercise  of  the  authority. 
It  doee  not  shield  the  corporation  where  injury  results  solely  from  the 
defective  manner  in  which  the  authority  was  originally  exercised,  and 
from  continuance  in  wrong  after  notice  of  the  injury.'' 

This  was  a  case  where  the  city  officers  adopted  a  plan  of  sewerage 
which  was  a  matter  of  public  concern,  called  for  by  the  health  and 
safety  of  the  people  at  large,  and  the  commissioners  of  sewage  and 
drainage  acted  qttasi  judicially  and  as  public  officers.  Their  main 
sewer  was  proved  by  use  to  be  insufficient,  and  sewage  was  forced 
through  the  manholes,  and  upon  plaintiff's  premises,  infficting  serious 
injury.  These  inundations  increased  in  frequency  as  new  lateral 
sewers  were  connected  with  the  main  trunk.  For  these  damages  it 
was  held  (he  city  was  liable,  and  also  that,  '^  while  the  corporation  was 
under  no  original  obligation  to  the  plaintiff  or  otiier  citizens,  to  build  a 
sewer  at  the  time  and  in  the  manner  it  did,  yet  having  exercised  the  power 
to  do  so,  and  thereby  created  a  private  nuisance  on  his  premises,  it 
incurred  a  duty,  having  created  the  necessity  for  its  exercise,  and 
baving  the  power  to  perform  it,  of  adopting  and  executing  such 
measures  as  should  abate  the  nuisance  and  obviate  damage."*  Other 
authorities  lead  to  the  conclusion  that  generally  where  the  injury  is 
occasioned  by  the  plan  of  improvement  as  distinguished  from  the  mode 
of  carrying  the  plan  into  effect  there  is  no  liability,  or  as  in  Hill  v. 
Boston  or  Milnes  v.  Haddersfield,  where  the  difficulty  is  found  in  the 

1  Bjmes  V.  Cohoee,  67  N.  T.  204;  Phinizj  v.  AugusU,  47  Ga.  9S0;  Radcliff  Exn. 
V.  Mayor,  4  N.  Y.  195;  Franklyn  Wharf  Co.  v.  Portland,  67  Me.  46;  HaskeH  v.  New 
Bedford.  108  Mass.  208;  bat  see  Dill.  Man.  Corp.,  g  1061;  Jaeksonyille  v.  Doan, 
145  111.  23. 

23 
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care  or  use  of  public  works,  the  municipality  erecting  them  is  not 
responsible. 

Such  was  the  result  in  Watson  v.  City  of  Kingston/  where  the 
grade  of  a  street  having  been  duly  established  by  the  defendant,  it  was 
cut  along  the  side  of  a  hill,  and  a  dry  wall  was  laid  to  carry  the  street 
up  to  the  grade  in  front  of  the  plaintiff's  premises,  which  were  on  the 
lower  side  of  the  street.  The  owner  of  abutting  property  was  given 
the  privilege  of  constructing  a  wall  of  masonry,  but  refused  to  avail 
herself  of  the  privilege,  or  to  pay  for  cement  in  which  to  lay  the  wall. 
Subsequently  water  came  down  the  gutter  on  the  lower  side  of  the 
street,  and  passed  through  the  gutter  and  wall  on  to  these  premises, 
causing  damage.  It  did  not  appear  that  said  premises  were  subjected 
to  any  further  bnrden,  in  reference  to  surface  water,  than  they  were 
required  to  bear  when  in  a  natural  state.  It  was  held,  that  the  defend- 
ant was  not  liable ;  that,  in  ^^establishing  the  grade  and  adopting  plans 
for  the  improvement  of  the  street,  the  common  council  acted  judiciallj 
and  in  the  exercise  of  discretionary  power  vested  in  it,  and  for  such 
acts  an  action  would  not  lie  ;  also  that  the  action  conld  not  be  sustained 
npon  the  theory  of  negligent  construction  of  the  wall.  The  ordinances 
required  the  sidewalks,  cnrbs  and  gutters  to  be  constructed  by  the 
abutting  owners  or  occupants.  The  owner  had  constructed  the  gutter 
in  front  of  these  premises  with  cobble-stones,  instead  of  flat  stones,  as 
contemplated  by  the  ordinance,  and  the  water  flowed  through  between 
the  cobble  stones,  and  thence  through  the  wall.  In  the  absence  of 
proof  that  defendant's  officers  or  agents  had  interfered  with  the  gutter 
after  it  was  laid,  the  owner  and  not  the  defendant  was  responsible  for 
the  improper  construction  of  the  gutter." 

On  the  general  principles  above  referred  to,  it  has  been  held,  that 
Commissioners  of  Emigration  were  not  liable  for  the  negligence  of 
their  agent  in  the  loss  of  baggage  of  an  emigrant,  or  the  poBtmaster- 
general  for  loss  in  the  mails.* 

In  like  manner,  pollution  from  street  drainage  was  held  not  action- 
able, and  a  tendency  to  injure  the  water  supply,  where  no  actual  injnir 
resulting  from  it  was  shown,  was  held  insufficient  foundation  for  a 

»  Watson  V.  Kingston,  114  N.  Y.  88;  Urqnhart  v.  City  of  Ogdensbupgli,  91  K.  T- 
67;  Rauenstein  v.  N.  Y.,  L.  &  W.  R.  R.,  136  N.  Y.  528;  Atwater  v.  Trustees  of  the 
ViHage  of  Canandaigua.  124  N.  Y.   602.     When  statute  is  remedial,  see  U.  S.  t. 

Alexander,  149  IT.  S.  186. 
«  Murphy  v.  Connelly,  28  N.  Y.  142;  Whitfield  v.  Le  Depew,  Cowp.  242. 


Besponsibility  fob  the  Exeboise  of  Police  Powers.       355 

bill.*  In  Bryant  v.  The  City  of  St.  Paul,  the  city  was  held  not  liable 
for  the  negligence  of  its  Board  of  Health  in  the  discharge  of  its  duties,' 
which  were  public  and  governmental  and  not  corporate  in  their  char- 
acter; and  the  same  city  was  absolved  from  responsibility  for  negligent 
acts  of  members  of  its  Fire  Department.  In  Gillespie  v.  City  of  Lin- 
coln, where  plaintiff's  intestate  was  struck  and  killed  by  a  ladder  wagon 
belonging  to  the  Fire  Department  of  the  defendant,  through  the  negli- 
gence of  the  driver,  a  member  of  the  department,  while  driving  along 
one  of  the  public  streets  to  exercise  a  team  of  horses  belonging  to*th& 
department,  the  city  was  held  not  liable.  Similar  decisions  were  ren* 
dered  in  Hafford  v.  The  City  of  New  Bedford,  regarding  injuries  occa- 
sioned by  the  negligence  of  members  of  the  Fire  Department  of  the  city, 
and  in  Mead  v.  New  Haven,  where  the  complaint  was  of  an  inspector 
of  steam  boilers.  In  McKay  v.  Buffalo,  the  plaintiff  was  injured  by 
the  careless  use  of  a  pistol  by  a  pohceman,  who  was  seeking  to  kill  a 
mad  dog,  and  in  Buttrick  v.  City  of  Lowell,  an  assault  and  battery  was 
committed  by  a  police  officer  of  the  city,  in  an  attempt  to  enforce  a 
city  ordinance,  but  the  city  was  not  made  responsible.'  In  Brown  v. 
Vinalhaven,  Bichmoud  v.  Long,  and  Sherburn  v.  Yuba,  damages  were 
sustained  by  the  negligence  and  fault  of  physicians  and  attendants  in 
hospitals  maintained  by  the  municipality,  bnt  no  relief  therefor  was 
obtained. 

These  cases  followed  the  rule  applied  both  to  municipalities  and  to 
the  county,  that  public  officers  of  the  government,  in  the  performance 
of  their  public  functions,  are  not  liable  for  the  misconduct,  negligence 
or  omission  of  their  official  subordinates.  On  the  other  hand,  where  a 
municipal  corporation,  acting  through  its  officers,  in  the  execution  of  a 
power  conferred  upon  it  to  collect  a  tax  assessed  upon  a  particular 

'  Barnard  v.  Newton,  154  Mass.  255;  State,  exrd,  Bd.  H.  Hackensack,  ▼.  Bd.  Chosen 
Freeholders  of  Bergen,  46  N.  J.  £q.  178;  Bd.  of  H.  v.  N.  Y.  &  M.  Co.,  47  N.  J.  Eq.  1. 

•  Bryant  v.  St.  Paul,  38  Minn.  289,  and  28  N.  W.  R.  220;  Qruber  ▼.  St.  Paul,  84 
Minn.  402,  and  26  N.  W.  R.  228;  Gillespie  v.  City  of  Lincoln,  Neb.  Sup.  Ct.,  Jane  11, 
1S92,  35  Neb.  34;  Hafford  v.  New  Bedford.  82  Mass.  297  ;  Fisher  v.  Boston,  104  Mass. 
87;  Mead  ▼.  New  Haven,  40  Conn.  72;  Dodge  v.  Granger,  24Atl.  R.  100;  Haight 
▼.  Mayor,  24  Fed.  R.  98;  Condict  v.  Jersey  City,  46  N.  J.  L.  157;  Burrill  v.  Augusta, 
78  Me.  118;  Elliott  v.  PhUa.,  75  Pa.  St.  847. 

*  Parsons  ▼.  City  of  Manchester  (N.  H.),  27  Atl.  R.  88;  McKay  v.  Buffalo,  9  Han, 
403;  Buttrick  ▼.  Lowell,  88  Mass.  172;  Brown  v.  Inhabitants  of  Vinalhaven,  65  Me. 
402;  Richmond  ▼.  Long,  17  Grattan,  875;  Sherburn  v.  Tuba,  21  Cal.  113;  Hill  ▼.  Bos- 
ton, 122  Mass.  344;  Dill.  Mun.  Corp.  chap.  23;  Jenney  ▼.  Brooklyn,  120  N.  Y.  164 ; 
^verson  v.  City  of  Syracuse,  100  N.  Y.  577;  Mayor  of  Baltimore  v.  War,  27  Atl.  R. 
B5;  Baird  ▼.  Saperrison,  188  N.  Y.  95. 
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citizen,  enforced  its  collection  out  of  the  property  of  another,  in  no 
wise  liable  therefor,  and  appropriated  the  proceeds  of  the  collection  to 
its  own  use,  with  full  knowledge  of  the  illegality  of  the  proceeding,  it 
was  held  liable  to  the  owner  for  the  spoliation  of  his  property.' 

When  a  private  corporation  is  clothed  with  a  portion  of  the  State's 
sovereign  rights  for  the  performance  of  a  public  duty,  in  a  business  of 
a  public  character,  and  to  meet  a  public  necessity,  the  legislative 
authorization  exempts  it  from  liability  for  consequential  damages,  if 
the  corporation  proceeds  within  its  jurisdiction,  and  with  care  and 
skill;'  but  an  exception  has  been  made  when  a  nuisance  is  created 
to  tiie  injury  of  a  private  citizen,  from  whose  claim  for  special  incon- 
venience and  discomfort,  not  experienced^  by  the  public  at  large,  im- 
munity is  not  given.  Having  accepted  a  public  franchise,  the  duty 
connected  witli  it  must  be  performed  if  necessary  to  the  public  use 
and  convenience.*  As  was  said  in  People  v.  Albany  and  Yennont 
Kailroad,  a  corporation  owes  a  duty  to  the  public  to  exercise  the  fran- 
chise granted  to  it,  and  it  cannot  abandon  a  portion  of  its  road  and 
incur  a  forfeiture  at  its  mere  pleasure.  The  remedy  is  by  mandamus 
or  indictment,  or  at  the  election  of  the  State,  proceedings  to  annul  the 
corporation.  It  cannot  cease  to  exist  of  its  own  will.*  With  equal 
justice,  the  corporation  may  be  entitled  to  a  writ  of  mandamus  to  com- 
pel the  Commissioner  of  Public  Works  to  issue  a  permit  for  its  assist- 
ance, and  has  the  protection  of  the  statute  against  claims  for  damages.* 

The  personal  responsibility  of  pubUc  officers  remains  to  be  considawL 
It  differs  widely  from  that  of  private  agents,  for  the  nature  and  scope 

»  Teal  V.  City  of  Syracuse,  120  N.  Y.  184;  HoweU  v.  Qty  of  Buffalo,  15  N.  Y.  613: 
Nichols  V.  City  of  Boston,  98  Mass.  39. 

•  Bohan  ▼.?.!.  G.  L.  Co.,  122  N.  Y.  26;  Atwater  v.  Trustees,  124  N.  Y.  6W; 
Hill  v.  Managers  of  Met.  Asy.  Dist.,  L.  R.,  4  Q.  B.  433 ;  L.  R.,  6  App.  Gases,  IN; 
Com.  V.  Kidder,  107  Mass.  188;  B.  &  P.  R.  R.  v.  Fifth  Bapt.  Ch.,  108  U.  S.  317. 

s  Elliott  R.  &  S.  32,  33;  Regina  v.  Eastern  Counties  R.  Co.,  10  A.  &  £.  851: 
Rex  V.  Kerrison,  3  M.  &  S.  526;  Regina  v.  Wycomher,  8  B.  &  8.  259;  People  v.  Chi- 
cago, 67  m.  118;  People  v.  Albany  &  Vermont  R.  R.,  24  N.  Y.  261;  Mayor  v.  Dir 
Dock.  E.  B.  &  B.  R.  R.,  133  N.  Y.  104. 

♦  People  V.  Ballard,  134  N.  Y.  269;  see  Central  Trans.  Co.  v.  Pullman  P.  C.  Ox, 
139  U.  S.  24.  The  contrast  of  such  obligations  with  those  which  do  not  affect  the 
public  is  to  be  seen  in  Skinner  v.  Smith,  134  N.  Y.  240,  where  it  is  held  a  maniif^* 
turing  corporation  may  discontinue  its  operations  when  unprofitable,  and  that  stock- 
holders may  be  denied  equitable  relief  when  they  have  assented  to  acts  which, 
although  ultra  virei,  are  not  per  $e  illegal  or  mala  prohibita. 

»  Matter  of  Petition  of  Tliird  Avenue  R.  R.,  121  N.  Y.  536;  Rauenstein  v.  N.  T., 
L.  &  W.  R.  R.,  136  N.  Y.  528. 
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f  the  aathoiity  and  the  duty  can  be  ascertained  from  the  public 
loords  in  the  former  ca.  .  nd  one  who  deals  with  a  public  officer  has 
le  means  of  knowledge  open  to  him.  In  matters  of  contract,  a 
ersonal  liability  exists  only  where  there  is  some  element  of  fraud  or 
^me  culpable  wrong  on  the  officer^s  part.  Although  he  may  be  guilty 
I  a  breach  of  duty,  subjecting  him  to  a  prosecution  for  a  criminal 
lense,  or  subjecting  him  to  a  civil  action  by  the  representatives  of 
le  government,  he  may  not  be  liable  to  an  individaal.  To  give  a 
ght  of  action  for  such  v  cause,  the  plaintiff  must  show  a  breach  of 
nty  imposed  by  the  statute ;  that  he  had  an  interest  in  the  perform- 
ice  of  the  duty,  and  that  the  duty  was  imposed  for  his  benefit.  •  ^^  It 
enough  however  if  he  shows  such  facts  as  enable  the  courts,  by  an 
>plication  of  lep:al  principles,  to  infer  the  duty  and  a  special  injury 
wn  its  wrongful  hreach.''* 

Where  the  duties  are  purely  discretionary,  an  officer  is  not  liable  to 

le  who  suffers  injury  from  a  failure  to  exercise  them,  nor  is  he  liable 

here  there  is  nothing  more  than  a  mere  error  of  judgment,  for  an 

Jury  caused  in  the  discharge  of  discretionary  duties,  where  he  acts  in 

X)d  faith,  and  keeps  within  the  scope  of  his  authority.    But  where 

officer  attempts  the  performance  of  a  ministerial  duty  which  be 

ows,  or  which  he  ought  to  know,  requires  peculiar  skill  and  knowl- 

^e,  he  may  be  liable  to  one  who  suffers  a  special  injury  because  the 

^k  is  constructed  unskillfully  and  improperly.     In  such  a  case  the 

er  rule  is  that  stated  by  an  English  author,  is  said  in  Elliott  on 

ds  and  Streets,*  that,  ^^  Public  officers,  whether  their  duties  are  of 

neral  public  nature  or  of  a  qiMsi  public  nature  (that  is,  who  act 

request  of  individuals  for  rewards),  are  liable  for  negligence,  and 

ot  protected  merely  because  they  act  honajide^  and  to  the  best  of 

skill  and  judgment,  but  they  are  bound  to  conduct  themselves  in 

Iful  manner." 

is  often  difficult  to  determine  whether  a  duty  is  discretionary  or 
vtive,  and  no  other  rule  can  be  safely  laid  down  than  the  fonda- 
one  that  the  nature  of  the  duty  is  to  be  determined  from  the 
creating  it.  The  character  of  the  act  itself,  it  has  been  said, 
nrally  determine  whether  it  be  judicial  or  ministerial.  If  it  be 
mtion  of  a  determination  committed  by  law  to  the  judgment 

B.  &  S.  502-507;    Strong  ▼.  Campbell,  11  Barb.  185;  Moss  v.  Camining, 
59. 

R.  &  S.  505,  and  notes  1  and  2;   Wilson  ▼.  Major,  1  Denio,  5M;  Ferguson 
linoul,  9  CI.  &  F.  250;  Brayser  v.  MacLean,  L.  R.,  66  C.  P.  898. 
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and  discretion  of  an  oflSeer,  which  could  as  well  be  done  by  another  as 
by  the  one  clothed  with  the  powers  of  determination,  it  is  a  ministerial 
act.  The  fact  that  it  requires  skill  and  involves  judgment  and  dis- 
cretion will  not  give  it  a  judicial  character." 

"  The  current  of  judicial  thought,"  our  author  continues/  "strongly 
favors  the  doctrine  that  authority  conferred  upon  a  public  oflScer,  ac- 
companied with  the  means  of  enabling  him  to  exercise  it,  creates  a 
duty  which  one  who  has  a  special  beneficial  interest  in  the  perform- 
ance of  the  duties,  may  vindicate  by  a  private  action."  It  seems,  says 
the  New  York  Court  of  Appeals,  in  Bassett  v.  Fish,*  that  "  as  a  general 
rule  where  an  administrative  oflHcer  acts  contrary  to,  or  neglects  to  act 
in  accordance  with  his  official  duty,  and  another  suffers  injury  in  con- 
sequence, an  action  lies  against  the  officer  on  behalf  of  the  person  so 
injured,"  and  in  Hover  v.  Barkhoof  the  same  court  said  "  the  principle 
should  be  regarded  as  settled  in  this  State,  that  public  officers,  whose 
duties  are  not  judicial,  are  answerable  in  damages  to  any  one  specially 
injured  by  their  careless  and  negligent  performance  of,  or  omission  to 
perform,  the  duties  of  their  office."  This  is  the  doctrine  of  Bryant  v. 
The  Town  of  Randolph.  "An  individual  who  sustains  an  injury 
because  of  the  misfeasance  or  nonfeasance  of  a  public  officer,  has  a 
cause  of  action  against  such  officer." 

It  was  held  in  People,  ex  rel.  Derby,  v.  Rice,  that  "  a  writ  of  man- 
daraus  may  be  granted  to  compel  ministerial  officers  to  exercise  their 
functions,  where  a  specific  duty  has  been  imposed  upon  them  by  law 
and  they  refuse  to  perform  it,  or  do  not  conform  to  the  law,  or  when 
some  legal  right  has  been  refused  by  them,"  and  in  People,  ex  reL 
Daley,  v.  Rice,  that  "  any  citizen  may  invoke  the  aid  of  the  courts  to 
compel  the  performance  by  a  public  officer  of  a  public  duty ;  and  so  an 
elector  may,  at  least  in  the  case  of  the  death  of  the  candidate  interested, 
make  application  to  the  proper  tribunal  for  a  mandamus,  to  compel 
the  State  Board  of  Canvassers  to  reject  and  disregard  a  paper  purport- 
ing to  be  a  return  of  a  board  of  canvassers,  but  which  is  not  properij 

'  Elliott  R.  &  S.  506,  notes;  McCord  v.  High,  24  Iowa,  886;  People  v.  Sapervisofs, 
11  Abb.  Pr.  Ill;  Mason  v.  Fearing,  9  How.  248;  Supervisors  v.  U.  S.,4  WaU.  485: 
Coolej  Torts,  376.  The  facts  constituting  the  duty  should  be  pleaded.  Butler  r. 
State,  17  Ind.  450. 

«  Bassett  v.  Fish,  75  N.  Y.  808;  People,  ex  rel,  Daley,  v.  Rice,  129  N.  T.  449: 
People,  ex  rel.  Derby,  v.  Rice.  id.  461;  Bryant  v.  Town  of  Randolph,  188  N.  T.  TQ; 
Cavanaugh  v.  Durgin.  156  Mass.  466.  Liability  of  assessors  in  trespass.  Gordon  ▼• 
Becker,  64  N.  Y.  St.  R.  781. 
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signed  and  certified,  and  does  not  give  the  results  of  a  proper  legal 
canvass,  and  to  consider  only  a  proper  return." 

The  question  of  duty  is  often  dependent  upon  the  construction  to  be 
given  to  the  words  of  a  statute.  There  has  therefore  been  consider- 
able attention  given  to  the  use  of  the  words  shaU  and  viay^  and  it  has 
been  held  that  the  word  may  means  mvst  and  ahaUj  only  in  cases 
where  the  public  interest  and  rights  are  concerned,  and  where  the  pub- 
lic and  third  persons  have  a  claim  dejure  that  the  power  shall  be  exer. 
cised.'  A  considerable  discussion  upon  this  topic  is  to  be  found  in  the 
recent  cases  in  the  New  York  Court  of  Appeals.*  In  Gilmore  v.  City 
of  Utica  Mr.  Justice  Earl,  in  the  opinion  of  the  court,  reviews  many 
authorities  and  says :  '^  Generally  permissive  words  used  in  statutes 
conferring  power  and  authority  upon  public  oflScers  or  bodies  will  be 
held  mandatory  where  the  act  authorized  to  be  done  concerns  the  pub- 
lic interest  or  the  rights  of  individuals.  There  must  be  a  definite,  plain 
public  interest  or  a  vested  well-defined  private  right,  and  then  it  will 
very  justly  be  supposed  that  the  legislature  meant  to  subserve  or  pro- 
tect the  public  interest,  or  to  give  or  secure  the  private  right. 

In  Newbnrgh  Turnpike  Company  case  Chancellor  Kent  held  the  act 
left  it  to  the  discretion  of  the  company  to  remove  a  gate  or  not,  and 
quotes  with  approval  Lord  Hardwicke's  observation,  that  "  the  words 
^haU  or  may,  when  applied  to  private  trusts,  leave  an  election  to  the 
trustees,  which  is  not  the  case  where  the  words  are  used  in  acts  of 
Parliament.     In  People  v.  Lorillard  the  court  says  that  "  a  constitu- 

'  See  discussioD  of  cases  in  Malcolm  v.  Rogers,  5  Co  wen,  at  p.  198, 194;  Rex  ▼.  Bar- 
low, 2  Salk.  009;  Newbargh  Turnpike  Co.  y.  Miller,  5  Johns.  Ch.  112;  Sapervisors 
▼.  U.  S.,  4  Wall.  435;  Gordon  v.  Becker,  54  N.  Y.  St.  R.  781. 

•Gilmore  v.  City  of  Utica,  121  N  Y.  561,  569,  and  see  181  N.  Y.  26;  People,  e^ 
Td.  Everson,  v.  Lorillard,  135 N.  Y.  285;  Thompson  ▼.  CarroU,  22  How.  422  434;  Stam- 
per ▼.  Miller,  8  Atl.  R.  212;  King  v.  Inhabitants  of  Derby,  Skinner,  370.  How  doubt- 
ful the  construction  of  a  statute  may  be  is  to  be  seen  in  the  decision  of  the  New  York 
Court  of  Appeals  in  People  v.  Rosenberg,  138  N.  Y.  410,  where  it  was  held  that  the 
law  of  1692,  chapter  646,  prohibiting  the  business  of  bone  boiling,  fat  rendering,  etc., 
within  the  corporate  limits  of  a  city,  required  evidence  to  show  such  business  was  a 
public  nuisance  in  its  locality,  and  queries  "  whether  the  Legislature  may  absolutely 
prohibit  a  business  when  it  is  neither  alleged  or  claimed  that  in  its  nature,  or  from 
the  manner  in  which  it  is  conducted  it  injuriously  affects  the  community."  See, 
however.  Board  of  Health  v.  Copcutt,  and  People,  ex  rel.  Copcutt,  ▼.  Board  of 
Health  of  Yonkers.  140  N.  Y.  1,  12,  where  the  action  of  the  Board  of  Health  in  the 
removal  of  a  dam  on  the  Nepperhan  river,  and  an  ordinance  prohibiting  its  restora- 
tion are  sustained. 
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tional  provision  which  attempts  to  regulate  the  language  and  forms  of 
expression  to  be  used  in  legislative  enactments,  is  not  to  be  so  construed 
as  to  embrace  cases  not  fairly  within  its  general  purposes  or  policy,  or 
the  evils  it  was  intended  to  correct,  although  they  may  be  within  its 
letter."  Nor  is  it  to  be  so  construed  '^  as  to  work  a  public  mischief, 
unless  its  language  is  of  such  explicit  and  unequivocal  import  as  to 
leave  no  other  course  open  to  the  court,  and  when  its  intent  is  ascer- 
tained that  must  prevail  over  its  letter.'' 
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CHAPTER    XV  I. 

LICENSES.  TAXES  AND  REGULATIONS  FOR  0CX3UPATI0N8. 

In  a  previous  chapter'  we  have  seen  the  intervention  of  the  police 
power  of  the  State  in  respect  to  certain  employments  where  the  safety 
of  persons  and  property  are  concerned.  Examinations  and  tests  and 
rules  and  regulations  are  prescribed  which  are  opposed  to  individual 
rights  in  labor  and  service,  but  govern  because  of  a  necessity  discovered 
by  the  legislature  to  protect  the  public.  Engineers  of  railroads,  pilots, 
engineers  and  licensed  officers  of  steamboats,  on  the  one  hand,  may  not 
continue  in  their  chosen  work  without  public  license  and  authority;* 
on  the  other  hand  once  engaged,  they  cannot  willfully  dismiss  them- 
selves and  their  duty*  if  required  by  law,  or  order  of  the  court,  to  con- 
tinue for  a  time  their  service.  In  like  manner,  obligations  for  the 
public  account  laid  upon  professional  men,  and  those  who  have  a 
public  sanction,  and  enjoy  peculiar  privileges,  as  do  clergymen  and  phy- 
sicians, are  compelled  to  make  reports,  and  perform  a  public  duty. 
Tliere  is  however  a  wider  range  to  this  influence,  springing  from  the 
same  general  causes,  and  leading  to  a  greater  control  of  occupations 
from  motives  of  public  policy. 

The  power  of  taxation  may  in  one  sense  be  called  a  police  power, 
touching  different  classes  peculiarly,  yet  when  all  persons  in  the  same 
calling  are  taxed  alike,  they  are  held  to  be  equal  and  uniform  so  far  as 
regards  the  constitutional  guaranties  to  liberty  and  to  property.  It  is 
a  power^  declared  by  Judge  Oooley,  ^^so  unlimited  in  force  and 
searching  in  extent  that  courts  scarcely  venture  to  assert  it  is  subject 
to   any   restrictions,   except  such   as  rest  in   the  discretion    of   the 

>  Chapter  IV,  pp.  60-64. 

•  Smith  ▼.  AUbama,  124  U.  S.  465. 

s  U.  S.  R.  R.,  §  4449;  Toledo  &  K.  R.  v.  Penn.  Co.,  54  Fed.  R.  780. 

*  Cooley  Const.  Lim.,  chap.  4,  p.  587;  Tied.  Lim.,  §  101,  p.  282;  ^  |Nif^  WlUiams, 
^  S.  W.  R.  580;  Ex  parte  Tyler,  149  U.  S.  164;  Ficklen  v.  Taxing  District  of  Shelby 
County.  145  U.  S.  1.  Village  of  Stamford  v.  James  L.  Fisher,  140  N.  Y.  187,  sus- 
tained a  village  tax  upon  persons  selling  their  wares  through  the  streets,  "the 
statute  is  to  be  stricUy  construed.*' 
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authority  which  exercises  it.  It  reaches  every  trade  or  occupation,  to 
every  object  of  industry,  use  or  employment."  "  No  doubt,'*  says  Mr. 
Chief  Justice  Fuller,  in  the  Ficklen  case,  "can  be  entertained  of  the 
right  of  a  State  legislaturo  to  tax  tracjes,  professions  and  occupations  in 
the  absence  of  inhibition  in  the  State  Constitution  in  that  r^ard;  and 
where  a  resident  citizen  engages  in  general  business  subject  to  a 
particular  tax,  the  fact  that  the  business  done  chances  to  consist  for 
the  time  being,  wholly  or  partially,  in  negotiating  sales  between  resident 
and  non-resident  merchants,  of  goods  situated  in  another  State,  .does 
not  necessarily  involve  the  taxation  of  interstate  commerce  forbidden 
by  the  Constitution."  ^ 

The  same  learned  justice  in  Ea parte  Tyler  says,  that  "even  prop 
erty  in  the  possession  of  a  receiver  appointed  by  the  court,  is  not 
thereby  rendered  exempt  from  the  imposition  of  taxes  by  the  govern- 
meut  within  whose  jurisdiction  the  property  is,  and  the  lien  for  taxes 
is  superior  to  all  other  lions  whatsoever,  except  judicial  costs,  when  the 
property  is  rightfully  in  the  custody  of  the  law,  but  this  does  not 
justify  a  physical  invasion  of  such  custody,  nor  a  wanton  disregard  of 
the  orders  of  the  court  in  respect  of  it.  The  maintenance  of  the 
system  of  checks  and  balances  characteristic  of  republican  institutions, 
requires  the  coordinate  departments  of  government,  whether  Federal 
or  State,  to  refrain  from  any  infringement  of  the  independence  of  each 
other." 

The  support  of  the  government,  to  be  drawn  from  every  legitimate 
source,  and  imposed  upon  all  within  its  jurisdiction,  extending  even 
to  a  "  war  necessity,"  which  may  cause  at  times  a  suspension  of  civil 
laws,  is  of  paramount  force  and  obligation. 

In  the  pursuit  of  this  ol)ject  however,  methods  used  and  invasions 
authorized  in  the  province  of  rights  and  privileges  engage  serioos 
attention  and  invite  inquiry.  Kespecting  lawyers  the  question  has 
been  raised  of  an  occupation  tax  and  a  license.  In  Ed  parte  Williams, 
under  the  Constitution  of  Texas,  it  was  held  that  the  legislature  may 
impose  an  occupation  tax  on  lawyers,  and  subject  them  to  criminal 
prosecution  and  fine,  for  practising  without  paying  such  tax  and  taking 
out  a  license.  The  relator  was  arrested,  charged  with  the  offense  of 
unlawfully  engaging  in  the  occupation  of  practising  law  without  pay- 
ing the  tax  due  thereon,  and  presented  his  petition  for  habeas  oorpuSj 
which  was  refused. 

On  appeal  the  argument  was  made,  and  it  is  mentioned  here,  because 
it  covers  on  some  point  of  resemblance  almost  every  other  case  of 
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resistance  to  occupation  and  license  taxes,  that  the  relator  having  been 
admitted  and  qualified  as  an  attorney  at  law  became  an  officer  of  the 
court,  and  not  subject  to  interference  by  another  department ;  that  the 
tax  was  a  disfranchisement  in  violation  of  the  constitutional  right  of 
the  citizen  to  be  heard  by  himself  or  counsel ;  that  the  tax  was  not  an 
equal  and  uniform  one  upon  all  citizens ;  that  it  was  in  violation  of  the 
contract  made  when  the  relator  was  licensed  to  practice  under  judg- 
ment of  the  court,  as  he  was  now  required  to  take  out  a  new  license 
from  the  county  clerk.  The  Constitution  of  the  State  provided,  as 
many  others,  that  ^'  persons  engaged  in  mechanical  and  agricultural 
pursuits  shall  never  be  required  to  pay  an  occupation  tax.'*  It  was 
admitted  that  tlie  right  to  tax  implies  a  power  to  destroy  and  thereby 
^^  it  could  greatly  impair  the  judicial  department,  but  it  was  said  this 
was  not  to  be  presumed  and  was  no  objection  that  could  be  urged 
against  any  exercise  of  the  taxing  power. 

The  court  declares,  on  abundant  authority,  that  "  to  tax  a  vested 
right  has  never  been  held  to  impair  it  or  interfere  with  its  exercise,  and 
tliat  the  practice  of  the  legal  profession  is  subject  to  an  occupation  tax 
like  any  other  occupation.  The  privilege  of  practice  the  lawyer  holds 
during  good  behavior,  and  he  can  only  be  deprived  of  it  by  a  judg- 
ment of  the  court,  after  opportunity  to  be  heard  has  been  afforded,  yet 
it  is  presumed  to  be  accepted,  subject  to  the  power  of  the  State  to 
Impose  upon  its  exercise  a  share  of  the  public  burdens  by  way  of  taxa- 
tion.- The  license  issued  by  the  county  clerk  cannot  of  itself  authorize 
any  one  to  practice  law.  It  is  good  only  in  the  hands  of  one  who  has 
been  previously  licensed  as  an  attorney  at  law.  It  is  simply  a  con- 
venient method  of  collecting  a  tax." 

The  tendency  to  exclude'  every  unnecessary  exemption  of  property 
from  taxation  and  the  assumption  that  *'  this  power  of  taxation  is  the 
most  important  of  a  free  people,"  leads  to  a  different  view  of 
franchises,  licenses  and  privileges,  as  subjects  of  taxation  and  as  per- 
sonal rigbts  conditioned  upon  personal  qualifications  or  legal  disability. 
Somewhat  m  contrast  with  the  preceding  conclusions,  is  the  rule  in  the 
Garland  case,  that :  '^  The  act  of  Congress  providing  that  after  its  pas- 

>  Oald  Y.  Richmond,  23  Gratt.  464;  License  Tax  cases,  5  WaU.  472;  Bank  y.  BiU- 
Ings.  4  Pet.  553;  Ex  parte  Qarland,  4  WaH.  333;  Weeks'  Attys/at  Law,  §  41;  Tied. 
Llm.,  §  101;  Coolej  Const.  Lim.  496;  McCulloch  v.  Maryland.  4  Wheat.  428;  In  the 
Matter  of  Coorper,  22  N.  Y.  67;  Ex  parte  Secombe,  19  How.  9. 

*  Davies    System  of  Taxation  B.  p.  2;  The  People  v.  Comm'r  of  Taxes,  95  N.  Y. 
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sage,  no  person  shall  be  admitted  as  an  attorney  or  counsellor  to  the 
bar  of  the  Supreme  Court,  etc.,  or  be  allowed  to  appear  or  be  heard, 
'  by  virtue  of  any  previous  admission  or  any  special  power  of  attorney, 
unless  he  shall  have  first  taken  the  oath,  or  affirmed,  that  he  has  never 
borne  arms  against  the  United  States  since  he  has  been  a  citizen 
thereof,  and  given  no  aid,  counsel  or  encouragement  to  persons  engaged 
in  armed  hostility  thereto,  nor  attempted  to  exercise  the  functions  of 
any  office,  or  yielded  a  voluntary  support  to  any  pretended  government, 
or  authority  within  the  United  States,  hostile  or  inimical  thereto ;  that 
such  law  was  a  legislative  decree  excluding  persons,  who  have  offended 
in  the  particulars  enumerated,  from  the  practice  of  law,  was  a  punish- 
ment for  such  conduct;  was  an  ex  post  facto  law ;  and  was  beyond  the 
power  of  Congress ;  that  the  right  of  an  attorney  and  counsellor  ac- 
quired by  his  admission  to  appear  for  suitors  and  to  argue  causes,  is 
not  a  mere  indulgence  revocable  at  the  pleasure  of  the  court,  or  at 
command  of  the  legislature.  He  can  only  be  deprived  of  it  after 
opportunity  to  be  heard  has  been  afforded  and  by  judgment  of  the 
court  for  moral  or  professional  delinquency ;  and  that  a  pardon  re- 
ceived for  all  offenses  committed  by  participation  in  the  rebellion 
relieved  from  all  penalties  or  disabilities  attached  thereto.'" 

The  dissenting  opinion  by  four  of  the  judges  states  that  there  is  a  ^  fa- 
tal vice  in  the  reasoning  of  the  majority  in  the  meaning  they  attach  to 
the  word  '  punishment,'  in  its  application  to  this  law,  and  its  relation  to 
the  definitions  which  have  been  given  of  the  i^YvnudQ  ex pos$fiick>  laws'' 
and  again  that  a  distinction  is  to  be  observed  in  the  purpose  of  the  act, 
which  was  ^^  to  require  loyalty  as  a  qualification  of  all  who  practice  law 
in  the  national  courts,"  not  a  purpose  to  impose  a  punishment  for  past 
acts  of  disloyalty.  The  qualifications  prescribed  for  the  offices  of 
President  and  Vice-President,  or  in  many  of  the  States,  for  white  male 
voters,  or  of  a  limit  of  age  for  the  office  of  judge,  are  not  punishments 
to  all  other  citizens  than  those  who  have  such  qualification.  In  some 
of  the  States  it  ie  required  *•  for  the  office  of  a  judge  that  the  person 
should  not  bo  over  sixty  years  of  age.  To  a  very  large  number  of  the 
ablest  lawyers  in  any  State,  this  is  a  qualification,  to  which  they  can 
never  attain,  for  every  year  removes  them  further  away  from  the  desig- 
nated age.     Is  it  a  punishment  ? " 

This  interesting  discussion  followed  the  case  of  Cummings  in  the 
same  court  where  the  conclusion  was  adopted  that  the  article  in  the 

U  Wall.  892,  805. 
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ConstitatioQ  of  Missoari  depriving  priests  and  clergymen  of  the  right 
to  preach  and  teach,  unless  they  subscribe  an  oath  that  they  have  not 
committed  certain  designated  acts  in  the  rebellion  against  the  Uni- 
ted States,  imposed  a  penalty,  and  violated  the  provision  of  the 
Federal  Constitution  prohibiting  the  passage  by  the  States  of  an 
ex  post  facto  law.  ^^That  deprivation  of  or  suspension  of  any 
civil  rights  for  past  conduct,  is  a  punishment  and  the  article  pre- 
sumed the  priests  and  clergymen  guilty  of  the  acts  specified  and 
adjudged  the  punishment  unless  the  presumption  was  removed  by 
an  expurgatory  oath.  This  is  also  a  violation  of  the  constitutional 
provision  in  altering  the  rule  of  evidence  in  assuming  guilt  instead  of 
innocence ;  and  although  the  prohibition  of  the  Constitution  to  pass  an 
^x  post  facto  law  is  aimed  at  criminal  cases,  it  cannot  be  evaded  by 
giving  a  civil  form  to  that  which  in  substance  is  criminal." 

Mr.  Justice  Miller  called  attention  to  the  Permoli  case,'  where,  by 
an  ordinance  of  the  city  of  New  Orleans,  a  penalty  was  imposed  on 
any  priest  who  should  officiate  at  any  funeral  in  any  other  church  than 
the  obituary  chapel.  The  appellant,  a  Catholic  priest,  '^  had  performed 
the  faneral  services  of  his  church  over  the  body  of  one  of  his  parish- 
ioners inclosed  in  a  coffin,  in  the  Eoman  Catholic  Church  of  St. 
Angnstine,"  and  was  fined.  The  court  replied  ^^  that  the  Constitution 
makes  no  provision  for  protecting  the  citizens  of  the  respective  States 
in  their  religious  liberties ;  this  is  left  to  the  State  Constitution  and 
laws  ;  nor  is  there  any  inhibition  imposed  by  the  Constitution  of  the 
United  States  in  this  respect." 

Again,  in  Mm  parte  Wall,  these  privileges  are  considered  at  length, 
and  also  the  reserved  power  of  the  courts  over  its  attorneys  in  matters 
of  public  offenses  indictable  and  distinct  from  the  attorney's  profes- 
sional conduct.  ^^  To  disbar  an  attorney  is  to  inflict  upon  him  a  pun- 
ishment of  the  severest  character.'  Surely  the  tremendous  power  of 
inflicting  such  a  punishment  should  never  be  permitted  to  be  exercised 
unless  absolutely  necessary  to  protect  the  court  and  the  public  from 
one  shown  by  the  clearest  legal  proof  to  be  unfit  to  be  a  member  of 
an  honorable  profession.  To  disbar  an  attorney  for  an  indictable 
offense,  not  connected  with  his  professional  character,  before  trial  and 
conviction,  is  also  to  inflict  an  additional  wrong  upon  him.  It  is  to 
give  the  moral  weight  of  the  court's  judgment  against  him  upon  the 
trial  of  an  indictment  for  that  offense,"  is  the  statement  of  the  dis- 
senting opinion. 

>  8  How.  589.  '  107  U.  S.  818. 
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The  circumstances  were  peculiar ;  and  as  they  are  spread  upon  the 
record,  afford  a  singular  illustration  of  the  necessity  of  almost  unlim- 
ited, and  practically  undefined,  police  powers,  even  to  maintain  the  dig- 
nity  of  the  court  and  the  majesty  of  law.  The  answer  to  a  rule  to  show 
cause  why  a  mandamus  should  not  issue  restoring  the  petitioner  to  the 
bar,  stated  that  "  during  a  session  of  tlje  Circuit  and  District  Courts 
of  the  United  States  at  Tampa,  iu  the  Southern  District  of  Florida, 
he,  the  said  James  Locke,  presiding,  on  the  6th  day  of  March,  A.  D. 
1892,  at  the  adjournment  of  said  courts  for  dinner,  at  about  one  o'clock 
of  said  day,  as  he  was  passing  from  the  court-house,  a  prisoner  was 
being  brought  to  the  jail  in  the  same  yard  by  two  ofiicers  ;  that  upon 
his  return  to  the  court-house  after  dinner,  in  a  little  more  than  an  hour, 
the  dead  body  of  the  same  prisoner  hung  from  the  limb  of  a  tree  di- 
rectly in  front  of  the  court-house  door,  whereby  he  became  informed 
of  a  most  serious  offense  against  the  laws.  The^  same  afternoon  he 
was  informed  of  the  active  participation  in  said  crime  of  one  J.  6. 
Wall,  an  attorney  of  said  court,  by  an  eye-witness  in  whom  the  most  ' 
explicit  confidence  could  be  placed,  but  who  declined  to  make  any 
charge  or  affidavit  of  such  fact,  on  account  of  a  fear  of  said  WalPs  in* 
fluence,  and  the  local  feeling  it  would  cause  against  him,  the  said 
witness. 

"  That  not  only  from  the  direct  statements  of  eye-witnesses,  but  from 
numerous  other  sources,  reliable  information  of  like  import  was  re- 
ceived ;  whereupon  said  J.  B.  Wall,  your  petitioner,  was,  on  the  said 
7th  day  of  March,  during  a  session  of  the  Circuit  Court  of  the  United 
States,  in  open  court,  charged  in  writing  by  the  respondent  herein,  as 
judge,  with  having,  with  an  unlawful,  tumultuous  and  riotous  gather- 
ing, he  advising  and  encouraging  thereto,  taken  from  the  jail  of  Hills^ 
borough  county  and  hanged  to  a  tree  by  the  neck  until  he  was  dead,  a 
man  to  the  court  known  only  as  John,  and  cited  by  rule  served  upcm 
him  to  show  cause,  by  eleven  o'clock  a.  m.,  of  the  next  day,  why  his 
name  should  not  be  stricken  from  the  roll  of  attorneys,  and  he  pro- 
hibited from  practising  in  the  United  States  courts  of  said  district. 

"  The  petitioner  filed  an  answer  demurring  to  the  right  of  the  court 
to  issue  the  rule,  and  demanding  that  proof  be  had ;  whereupon  the 
United  States  marshal  of  the  district,  being  duly  sworn,  testified :  The 
petitioner  stated  he  had  no  testimony  to  offer,  was  heard  by  counsel, 
and  on  the  10th  day  of  March  it  was  ordered  that  he  be  prohibited 
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from  practising  at  the  bar  of  Circuit  or  District  Courts  of  the  district 
until  further  order  therein.'" 

The  Supreme  Court  refused  the  writ,  saying :  "  We  think  that  the 
court  below  did  not  exceed  its  powers  in  taking  cognizance  of  the  ease 
in  a  summary  way,  and  that  no  such  irregularity  occurred  in  the  pro- 
ceedings as  to  reqnire  this  court  to  interfere  by  the  writ  of  mandamus." 
The  opinion  of  the  court  explains  that  "  it  would  undoubtedly  have 
been  more  regular  to  have  required  the  charge  to  be  made  by  afiSdavit, 
and  to  have  had  a  copy  thereof  served  (with  the  rule)  upon  the  peti- 
tioner. But  the  circumstances  of  the  case  seem  to  us  to  have  been 
sufficient  to  authorize  the  issuing  of  the  rule  without  such  an  affidavit. 
The  transaction,  in  which  the  petitioner  was  charged  with  participating, 
was  virtually  in  the  presence  of  the  court.  It  took  place  in  open  day, 
in  front  of  the  court-house,  and  during  a  temporary  recess  of  the  actual 
session  of  the  court ;  and  the  awful  result  of  the  lawless  demonstration 
was  exhibited  to  the  judge  on  his  return  to  the  court-house.  Under 
the  intense  excitement  which  prevailed,  it  is  not  wonderful  that  no 
person  could  be  found  willing  to  make  a  voluntary  charge  against  the 
petitioner,  or  any  one  else,  and  yet  the  fact  that  he  was  engaged  as  one 
of  the  participators  was  so  notorious,  and  was  brought  to  tlie  judge's 
knowledge  by  information  so  reliable  and  positive,  that  he  justly  felt 
it  his  duty  to  take  official  notice  of  it,  and  to  give  the  petitioner  an 
opportunity  of  repelling  the  charge.  This  was  done  in  such  a  manner 
as  not  to  deprive  him  of  any  substantial  right.  The  charge  was 
specific,  due  notice  of  it  was  given,  a  reasonable  time  set  for  the  hear- 
ing, and  the  petitioner  was  not  required  to  criminate  himself  by 
answering  under  oath."* 

>  t07  U.  S.  270,  290.  The  distinction  between  private  or  civil  and  public  or  crim- 
inal contempt  pointed  oat,  People,  ex  rel,,  v.  Court  of  Oyer  &  Terminer,  100  N.  Y. 
245:  King  v.  Barnes,  118  N.  Y.  476.  As  to  power  of  legislature  to  limit  remedy  in 
contempt,  see  In  re  Short  ridge  (Col.),  34  Pac.  R.  227. 

»  107  U.  S.  271;  see  RandaU  v.  Brigham,  7  Wall.  528,  589;  Archbold  Pr.  ed.  Chitty, 
p.  148;  1  Tidd  Pr.  89;  Stephens  v.  Hill,  10  Mees.  &  W.  28;  Rex  v.  Southerton,  6 
East,  126.  In  the  Matter  of  King,  8  Q.  B.  129;  Fields  v.  The  State,  Mart.  &  Y. 
(Tenn.)  68;  Ef  parte  Burr,  1  Wheeler  Cr.  Cases,  508;  2  Cranch  C.  C.  879;  In  re 
Blake,  3  £1.  &  E\.  M;  Re  Hill,  L.  R.,8  Q.  B.  548;  Smith  v.  The  State,  1  Yerg. 
(Tenn.)  228;  Perry  v.  State,  8  Greene  (Iowa),  550;  In  re  John  Percy,  86  N.  Y.  651 ; 
Penobscot  Bar  v.  Kimball,  64  Me.  140 ;  Delano's  case,  58  N.  H.  5;  Matter  of  Q.  W. 
Wool.  36  Mich.  299;  Ex  parte  Eldridge,  82  N.  Y.  161;  Exparte  Walls,  64  Ind.  461.  In 
other  cases  where  the  offense  was  indictable,  the  rule  to  strike  off  the  roll  has  been 
refused;  see  2  Halst.  (N.  J.)  162;  8Nev.  &  Perry,  389;  State  v.  Forman,  3  Mo.  412;  Ex 
parU  Fisher,  6  Leigh  (Va.),  619;  Beene  v.  The  State,  22  Ark.  149;  Ex  parte  QXemman 
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The  opinion  of  Lord  Denman*  is  cited,  that  ^^  the  facts  stated  amount 
to  an  indictable  oflPense.  Is  it  not  more  satisfactory  that  the  case 
should  go  to  a  trial  ? "  But  the  distinction  taken  bj  Lord  Abinger 
between  a  rule  to  show  cause  and  the  rule  calling  on  the  attorney  to 
answer  an  affidavit,  is  approved.  The  answers  to  the  objections  raised 
In  re  Blake,  given  by  Lord  Chief  Justice  Cockbum,  and  the  similar 
proceedings  In  re  Hill,  where  Mr.  Justice  Blackburn  also  eoncurs, 
"  that  when  an  attorney  is  shown  to  have  been  guilty  of  gross  fraud, 
although  not  such  as  to  render  him  liable  to  an  indictment,  nor  com- 
mitted by  him  while  the  relation  of  attorney  and  client  was  subsisting 
between  him  and  the  person  defrauded,  or  in  his  character  as  an  attor- 
ney, the  court  will  not  allow  suitors  to  be  exposed  to  groes  fraud  and 
dishonesty  at  the  hands  of  one  of  its  officers,"  is  upon  the  same  plane  of 
high  consideration  for  the  purity  and  duty  of  courts  and  their  officers 
and  of  regard  for  the  public  welfare  to  which  they  minister.*     Of  still 

&  Hensel,  95  Pa.  St.  220.  "  Removal  from  office  for  an  indictable  offense  is  no  bar 
to  an  indictment."  In  re  a  solicitor;  Ex  parte  The  Incorporated  Law  Society,  61 L.  T. 
R.  (N.  S.)  842 ;  In  re  Weare,  69L.  T.  R.  522;  see  articles  in  49  Alb.  L.  J.  2,  and  an 
interesting  discussion  in  London  Law  Times,  December  16,  1893,  of  case  of  Weaie,  a 
solicitor,  stricken  from  the  rolls  upon  the  application  of  the  Incorporated  Law  So- 
ciety, after  conviction  under  section  18  of  the  Criminal  Amendment  Act  of  1885,  of 
being  a  party  to  the  continued  use  of  a  house  of  which  he  was  landlord  as  a  brothel. 

»  5  Bam.  &  Adol.  1088;  8  Nev.  &  Perry.  889 ;  and  Lord  Lyndhurst,  in  2  Dowl.  P. 
C.  110. 

*  In  a  note  in  the  Criminal  Recorder  (1  Wheeler  Cr.  C.  886),  in  Bank  of  New  Yozk 
V.  James  Stryker,  it  is  said  :  "  Attorneys  are  officers  of  the  court,  and  may  be  pun- 
ished on  a  summary  process,  either  by  attachment  or  by  having  their  names  straek 
off  the  roll  of  attorneys  for  an  ill  practice  attended  with  fraud  and  corruption,  and 
committed  against  the  obvious  rules  of  justice  and  common  honesty."  Bac.  Abr.  1, 
p.  192,  tit.  Attorneys;  6  Mod.  16.  187;  1  Wills,  22;  2  WiUs,  882;  Loft,  271;  3  UL 
221;  I  Mart.  129,  and  King  v.  Bromsell,  Comp.  880,  is  referred  to,  as  it  is  afterwanl 
in  the  opinion  in  Burr's  case,  in  the  same  volume.  The  application  was  to  strike 
Bromsell  off  the  roll  of  attorneys,  he  having  been  convicted  of  stealing  a  guinea, 
and  branded  in  the  hand,  and  suffered  five  years,  ahd  no  misconduct  since  having 
been  imputed  to  him.  It  was  contended  that  the  benefits  of  clergy  which  he  had 
received  and  liis  burning  in  the  hand  operated  as  a  statute  pardon,  and  that  to  strike 
him  off  the  roll  would  be  to  punish  him  twice  for  the  same  offense.  Lord  Mansfield 
said  :  '*  This  application  is  not  in  the  nature  of  a  second  trial  or  a  true  punishment. 
But  the  question  is,  whether,  after  the  conduct  of  this  man,  it  is  proper  he  shoold 
continue  a  member  of  a  profession  which  should  stand  free  from  all  suspicion. 
Suppose  he  had  been  a  justice  of  the  peace,  the  conviction  itself  would  not  lemofe 
him  from  the  commission,  but  could  there  be  a  doubt  that  he  ought  to  be  struck  out 
of  the  commission  ?  As  at  present  advised,  I  am  of  opinion,  without  any  doubt,  that 
the  rule  should  be  made  absolute.     But,  as  it  is  for  the  dignity  of  the  profession 
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higher  importance  are  the  questions  of  public  interest  and  authority, 
when  the  lash  of  discipline  is  sought  to  be  applied  to  the  courts  them- 
selves, and  to  judges  or  oiBcers  whose  terms  of  office  have  expired. 

In  a  recent  case,  it  has  been  held  that  '^  private  citizens  are  not 
amenable  to  impeachment,  and  that  the  legislature  has  no  authority  to 
prefer  articles  of  impeachment  against  eX-officials."^  The  English  cases 
of  Warren  Hastings  and  Lord  Melville  are  dismissed  from  considera- 
tion because  '*  no  plea  to  the  jurisdiction  was,  or  could  be  raised,  for 
the  obvious  reason  that  Parliament  is  omnipotent.  As  all  persons  in 
England,  those  in  as  well  as  those  out  of  office,  are  subject  to  im- 
peachment, the  cases  of  Hastings  and  Melville  are  not  in  point." 
Blount's  and  'Belknap's  cases  are  also  reviewed.  "  William  Blount 
was  a  United  States  Senator  from  Tennessee.  He  was  expelled  by 
the  Senate  for  official  misdemeanor,  and  was  subsequently  impeached 
by  the  House  of  Kepre&entatives  for  the  same  act.  He  pleaded  that  a 
Senator  is  not  a  civil  officer,  within  the  meaning  of  the  Constitution, 
and  also  that  he  was  not  a  Senator  when  the  articles  of  impeachment 
were  adopted.  His  plea  was  sustained  upon  the  first  ground  alone, 
and  therefore  the  ruling  in  that  case  is  not  an  authority  either  way  on 
the  question  before  us." 

The  House  of  Representatives  impeached  William  W.  Belknap  for 
acts  committed  while  Secretary  of  War.  On  the  day  the  articles  of 
impeachment  were  adopted,  but  prior  to  their  adoption,  Mr.  Belknap 
resigned,  and  his  resignation  was  accepted  by  the  President.  Before 
the  trial  the  respondent  interposed  a  plea  to  the  jurisdiction,  on  the 
ground  that  he  had  ceased  to  be  an  officer  before  he  was  impeached. 
The  question  was  ably  argued,  and  the  Senate  of  the  United  States, 
sitting  as  a  court  of  impeachment,  overruled  the  plea.  At  the  close  of 
the  trial  Mr.  Belknap  was  acquitted.  "  The  Senators  who  voted  against 
conviction,  the  record  shows,  did  so  upon  the  express  ground  that  the 
House  of  Representatives  had  no  jurisdiction  to  impeach  him,  and  the 
Senate  was  without  jurisdiction  to  try  him,  inasmuch  as  he  had  ceased 
to  be  a  civil  officer." 

that  a  solemn  opinion  should  be  given,  we  will  take  an  opportunity  of  mentioning  it 
to  all  the  judges."  Afterward,  upon  the  unanimous  opinion  of  the  judges,  the 
rule  was  made  absolute. 

»  State  V.  Hill;  State  v.  Benton,  Sup.  Ct.  of  Nebraska,  June,  1898,  55  N.  W.  R. 
794;  N.  Y.  L.  J.,  Aug.  25,  1893,  ed.;  Impeachment  trials,  W.  W.  Belknap,  Wash., 
1876;  George  G.  Barnard,  3  v.,  Albany,  1872;  William  Blount,  Phil.,  1799;  Albert 
Ckrdozo,  New  York,  1872;  Samuel  Chase,  2  v.,  Wash.,  1805;  Warren  Hastings,  2  v., 
1794;  John  McCunn,  Albany,  1874;  George  H.  Smith,  Albany,  1866. 
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The  opinion  recites  the  facts  of  the  impeachment  trials  of  Judge 
Barnard  of  tlie  New  York  Supreme  Court,  of  Governor  Hubble  of 
Wisconsin,  and  of  Governor  Butler  of  Nebraska,  for  offenses  commit- 
ted in  their  preceding  terms  of  office,  and  construes  the  meaning  of 
the  article  of  the  Constitution  of  tlie  State  appealed  to,  as  confined  to 
offending  parties  still  in  office,  and  because  the  defendants  had  ceased 
to  be  officers  by  the  expiration  of  their  official  terms,  and  had  done 
nothing  to  defeat  the  jurisdiction  of  the  court,  dismisses  the  ca^e 
against  them.     It  says :  '^  I<t  is  urged  bj  counsel  for  the  managers  that 
ex-officcrs  are  liable  to  impeachment  for  official  misdemeanors  com- 
mitted while  in  office ;  that  jurisdiction  attaches  immediately  upon  the 
commission  of  an  impeachment  offense ;  and  that  the  expiration  of  the 
official  term  does  not  deprive  the  legislature  of  the  power  to  impeach, 
or  the  court  to  try.     It  cannot  be  said  that  there  is  any  provision  of 
the  Constitution  which  expressly  confers  the  authority  to  impeach  a 
person  after  ho  is  out  of  office;  while  section  5,  already  quoted,  desig- 
nates the  persons  who  may  bo  impeached  as  '  all  civil  officers  of  this 
State.'     This  language  is  unambiguous.     It  means  existing  officers  — 
persons  in  office  at  the  time  they  are  impeached.     Ex-officials  are  not 
civil  officers  within  the  meaning  of  the  Constitution.     Jurisdiction  to 
impeach  attaches  at  the  time  the  offense  is  committed,  and  continues 
during  the  time  the  offender  remains  in  office,  but  no  longer.     The 
necessary  implication  of  the  provisions  in  section  14,  article  3,  of  the 
Constitution,  that '  judgment  in  cases  of  impeachment  shall  not  extend 
further  than  removal  from  office  and  disqualification  to  hold  and  enjoy 
any  office  of  honor,  profit  or  trust  in  this  State,  is  that  the  offending 
party  must  be  in  office  at  the  time  the  impeachment  proceedings  are 
commenced.     In  case  of  impeachment  either  one  of  two  judgments 
can  be  pronounced,  namely,  removal  from  office,  or  removal  and  dis- 
qualification to  hold  office.     It  is  obvious  that  there  can  be  no  judg- 
ment of  removal  where  the  party  was  not  an  officer  when  impeached. 
It  is  claimed  by  counsel  for  the  managers,  as  we  understand  their  argn- 
ment,  that  a  judgment  of  disqualification  can  be  entered  without  a 
judgment  of  removal.     All  will  concede  that  disqualification  to  hold 
office  is  a  punishment  much  greater  than  removal ;  so  that,  if  the  con- 
struction  contended  for  by  counsel  is  a  true  one,  then,  in  case  the 
person  impeached  is  out  of  office,  he  is  liable  to  a  more  severe -penaltjr 
than   might  have  been  inflicted  upon  him  had  he  been  impeached 
before  he  went  out  of  office.     We  cannot  believe  that  the  members  of 
the  convention  who  framed  the  Constitution  so  intended." 
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Jndge  Story,  in  discussing  tlie  question  whether  a  person  can  be  im- 
peached after  he  has  ceased  to  hold  office,  at  section  803  says :  *'As  it  is 
declared  in  the  clause  of  the  Constitution  that  judgment  in  cases  of  im- 
peachment shall  not  extend  further  than  a  removal  from  office,  and  dis- 
qualification to  hold  any  office  of  honor,  trust  or  profit  under  the  United 
States,  and  in  another  clause,  that  the  Pre8ident,Vice- President,  and  all 
civil  officers  of  the  United  States  shall  be  removed  from  office  on  im- 
peachment for,  and  conviction  of,  treason,  bribery  or  other  high  crimes^ 
it  would  seem  to  follow  that  the  Senate,  on  the  conviction,  were  bound 
in  all  cases  to  enter  a  judgment  of  removal  from  office,  though  it  has  a 
discretion  as  to  inflicting  the  punishment  of  disqualification.  If,  then, 
there  must  be  a  judgment  of  removal  from  office,  it  would  seem  to  follow 
that  the  Constitution  contemplated  that  the  party  was  still  in  office  at 
the  time  of  impeachment.  If  he  was  not,  his  offense  was  still  liable  to 
be  tried  and  punished  in  the  ordinary  tribunals  of  justice.  And  it 
might  be  argued  with  some  force,  that  it  would  be  a  vain  exercise  of 
authority  to  try  a  delinquent  for  an  impeachable  offense,  when  the 
most  important  object  for  which  the  remedy  was  given  was  no  longer 
necessary  or  attainable ;  and,  although  a  judgment  of  disqualification 
might  still  be  pronounced,  the  language  of  the  Constitution  may  create 
some  doubt  whether  it  can  be  pronounced  without  being  coupled  with 
a  removal  from  office." 

"  But,  independent  of  authorities  or  precedents,  if  we  do  not  miscon- 
ceive the  meaning  of  the  Constitution,  there  is  no  room  for  doubt  that 
ex-officials  are  not  impeachable,  since  civil  officers  alone  are  enumerated 
in  that  instrument  as  subject  to  that  remedy.  The  term  ' officer'  can- 
not properly  be  applied  to  a  person  who  is  not  at  the  time  in  the  holil- 
ing  of  \u  office.  When  a  person  ceases  to  hold  an  office,  he  immedi- 
ately becomes  a  private  citizen." 

In  this  consideration  of  the  growth  of  the  discipline  of  courts  from 
public  necessity  and  an  enlightened  public  policy,  it  is  interesting  to 
note  somewhat  of  the  history  and  phases  of  the  privileges  assumed  and 
maintained  for  the  legal  profession. 

In  the  Burr  case,  one  of  the  earliest  reported  in  the  United  States 
Circuit  Court  for  the  District  of  Columbia,  Chief  Justice  Cranch  out- 
lines it  as  follows  :*  ''  It  is  said  that  in  ancient  times,  by  the  law  of 

»  1  Wh.  Cr.  Cas.  510,  837;  see  West.  2.  chap.  10;  8  Jac.  1,  chap.  7;  4H.  4,  chap.  18, 
and  act  of  Maryland,  1715,  chap.  88.  In  Crim.  Rec.,  at  p.  887,  in  Striker's  case,  1816, 
there  is  bj  the  editor  the  fonowing  note:  '*  OriginaUy  the  parties  in  a  suit  attended 
conn  in  person,  and  it  was  only  by  special  statutes  that  they  were  allowed  to  prose- 
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England,  those  of  the  courts  bad  it  in  their  power  whether  they  would 
suffer  men  to  appear  or  sue  bj  others  than  themselves;  the  courts 
therefore  had  a  right  to  say  by  what  attorney  the  party  should  appear; 
afterward   however   it  became  customary  for  parties  to   obtain   the 
King's  writ,  commanding  courts  to  admit  them  to  appear  by  attorney 
specially  named  in  the  writ.     Subsequent  statutes  however  gave  to  all 
persons  a  liberty  of  appearing  and  appointing  an  attorney  as  if  they  had 
letters-patent.    As  this  liberty  soon  became  abused  by  the  appointment 
of  ignorant  attorneys,  the  statute  of  Henry  IV  4,  chap.  18,  was  enacted  in 
1402,  directing  that  all  attorneys  shall  be  examined  by  the  justices,  and 
by  their  discretion  their  names  put  on  the  roll,  and  that  they  be  good 
and  virtuous  and  of  good  fame,  shall  be  received  and  sworn  well  and 
truly  to  serve  in  their  office,  and  especially  that  they  make  no  suit  in  a 
foreign  country,  and  the  other  attorneys  shall  be  put  out  by  the  diecre- 
tion  of  said  justices,"  etc.,  etc.  We  are  reminded  in  this  way  of  the  rise 
of  law  and  of  formal  procedure  in  the  Roman  repubUe  through  the 
responses  and  co-operation  of  the  juris  prudentium.     Gaius  tells  us  in 
his  Commentary,  on  the  origin  of  law,  "  et  certe  cujtisque  rei  potissima 
pars  principium  est^'*  and  Pompouius  has  declared  ''  his  legibus  loHs 
coepitj  ut  interpretaiio  desideraret prudentium  auctoritate  necessarium 
esse  disputationem  fori.     Haec  disputatio  et  hocjus^  quod  sine  scripto 
venity  compositum  a  jprudentibtis  oommuni  nomine  appeUatur  tfits 
Civile.    Deinde  ex  its  legibus  eodem  tempore  fere  actiones  composiUu 
sunt^  quibtcs  inter  se  homines  disceptarent :  quas  actiones  nepoptdvf, 
prout  vellet,  institueret,  certas  solemiiesque  esse  voluerunt;  et  appd. 
latur  haec  pars  juris  Legis  Actiones^  id  est,  legitimate  actiones.     £i  ita 
eodem  pens  tempore  tria  haec  jura  9iata  sunt :  leges  XII  tahvlanm; 
ex  his  Jhiere  coepit  jus  civile^  ex  iisdetn  legis  actiones  cofnposiUM 
sunt:'  ' 

In  New  York  in  1815,  in  the  matter  of  the  sheriflF  and  jailer  on  com- 
plaint of  McClelan,  counsel  for  a  prisoner,  refused  access  to  him,  the 
recorder  said  :  "  It  is  here  proper  to  premise  that  when  we  speak  of  a 
right  or  privilege  of  counsel  we  mean  the  right  or  privilege  of  the  client 
It  is  the  sacred  right  of  every  man  to  be  heard  in  his  own  defense,  to  keep 

cute  and  defend  by  attorney.  By  the  statute,  8  Jac.  1,  chap.  7,  it  was  provided  tbit 
those  only  shall  be  admitted  who  were  well  practised  in  soliciting  causes,  and  bad 
been  found  by  their  dealings  to  be  skillful  and  of   honest  dispositigns. " 

» L.  1  ff  de  orig  juris;    L. ,  2  id. ;  Juris  Civilis  Ecloga,  1, 16,  Paris,  1822;  id.  de  Besp. 
Prudent,  16-18. 
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his  own  secrets,^  to  confront  his  accusers,  to  impeach  the  testimony  of 
those  who  come  to  destroy  him.  But  as  all  men  are  not  equally  com- 
petent the  law  allows  of  advocates.  The  privilege  of  the  lawyer  is  in 
fact  the  privilege  of  the  client,  and  hence  it  hath  been  solemnly  ad- 
judged that  if  a  member  of  the  bar  should  be  so  base  as  to  reveal  the 
secrets  of  his  client,  the  court  would  not  permit  him  to  do  it."  This 
privilege  has  been  preserved  in  legislation,  and  in  many  of  the  Codes 
we  find  such  enactments  as  in  that  of  New  York,  that  ''  an  attorney 
or  counsellor  at  law  shall  not  be  allowed  to  disclose  a  communication 
made  by  his  client  to  him,  or  his  advice  given  thereon,  in  the  course  of 
his  professional  employment."  The  provisions,  as  similar  ones  re- 
specting and  guarding  confessions  made  to  a  clergyman  or  minister  of 
any  religion  in  his  professional  character,  in  the  course  of  discipline 
enjoined  by  the  rules  or  practice  of  the  religious  body  to  which  he  be- 
longs, and  the  information  acquired  by  a  person  duly  authorized  to 
practice  physic  or  surgery  in  attending  a  patient  in  a  professional  capac- 
ity, and  which  was  necessary  to  enable  him  to  act  in  that  capacity,  all 
these  provisions  may  be  waived. 

In  England  a  recent  decision  has  compelled  the  divulgence  by  a 
clergyman  on  the  witness  stand,  of  a  penitential  confession  of  adultery 
received  by  him,  and  while  the  sentiment  of  judges  has  been  in  favor 
of  a  contrary  course,  the  English  law  is  held  to  be  as  applied  in  this 
cade.* 

Among  other  privileges  of  '*  clergy,"  there  still  remains  in  many  of 
the  States  a  certain  limited  exemption  from  taxation.  In  the  State  of 
New  York  the  amount  of  exemption  is  fifteen  hundred  dollars.'  As 
belonging  to  every  occupation  and  citizen,  from  the  point  of  view  of 
taxation  as  in  any  wise  dependent  on  police  powers,  we  are  interested 

•  1  Wheeler  Cr.  Cas.  807;  N.  Y.  Code  Crim.  Pro.,  §  835. 

*  C^ief  Justice  Best  and  Baron  Alderson  were  opposed  to  compelling  clergymen  to 
divalge  confessions,  bat  the  English  law  is  as  stated  and  applied  bj  Sir  Francis 
Jeune.  Lond.  L.  T.  48;  Alb.  L.  J.  128,  notes.  Qualifications  of  these  rules  of  evi. 
dence  in  New  York  State  are  found  in  chapter  295  of  1803,  especially  as  to  waiver. 

»  2  R.  S.  982,  g  8;  L.  1884,  chap.  537,  p.  654;  People,  ex  rel.  Mann,  v.  Peterson,  31 
Hun.  421 .  The  exemption  la  of  the  personal  property  of  every  minister  of  the  Gospel,  or 
priest  of  any  denomination,  or  every  such  minister  or  priest  who  is  permanently  dis- 
abled by  impaired  health  from  performing  the  active  duti(>s  of  the  ministry,  and 
every  such  minister  or  priest  who  has  reached  the  apre  of  seventy-five  years:  and  the 
real  estate  of  such  minister  or  priest,  or  such  disabled  or  aged  minister  or  priest, 
when  occupied  by  blm,  provided  such  real  and  personal  estate  do  not  exceed  the  value 

nf  ti  .son. 
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• 

in  the  common  exemptions  from  taxation  and  from  execution  of  the 
necessary  property  and  implements  of  the  hooseliolder,  the  mechanic 
and  professional  man.* 

It  follows  necessarily  that  entrance  into  the  privileges  and  assump- 
tion of  the  duties  and  obligations  of  the  learned  professions  is  guarded 
by  the  State.  With  respect  to  clergymen,  the  legislator  has  not  ven- 
tured beyond  very  general  language,  remitting  them  to  the  pains  and 
penalties  of  their  own  creeds,  churches  and  religion.* 

For  lawyers,  physicians  and  teachers  something  more  than  clerical 
experience  and  purely  special  training  is  required.  Certain  prelimi- 
nary examinations,  or  diplomas  and  certificates,  are  demanded  before 
the  entrance  course  of  study  is  begun.  In  the  State  of  New  York 
the  Board  of  Regents  of  the  University  of  the  State  of  New  York,  at 
Albany,  regulate  the  conditions  of  a  preliminary  certificate.  The 
Court  of  Appeals  of  that  State  has  fixed  the  rule  that  *^  before  any 
person  shall  enter  upon  the  clerkship  or  substituted  course  of  study 
hereinafter  provided,  or  in  one  year  thereafter,  he  shall,  if  not  a  grad- 
uate of  a  college  or  university  registered  by  the  Regents  as  maintaining 
a  satisfactory  standard,  pass  an  examination  conducted  under  the  au- 
thority and  in  accordance  with  the  ordinances  and  rules  of  the  Unive^ 
sity  of  the  State  of  New  York,  in  English  composition,  first  year 
Latin,  arithmetic,  geometry,  English  and  United  States  history,  and 
civics,  or  in  their  substantial  equivalents,  defined  by  the  rules  of  the 
University,  and  file  a  certificate  of  such  fact,  signed  by  the  Secretarv 
of  the  University,  with  the  Clerk  of  the  Court  of  Appeals,  who  shall 

*  System  of  Taxation,  Davies,  pp.  68,  69;  see  the  exemption  of  baildings  erected 
for  the  uses  of  seminaries  of  learning  and  for  public  worship,  of  spinning  wheels, 
weaving  looms,  and  stoves  kept  for  use  in  a  dwelling-house,  and  one  sewing  mi* 
chine,  the  family  Bible  and  books  to  the  value  of  $50;  the  pew  in  church,  ten  sheep, 
one  cow,  two  swine,  and  food  for  the  use  of  the  family  for  sixty  days;  wearing  ap- 
parel and  certain  necessary  furniture,  the  tools  and  implements  of  a  mechanic,  pn>^ 
fessional  instruments,  furniture  and  library  not  exceeding  $250,  and  food  for  a  tetm 
for  ninety  days  when  used  by  a  householder. 

'^  e.  g.  In  N.  Y.  Laws  concerning  marriage,  the  phraseology  is  used  as  to  "per- 
sons authorized  to  solemnize  marriages,  ministers  of  the  Gospel,  or  of  legally  iDCo^ 
porated  religious  congregations,  the  leader  of  the  Society  for  Ethical  Culture  in  the 
city  of  New  York,  and  priests  of  every  denomination.  See  restrictions,  chap.  460, 
1893,  N.  Y.  Penal  Code,  306.  Solemnizing  marriages  where  there  is  a  legal  impedi- 
ment, or  assuming  to  gn^nt  a  divorce,  is  a  misdemeanor.  In  many  States  a  liceo.« 
must  be  obtained,  and  frequently  a  publication  and  registration.  N.  Y.  Laws,  chap. 
242,  1808,  adds  Judges  of  County  Courts,  Justices  of  the  Peace,  Justices  of  the  Dis- 
trict and  Police  Courts  to  the  officers  who  may  perform  the  ceremony. 
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return  to  the  person  named  therein  a  certified  copy  of  the  same,  show- 
ing the  date  of  such  filing." 

For  medical  men  we  have  the  following :  "  No  person*  shall  practice 
medicine  after  September  first,  eighteen  hundred  and  ninety-one,  un- 
less previously  registered  and  legally  authorized,  or  unless  licensed  by 
the  Regents  and  registered  as  required  by  this  article ;  nor  shall  any 
person  practice  medicine  who  has  been  convicted  of  a  felony  by  any 
court,  or  whose  authority  to  practice  is  suspended  or  revoked  by  the 
Regents  on  recommendation  of  a  State  board.  There  shall  continue 
to  be  three  separate  boards  of  medical  examiners  of  seven  members 
each,  each  of  whom  shall  hold  oflBce  for  three  years  from  August  first 
of  the  year  in  which  appointed.  One  board  shall  represent  the  Medi- 
cal Society  of  the  State  of  New  York,  one  the  Homoeopathic  Medical 
Society  of  the  State  of  New  York,  and  one  the  Eclectic  Medical  So- 
ciety of  the  State  of  New  York.  Each  of  these  three  societies  shall, 
at  each  annual  meeting,  nominate  twice  the  number  of  examiners  to 
be  appointed  in  that  year  on  the  board  representing  it.  The  names  of 
such  nominees  shall  be  annually  transmitted  under  seal  by  the  presi- 
dent and  secretary  prior  to  May  first  to  the  Regents,  who  shall,  prior 
to  August  first,  appoint  from  such  lists  the  examiners  required  to  fill 
any  vacancies  that  will  occur  from  expiration  of  term  on  August  first. 
Any  other  vacancy  however  occurring,  shall  likewise  be  filled  by  the 
Regents  for  the  unexpired  term.  Each  nominee,  before  appointed, 
shall  furnish  to  the  Regents  proof  that  he  has  received  the  degree  of 
doctor  of  medicine  from  some  registered  medical  school,  and  that  he 
has  legally  practised  medicine  in  this  State  for  at  least  five  years.  If 
no  nominees  are  legally  before  them  from  a  society,  the  Regents  may 
appoint  from  membei*s  in  good  standing  of  such  society  without  re- 
striction. The  Regents  may  remove  any  examiner  for  misconduct, 
incapacity  or  neglect  of  duty." 

For  dentistry  we  have  a  similar  rule:  "No  person"  shall  practice  den- 
tistry in  this  State  as  principal,  assistant,  agent  or  employee,  or  adver- 
tise or  hold  himself  out  to  the  public  as  so  practising  who  shall  not  be 
licensed  and  roistered  as  prescribed  in  this  article,  or  who  was  not 
lawfully  licensed  or  registered  when  this  chapter  takes  effect.  Noth- 
ing herein  shall  disqualify  any  person  for  performing  merely  mechan- 

»  N.  Y.  L.,  chap.  661,  1898,  being  chap.  XXV  of  the  General  Laws,  Art.  VIII, 
Practice  of  Medicine. 

*  Id.  Art.  IX,  Practice  of  Dentistrj. 
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ical  work  upon  inert  matter  in  a  dental  o(&ee  or  laboratory ;  or  a  regis- 
tered student  for  the  purpose  of  clinical  instruction  in  the  presence 
and  under  the  immediate  supervision  of  his  preceptor,  from  assisting 
the  latter  in  dental  operations ;  or  duly  licensed  and  registered  physi- 
cian or  a  surgeon  for  his  lawful  acts  in  the  practice  of  his  profession. 
A  person  shall  be  deemed  licensed  to  practice  dentistry  in  this  State, 
who  shall  have  attained  the  age  of  twenty-one  years,  and  shall  have 
had  properly  granted  to  him  either  by  the  Dental  Society  of  the  State 
of  New  York,  or  an  incorporated  medical  or  dental  school  approved  by 
such  society,  a  diploma  conferring  a  recognized  medical  or  dental  de- 
gree. No  diploma  shall  be  deemed  vaUd  if  conferred  irregularly, 
through  fraud  or  misrepresentation,  or  without  substantial  compliance 
by  the  person  to  whom  granted,  or  the  corporation  conferring  it,  with 
the  general  statutory  requirements  of  this  State  as  to  the  course  and 
duration  of  preparatory  and  professional  study,  and  also  with  the  r^u- 
lations  of  such  State  society,  and  of  the  corporation  conferring  the 
diploma  as  to  study,  attendance,  examination  and  character. 

For  veterinary  surgeons  there  are  also  qualifications:  "No  person 
shall  practice  veterinary  medicine*  or  surgery,  or  any  branch  thereof,  as 
a  profession,  in  this  State  for  compensation,  or  shall  directly  or  indi- 
rectly receive  or  accept  any  compensation  for  his  services  as  a  practi- 
tioner of  veterinary  medicine  or  surgery,  unless  he  has  been  duly 
registered  pursuant  to  tiie  provisions  of  the  laws  in  force  immediately 
preceding  the  time  when  this  article  takes  effect,  or  unless  he  is  a 
graduate  of  a  legally  chartered  or  incorporated  college  or  university,  or 
holds  a  certificate  of  qualification  from  a  legally  incorporated  veteri- 
nary society,  and  is  duly  registered  as  provided  in  this  article."  But 
students  may  prescribe  under  the  supervision  of  preceptors,  and  gratui- 
tous services  may  be  rendered  in  case  of  emergency ;  and  an  authorized 
practitioner  of  a  neighboring  State  may  render  services  in  this  State, 
who  is  called  for  the  purpose  of  consultation  with  an  authorized  prac- 
titioner of  this  State. 

Druggists  come  under  like  prescription.  Tn  the  counties  of  New 
York,  Kings  and  Erie,  special  Boards  of  Pharmacy  are  given  con- 
trol. In  the  rest  of  the  State,  "  There  shall  continue  to  be  a  State 
Board  of  Pharmacy  for  the  State,*  excepting  the  counties  of  New 
York,   Kings  and   Erie,  of  five  members,   each   holding  oflice  for 

^  Id.  Art.  X,  Veterinary  Medicine  and  Surgery. 

»Id.  Art.  XI;  Mass.  Stat.  1889,  chap.  270;  Pub.  Stat.,  chap.  100;  Com.  v.  Banks, 
156  Mass.  233;  People  v.  Rontey,  117  N.  Y.  624. 
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term  of  five  years  from  the  first  Tuesday  in  September  of  the 
Bars  when  such  term  begins.  The  New  York  State  Pharmaceutical 
.ssociation  shall  at  each  annual  meeting  nominate  five  pharmacists, 
isidents  of  the  State,  but  not  of  the  said  counties,  from  which  number 
le  Governor  shall  fill  the  vacixncy  annually  occurring  in  said  board  by 
cpiration  of  the  terra  of  one  of  the  incumbents.  If  a  vacancy  occurs 
om  any  other  cause  than  expiration  of  term,  the  Governor  shall  fill 
le  vacancy  from  the  list  of  names  so  nominated  at  the  annual  meet- 
ig  of  such  association  next  preceding  the  happening  of  the  vacancy." 
Such  Board  of  Pharmacy  sliall:  Examine  all  applicants  for  license 
ader  this  article,  and  grant  license  to  such  as  may  be  entitled  thereto. 
!eep  a  record  of  all  pharmacists  and  assistant  pharmacists  licensed 
r  authorized  by  it.  Investigate  all  complaints  of  disregard  of,  non- 
>mpliance  with,  or  violation  of  any  provision  of  this  article,  and 
ring  all  such  cases,  and  all  cases  of  offenses  against  the  provisions 
■  the  Penal  Code  relating  to  pharmacy,  to  the  notice  of  the  proper 
rosecuting  oflicer.  Render  annually  to  the  Governor  and  to  the 
tate  Pharmaceutical  Association  at  its  annual  meeting,  a  full  state- 
ment of  all  its  receipts  and  disbursements  during  the  preceding 
«r."  A  register  or  record  is  kept  of  all  these  practitioners,  and  medi- 
l  men  of  the  several  classes  register  in  a  book  kept  for  each  of  their 
)fession8  by  the  clerk  of  the  county. 

Teachers  for  the  common  schools,  high  schools  and  normal  schools 

9t  have  their  certificates  of  examination  or  diplomas.     In  the  act  to 

se  and  consolidate  the  general  acts  relating  to  Public  Instruction 

^ew  York*  is  the  provision  to  be  found  generally  in  similar  acts, 

"  No  teacher  is  a  qualified  one  within  the  meaning  of  this  act 

IS  he  possesses  an  unannuUed  diploma  granted  to  him  by  the  State 

lal  School  or  an  unrevoked  or  unannulled  certificate  of  qualifica- 

^iven  to  him  by  the  Superintendent  of  Public  Instruction,  or  an 

ired  certificate  of  qualification  given  to  him  by  the  school  com- 

ner  within  whose  district  he  is  employed,  or  by  the  school  officer 

city  or  village  in  which  he  is  employed,  authorized  by  special 

rrant  such  certificate." 

ibers  for  many  years  have  been  under  the  supervision  of  the 

uthorities  and  their  work  has  been  commanded,  condemned  or 

d   by   sanitary   officials.     Frequently   an   examination    and   a 

re  required.     One  of  the  latest  laws  is  that  of  New  York  in 

sreby  Boards  of  Examiners  are  constituted,  a  plumbing  code 

'  N.  Y.  L.,  chap.  555.  1864,  §  41. 
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authorized,  and  it  was  enacted  '  that  '^  From  and  after  the  first  day  of 
March,  1893,  the  plumbing  and  drainage  of  all  buildings,  both  public 
and  private,  in  each  of  the  cities  of  the  State  shall  be  executed  in 
accordance  with  the  rules  and  regulations  adopted  by  the  local  Board 
of  Examiners  in  conjunction  witli  the  Board  of  Health,  for  plumbing  and 
drainage  ;  and  all  repairs  and  alterations  in  the  plumbing  and  drainage 
of  all  buildings  heretofore  constructed  shall  also  be  executed  in  accord- 
ance  with  such  rules  and  regulations,  except  in  New  York,  Brooklyn 
and  Albany,  where  the  Board  of  Health  shall  have  control ;  but  this 
section  shall  not  be  construed  to  repeal  existing  provisions  of  law 
requiring  plans  for  the  plumbing  and  drainage  of  new  buildings  to  be 
filed  with  any  local  Board  of  Health,  and  to  be  previously  approved  in 
writing  by  said  Board  of  Health,  and  to  be  executed  in  accordance  there- 
with, except  that  in  case  of  any  conflict  between  such  plans  and  the 
rules  and  regulations  of  the  Board  of  Examiners  the  latter  shall  govern. 
Builders,  masons,  carpenters  and  employees  are  subject  to  the  restric- 
tions in  building  laws  relative  to  many  parts  of  the  work  with  which  thej 
have  to  do  and  the  materials  they  employ.*  Examples  are  taken  from  the 
legislation  in  New  York  which  may  be  multiplied  by  reference  to  other 
States.     Even  the  scaffolding  hoists,  stays  and  ladders  are  regulated.' 

"  No  owner  or  agent  of  any  steam  boiler  shall  employ  any  person  as 
engineer  not  having  a  certificate  as  to  qualification  from  practicsl 
engineers,  to  be  countersigned  by  the  Commiss^ioners  of  Police.  The 
Superintendent  of  Buildings  shall  make  regulations  for  the  inspec- 
tion of  passenger  elevators  with  a  view  to  the  safety  of  passengers; 
and  shall  also  prescribe  suitable  qualifications  for  persons  who  are 
placed  in  charge  of  running  passenger  elevators.  No  person  shall  em- 
ploy or  permit  any  person  to  be  in  charge  of  running  any  passenger 
elevator  who  does  not  possess  the  qualifications  prescribed  therefor.* 

Fishermen  are  subject  to  the  laws  for  the  protection  of  game.* 

*  N.  Y.  L.,  chap.  603,  1892;  a  certificate  of  competency  is  now  required,  chap.  68, 
N.  T.  L.  1893. 

«  See,  e.  g„  N.  Y.  L.  chap.  566, 1887,  §§  480,  482,  as  to  brick  and  materials,  the  sand 
used  for  mortar,  cement,  mortar,  laying  of  bricks  in  non-freeiing  weather;  §§  486, 
491,  492,  494,  495,  500,  as  to  windows,  floors,  beams,  doors,  planking,  etc.;  chap.  275, 
L.  1892,  §§  479,  483,  488,  489,  490,  492. 

8  N.  Y.  L.  chap.  214,  1891. 

*  N.  Y.  Cons.  Act,  1882,  §  812;  N.  Y.  L.  chap.  276,  1892,  §  492;  chap.  566, 1887, 
§  15.  amending  §  487.     As  to  auctioneer's  sales  in  New  York,  see  chap.  289, 1898. 

*  R.  8.  of  Indiana,  §  2117,  makes  it  a  misdemeanor  to  have  in  possession  a  gill- 
net  or  sieve,  except  in  certain  cases.  This  was  held  to  be  constitutional.  State  t. 
Lewis,  Ind.  Sup.  Ct.,  Apr.  19, 1898.  88  N.  E.  R.  1024;  see  119  N.  Y.  226. 
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Oiber  laws  are  passed  regulating  occupations,  in  some  respects,  because 
of  the  public  interest  in  their  followers,  but  principally  for  the  protection 
of  those  unable  to  secure  their  own  interests  without  such  intervention. 
Such  are  the  reasons  given,  as  we  have  seen  heretofore  in  the  case  of 
seamen.  Children  trained  for  shows  and  the  stage  fall  under  a  similar 
guardianship.* 

Other  occupations  again,  contrary  to  all  laws,  revolting  in  any  con- 
sideration" either  of  their  followers  or  their  use,  intrude  themselves 
upon  every  general  discussion  of  police  powers  or  legislation,  partly 
because  the  experiment  has  been  made  in  many  countries  of  regulating 
them,  but  especially  because  of  the  direful  consequences  they  entail  to 
thousands  innocent  even  of  their  knowledge.  Such  are  those  connected 
with  prostitution  or  "  the  social  evil,"  often  considered  alone  under  the 
Penal  Code  or  criminal  laws,  and  not  recognized  in  our  land  as  coming 
under  the  civil  administration  in  any  sufficient  degree  to  necessitate  our 
dwelling  at  length  upon  them.' 

In  Germany,  France,  Austria,  Italy,  Belgium,  Denmark,  and  in  the 
colonies  as  well  as  the  nations  of  the  East,  we  find  an  elaborate  "  police 
des  moeurs,"  and  a  governmental  treatment,  which  is  2^  quasi  recognition 

*  See  chap.  4,  and  also  Shipping  Laws,  chap.  4,  note  76,  chap.  173,  N.  Y.  L.  1893; 
see  chap.  175.  The  People  of  the  State  of  New  York,  respondents,  v.  Charlotte 
Ewer,  appellant.  In  the  matter  of  the  application  of  Charlotte  Ewer  for  writs  of 
habeas  carpus  And  certiorari.  70  Hun,  239;aff'd,  X.Y.  Ct.  App. ,  Jan.,  1894.  The  opinion 
sajs:  **  Chapter  292  of  the  Penal  Code  is  not  to  be  construed  as  applying  only  when 
the  exhibition  offends  against  morals  or  decency,  or  endangers  life  or  limb,  or  what 
is  required  of  the  child  actor.  Its  application  is  to  all  public  exhibitions  or  shows. 
The  inalienable  right  of  a  child  or  adult  to  pursue  a  trade  is  indisputable,  but  it 
must  be  not  only  one  which  is  lawful,  but  which,  as  to  the  child  of  immature  years, 
the  State,  as  parens  pcUruB,  recognizes  as  proper  and  safe.  The  cases  which  limit 
the  exercise  of  the  police  power  establish  that  the  Legislature  has  no  right,  under 
the  guise  of  protecting  health  or  morals,  to  enact  laws  which,  bearing  but  remotely, 
if  at  all,  upon  these  matters  of  public  concern,  deprive  the  citizen  of  the  right  to 
pursue  a  lawful  occupation." 

'  As  Plautus  says  of  the  pimp.  Cur.  Ill,  2,  13-17: 
Ca.  "  Item  genus  est  lenonium  inter  homines  meo  quidem  animo  bono  usui  eatis  nulli." 
Nee  vobiscum  quisquam  in  foro  frugi  consistere  audet 
Qui  consistit,  culpant  eum  conspuitur  vituperatur 
Eum  rem  fidemque  perdere  tametsi  nihil  fecit  aiunt." 

*  Baltimore  and  St.  Louis  have  passed  ordinances;  as,  e.g.,  that  of  St.  Louis,  1871, 
regulating  houses  of  ill-fame;  Baltimore  at  a  very  much  earlier  period;  Minneapolis 
in  the  last  few  years  has  exercised  so  severe  a  police  supervision  over  disorderly 
houses  and  their  location  that  it  has  been  erroneously  reported  as  having  a  legistra- 
tion  syvtem,  but  this  is  not  strictly  true. 
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and  endurance  of,  the  evil  subject/  Set  ont  at  great  length  in  the 
Index-Catalogue  of  the  library  of  the  Surgeon-General's  office  at  Wash- 
ington, we  have  hundreds  of  publications,  including  many  of  laws  and 
decrees  under  this  title, ''  Prostitution."  Most  instructive  is  its  history 
and  the  statistics  by  localities,  indicated  in  this  splendid  work.  We 
shall  content  ourselves  with  extracts  from  a  report  of  the  sanitary  com- 
mittee on  prostitution  made  to  the  legislature  of  New  York  in  1867, 
by  Doctors  John  O.  Stone,  Willard  Parker  and  James  Crane,  whose 
reputation  and  position  in  the  community  added,  if  possible,  weight  to 
their  words.  No  less  interest  exists  to-day  in  this  matter,  altJiough 
these  recommendations  have  never  been  realized  except  in  a  very 
limited  degree. 

This  document  contains  statistics  and  a  recital  of  facta,  to  be  meas- 
ured relatively  with  the  population  of  to-day,  and  its  proportionate 
suffering  from  the  same  causes.  They  exhibit  a  curious  contrast  be- 
tween the  lavish  expenditure  and  provisions  for  hospitals  and  chari- 
table institutions,  forced  upon  cities  under  the  same  public  policy,  and 
the  police  powers,  which  alone  can  secure  remedial  measures  such  as 
were  contemplated,  and  the  aversion  of  governments  like  those  of  our 
States  to  encourage  and  establish  a  new  field  of  labor,  to  which  moral 
convictions  and  the  sentiment  of  the  people  have  hitherto  barred  the 
approach. 

The  authors  say  :  "  Prostitution  has  always  existed  in  all  large  com- 
munities, and  will  continue  to  exist  until  the  present  order  of  society 
shall  be  changed,  or  until  the  golden  age  of  virtue,  which  poets  have 
foretold,  and  the  wise  and  good  anticipated,  shall  have  come.  The 
actual  and  important  fact  is  that  venereal  disease  is  sapping  the 
strength  of  the  people.  *  *  *  These  facts  must  bring  the  subject 
home  to  every  individual,  and  all  ought  to  resolve  that  such  diseases 
shall  not  continue  to  exist,  if  in  God's  Providence  they  can  be  eradi- 

^  At  the  International  Medical  Congress  in  Philadelphia  in  1876,  there  was  a  treat- 
ise read  on  the  measures  adopted  in  Denmark  to  prevent  the  spread  of  venereal 
disease,  published  Philadelphis,  1877.  In  Italy  there  was  from  Minintro  delV  inUrno 
Rfgol-amento  sulla  proetitntione  approvati  con  decreto  reale,  27  Mano,  1888,  published 
Verona,  1888. 

Index-Catalogue  of  the  library  of  the  Surgeon-Generars  oflBce,  U.  S.  army,  vol.  11, 
pp.  700-713. 

Prostitution  und  deren  reguUnnig  in  Wten,  Wien,  1863. 

Projet  de  reglement  8ur  la  prostitution  par  le  eonseU  centrcUe  de  salvJbrite  di 
Brtixdles,  1838,  1877. 

Report  of  Met.  Board  of  Health,  N.  Y.,  1867,  pp.  460-9. 
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cated.  The  question  moreover  is  not  a  private  one,  but  of  great 
political  importance,  for  the  health  of  the  citizens  is  the  wealth  and 
power  of  the  State.  The  laboring  population  are  ruined  in  health  and 
made  dependent  on  the  public  charities.  During  the  late  war  great 
numbers  of  the  soldiers  of  our  army  were  incapacitated."  *  *  *  * 
^'  To  speak  of  prostitution  and  the  diseases  resulting  from  it,  and  espe- 
cially to  propose  to  treat  these  diseases,  and  subject  the  wretched 
women  who  pursue  this  occupation  to  police  and  medical  surveillance, 
in  hopes  of  eradicating  their  diseases,  is  at  first  revolting,  and  has  met 
with  opposition,  even  in  those  countries  which  ultimately  have  changed 
their  views  upon  the  subject.  Many  thoughtful  and  good  men  have 
in  times  past  urged  upon  the  authorities  the  necessity  of  this  control, 
but  no  one  can  revive  the  subject  without  wounding  the  sensibilities  of 
many  worthy  persons,  who  believe  that  to  undertake  to  treat  prosti- 
tutes would  give  encouragement  to  vice."  The  report  concludes  with 
four  recommendations  insisted  upon  ^'  as  the  foundation  of  the  pro- 
posed reform.  First :  To  oblige  all  hospitals  and  dispensaries  which 
receive  pecuniary  aid  from  the  public  to  treat  venereal  diseases. 
Second :  The  registration  of  prostitutes  and  of  houses  of  prostitution 
and  assignation.  Third :  Hospitals  for  prostitutes.  Fourth :  The 
sanitary  inspection  of  prostitutes." 

The  suggestion  with  which  this  report  is  submitted  to  the  legislature, 
as  preceding  from  a  public  body  like  the  Board  of  Health  of  New 
York  city,  which  can  properly  urge  upon  the  government  of  our  State 
the  necessity  of  enactments  etc.,  is  that  the  whole  subject  of  control  or 
medical  supervision  has  not  been  covered,  and  that  this  must  be  the 
work  of  the  legislature.  This  suggestion  is  confirmed  by  the  list  of  titles 
alone,  of  the  vast  number  of  acts,  decrees  and  ordinances  on  the  sub- 
ject in  other  countries. 
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CHAPTER    XVI  I. 

NATIONAL  POLICE  LEGISLATION  ON  SPECIAL  SUBJECTS. 

Comparatively  recent  national  police  legislatioiw  on  the  snbject  of 
the  importation  of  aliens  under  contract  to  perform  labor  ;*  the  several 
Chinese  Exclusion  Acts,'  and  the  National  Quarantine  Law  seem  at 
first  sight  to  trench  upon  the  limits  reserved,  to  the  exclusive  juris- 
diction of  States  and  local  governments,  recognized  in  our  experience, 
and  confirmed  both  by  decisions  of  Federal  and  State  courts  and  also 
.by  acts  of  Congress,  particularly  in  respect  to  quarantine.  The  extra- 
ordinary exigency,  and  equally  extraordinary  reasons  for  the  Contract 
Labor  Laws,  and  Chinese  Exclusion  Acts,  are  to  be  found  new  born  of 
the  ])olitical  discussions  of  the  last  few  years.  None  the  less  these 
statutes  compel  obedience,  although  their  construction  and  enforce- 
ment are  by  no  means  settled  or  determined  as  yet,  and  questions  of 
various  sorts  are  constantly  occurring  and  requiring  decisions  respect- 
ing rights,  duties  and  obligations  under  their  terms. 

If  a  law  passed  by  a  State  in  the  exercise  of  its  acknowledged 
powers  comes  in  conflict  with  the  will  of  Congress  expressed  in  a 
statute  upon  a  subject  national  in  its  character,  and  committed  to  its 

»  Act  approved  Feb.  26,  1885,  cliap.  164.  Rev.  S.  V.  28.  p.  882:  see  Ch.  Holv 
Trinity  v.  U.  S.,  143  U.  S.  457;  acts  of  May  6,  1882,  July  5.  1884.  Oct.  1.  1888.  May 
5,  1892;  act  approved  Feb.  15,  1893;  6059.  Con^.  Rec,  48th  Congress,  53.  59.  as  to  the 
Coutract  Labor  Act.  "  It  seeks  to  restrain  and  prohibit  the  immigration  or  importation 
of  laborers  who  would  never  have  seen  our  shores  but  for  the  indacements  tod 
allurements  of  men  whose  only  object  is  to  obtain  labor  at  the  lowest  possible  rate, 
regardless  of  the  social  and  national  well-being  of  our  own  citizens,  and  regardless 
of  the  evil  consequences  which  result  to  American  laborers  from  such  immigration," 
see  U.  S.  V.  Craig,  28  F»'d.  R.  795.  As  to  construction  of  acts,  see  Margate  Pier  Co. 
V.  Harman,  3  Barn.  &  Aid.  266;  State  v.  Clark,  29  N.  J.  L.  96;  U.  S.  v.  Kirby,  7 
Wall.  482. 

'  As  to  Chinese  Exclusion  Acts  see  decision  of  Mr.  Justice  Lacombe  In  the  case  of 
N.  Y.  Ix)ok.  56  Fed.  R.  81;  decisions  U.  S.  C.  Ct.  Cal.,  Sept.  11,  1893.  In  reJlm  Lee: 
decision  U.  S.  8.  Ct..  May  15.  1893,  as  to  constitutionality  of  Geary  Chinese  Exclunion 
Act  and  dissenting  opinions  of  Messrs.  Brewer,  Field  and  Fuller,  JJ..  Fong  Yue 
Ting  V.  U.  S.,  149  U.  8.  698. 
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power  by  the  Constitution,  the  result  must  be  that  the  act  of  the  State 
must  yield  to  the  law  of  Congress.  "  The  Congress  and  the  State  can- 
not occupy  tlie  position  of  equal  opposing  sovereignties,  because  the 
Constitution  declares  its  supremacy  and  that  of  the  laws  passed  in 
pursuance  thereof.  That  which  is  not  supreme  must  yield  to  that 
which  is  supreme."* 

These  may  be  said  to  be  purely  American  questions,  for  in  this 
ecu ti try  there  is  no  unlimited  power,  and  in  this  extension  of  the 
power  of  the  general  government  to  new  fields,  heretofore  regulated, 
as  we  have  seen,  by  local  administrations  wherever  there  has  been 
found  special  necessity  for  the  protection  of  public  welfare,  there  is  the 
concurrence  of  many  in  the  views  of  Mr.  Justice  Brewer  forcibly  ex- 
pressed in  Budd  v.  People,  that  the  parental  theory  of  government  is 
odious.'  In  England  it  would  seem  to  be  otherwise  and  the  omnipo- 
tence of  Parliament  can  hardly  be  brought  to  serious  question. 

Throughout  our  discussion,  the  localization  of  purely  police  powers* 
has  become  more  marked  the  further  they  have  been  extended,  and 
where  reserved  powers  of  government  were  called  upon,  as  for  instance, 
where  the  peace  of  the  United  States  has  been  broken,  and  the  protec- 
tion of  its  courts  is  sought,  by  habeas  corpus  against  the  sherifi  of  a 
county  of  California,  who  held  in  custody  a  marshal  of  the  United 
States  because  of  the  performance  of  his  duty  in  protecting  a  judge  of 
the  United  States  from  assault,  the  Supreme  Court  of  the  United 
States  affirms  the  "  incontrovertible  principle,  that  the  government  of 
the  Uiiited  States  may,  by  means  of  physical  force  exercised  through 
its  official  agents,  execute  on  every  foot  of  American  soil  the  powers 
and  functions  that  belong  to  it,"  and  that  "  the  general  government 
must  cease  to  exist  whenever  it  loses  the  power  of  protecting  itself  in 
the  exercise  of  its  constitutional  powers,"  and  that  this  must  be  the  case, 
even  if  the  express  terms  of  an  act  of  Congress  then  existing  may  not 
be  cited  in  support  of  the  action,  of  the  government  or  its  officers 
adjudged  to  be  necessary." 

New  occasions  for  the  exercise  of  police  power  continually  arise,  but 
unless  other  foundation  can  be  discerned  for  national  legislation  upon 
them,  within  constitutional  limits,  than  the  necessity  alone  for  the  pro. 

I  Gibbons  v.  Ogden,  9  Wheat.  210;  Wilkeraon  y.  Rahrer,  140  U.  S.  545,  opinion  of 
Mr.  C.  J.  Faller:  Brown  ▼.  Maryland,  12  Wheat.  448. 

*143  U.  S.  517,  dissenting  opinion;  see  dissenting  opinion  of  Peckham,  J.,  in  Peo- 
ple ▼.  Budd,  117  N.  Y.  45-52. 

>  Cunningham  ▼.  Neagle,  185  U.  S.  1. 
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tectioD  of  the  public  welfare  by  a  general  law,  Congress  maj  not  be 
free  to  act,  as  was  decided  in  the  Civil  Rights  cases/ 

''  In  short,  it  is  not  to  be  doubted  that  the  power  to  make  the  ordi- 
nary regulations  of  police  remains  with  the  individual  States,  and  can- 
not be  assumed  by  the  national  government,"  is  the  statement  by  Mr. 
Chief  Justice  Fuller  in  Wilkerson  v.  Rahrer.*  Again,  in  Smith  v.  Ala. 
bama,  the  United  States  Supreme  Court  upheld  the  doctrine  that  in  the 
States  are  the  chief  repositories  of  police  powers. 

The  necessity'  however  was  found  existent  by  the  national  legisla- 
ture, and  it  was  held,  in  the  cases  under  the  Geary  Act  above  men- 
tioned, that  "  the  Judicial  Department  cannot  properly  express  an  opin- 
ion upon  the  wisdom,  tlie  policy  or  the  justice  of  the  measures  enacted 
by  Congress  in  the  exercise  of  the  powers  confided  to  it  by  the  Consti- 
tution over  this  subject."  Mr.  Justice  Andrews,  in  the  Court  of  Ap- 
peals of  New  York,  in  People  v.  Budd,  has  stated  the  judicial  view  as 
follows:  *' There  is  little  reason  under  our  system  of  government  for 
placing  a  close  and  narrow  interpretation  on  the  police  power,  or  in  re- 
stricting its  scope,  so  as  to  hamper  the  legislative  power  in  dealing  with 
the  varying  ueccijsities  of  society,  and  the  new  circumstances  as  they 
arise  calling  for  legislative  intervention  in  the  public  interest.  No 
serious  invasion  of  constitutional  guaranties  by  the  legislature  can  for  a 
long  time  withstand  the  searching  influence  of  public  opinion,  which 
sooner  or  later,  is  sure  to  come  to  the  side  of  law  and  order  and  justice, 
however  much  for  a  time  it  may  have  been  swayed  by  passion  or 
prejudice,  or  whatever  aberration  may  have  marked  its  course." 

The  defense  of  these  laws  in  these  subjects  above  mentioned,  is  on 
the  common  grounds  of  necessity  and  public  policy,  but  the  authority 
for  them  is  fouijd  in  the  power  vested  in  Congress  by  the  Constitution 
,  to  regulate  coriimerce  both  with  foreign  nations  and  among  the  several 
States.  This  power  has  been  expressly  given,  and  is  exclusive,  carry- 
ing with  it  whatever  ia  clearly  incidental  and  necessary  to  its  preserva- 
tion. The  whole  subject  of  immigration  comes  therefore  within  the 
exclusive  control  of  the  general  government.  The  contract  laborers, 
the  Chinese  aliens  not  domiciled  here  under  protection  of  our  laws, 
and  foreigners  subject  to  quarantine  on  arrival,  necessarily  fall  within 
the  category  of  immigrants,  and  although  not  subjects  of  commerce  in 
one  sense,  in  another  they  are  amenable  to  this  general  authority.    In 

» 109  U.  S.  8. 

s  140  U.  S.  545;  124  U.  S.  465;  Barber  v.  ConnoUy,  113  U.  8.  27. 

»8ee  Fong  Yue  Ting  v.  U.  8.,  149  U.  8.  698. 
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like  manner  travellers  from  one  State  to  another  may  come  within  the 
only  restrictions  upon  interstate  commerce  whicli  the  law  recognizes 
as  constitutional,  those  of  the  general  government. 

Some  exception  has  been  made  in  quarantine,  and  the  power  of  self- 
defense  against  persons  and  things  infected  or  infectious  is  not  taken 
from  the  local  government,  on  the  general  principle  that  persons  and 
things  dangerous  from  infection,  or  contamination,  from  pestilence 
and  disease,  are  not  legitimate  subjects  of  commerce.*  It  was  held  in 
Morgan  S.  S.  Co.  v.  Louisiana^  that  quarantine  established  by  a  State 
is  a  rightful  exercise  of  the  police  power,  not  forbidden  by  the  Con- 
stitution of  the  United  States,  although  some  of  the  rules  may  amount 
to  regulations  of  commerce  though  not  so  designed.  They  belong  to 
that  class  of  regulations  which  States  may  establish  until  Congress  acts, 
covering  the  same  ground,  or  forbidding  State  laws.  For  this  reason 
because  they  are  to  be  viewed  principally  as  commercial  regulations, 
they  cannot  be  considered  purely  as  public  laws,  but  as  to  their  devel- 
opment, intent  and  effect,  we  shall  find  as  we  examine  them  in  detail, 
they  seem  to  belong  to  no  other  class,  and  are  to  be  judged  alike  with 
these. 

Their  origin  is  complex,  but  if  they  are  to  be  reasonably  maintained 
their  consideration  must  be  as  though  of  police  legislation.  In  other 
countries  this  distinction  would  not  arise,  and  except  for  the  limitations 
of  our  national  Constitution  this  anomaly  would  not  exist,  and  they 
would  come  under  the  ordinary  civil  administration. 

For  the  furtherance  of  the  act  to  prohibit  the  importation  and  immi- 
gration of  foreigners  and  aliens  under  contract  or  agreement  to  per- 
form labor  in  the  United  States,  other  acts  were  passed.  In  1887  and 
1888  authority  was  given  to  the  Secretary  of  the  Treasury,  "  in  case 
he  shall  be  satisfied  that  an  immigrant  has  been  allowed  to  land  con- 
trary  to  the  prohibition  of  that  law,  to  cause  such  immigrant  within 
the  period  of  one  year  after  landing  or  entry,  to  be  taken  into  custody 
and  returned  to  the  country  from  whence  he  came  at  the  expense  of 
the  owner  of  the  importing  vessel,  or  if  he  entered  from  an  adjoining 
country,  at  the  expense  of  the  person  previously  contracting  for  his 
services.  And,  furthermore,  the  Secretary  of  the  Treasury  is  author- 
ized "  to  pay  to  an  informer  who  furnishes  original  information  that 
the  law  has  been  violated  such  a  share  of  the  penalties  recovered  as  he 
may  deem  reasonable  and  just,  not  exceeding  forty  per  centum  where 

1  Leisv  v.  Hardin,  185  U.  S.  100;  118  U.  8.  456. 
cA 
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it  appears  that  the  recovery  was  had  in  consequence  of  the  information 
thus  furnished." 

It  must  be  admitted  that  these  methods  are  somewhat  foreign  to  the 
historical  treatment  of  this  subject  of  immigration  in  our  country,  and 
difficulties  have  occurred  when  an  immigrant  rejected  at  one  port  has 
landed  elsewhere,  and  has  entered  the  country  a  second  time,  but  from 
other  territory  over  land,  and  a  responsible  contractor  to  answer  for  his 
expenses  was  not  found.  Two  reported  cases  sufficiently  illustrate  the 
purpose  and  obligation  of  these  acts.*  The  United  States  v,  Craig  is 
cited  and  approved  in  the  opinion  of  the  United  States  Supreme  Gmrt 
in  the  Church  of  the  Holy  Trinity  v.  United  States.  It  held  that 
"the  Assisted  Immigration  Act  of  February  26,  1888,  is  a  constita- 
tional  exercise  of  the  power  of  Congress  to  regulate  commerce  with 
foreign  nations.  This  was  an  action  of  debt  to  recover  a  penalty  of 
one  thousand  dollars  for  the  importation  of  a  foreign  laborer. 

The  declaration  averred,  in  substance,  that  on  the  1st  day  of  March, 
1886,  at  Point  Levi,  in  the  Province  of  Quebec,  the  defendant,  being 
a  citizen  of  the  United  States,  entered  into  an  express  parol  contract 
with  one  Joseph  Morin,  an  alien,  by  which  the  defendant  agreed  that, 
in  consideration  that  Morin  would  immigrate  into  th»  United  States, 
viz.,  into  this  district,  and  perform  service  for  him  here  for  six  months 
at  two  dollars  per  day  as  a  ship  carpenter,  he  would  prepay  the  trans- 
portation of  said  Morin  from  Point  Levi  to  Trenton,  in  this  district, 
and  would  also  pay  him  as  above  stated  for  his  services ;  that  after- 
ward the  said  defendant  did  pay  the  transportation  of  said  Morin,  and 
the  latter,  in  pursuance  of  said  contract,  did  migrate  into  the  United 
States,  against  the  form  of  the  statute  above  set  forth.  The  defendant 
interposed  a  general  demurrer. 

The  court  said :  ^^  This  demurrer  raises  the  single  question  of  the 
constitutionality  of  what  is  known  as  the  "Assisted  Immigration  Act" 
of  February  26,  1885,  the  third  section  of  which  enacts  "  that,  for 
every  violation  of  any  of  the  provisions  of  the  section  of  this  act,  the 
person,  partnership,  company,  or  corporation  violating  the  same,  by 
knowingly  assisting,  encouraging,  or  soliciting  the  migration  or  impor 
tation  of  any  alien  or  aliens,  foreigner  or  foreigners,  into  the  United 
States,"  etc.,  "  to  perform  labor  or  service  of  any  kind,  under  contract 
or  agreement,  express  or  implied,  parol  or  special,  with  such  alien  or 

»  Chap.  164,  28  R.  S.;  U.  8.  v.  Craig,  28  Fed.  R.  795;  Rector,  etc.,  of  the  Chuich 
of  the  Holy  Trinity  v.  U.  S.,  148  U.  S.  467;  vol.  24,  U.  8.  Stat.  L.,  p.  414,  Act  of 
Fehruary  28, 1887;  vol.  26,  p.  667.  . 
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08,  foreigner  or  foreigners,  previous  to  becoming  residents  or  eiti- 
s  of  the  United  States,  shall  forfeit  and  pay  for  every  snch  ofiense 
snm  of  one  thousand  dollars."  The  contention  of  the  government 
liat  the  act  is  a  valid  exercise  of  the  power  of  Congress  ^'  to  regu* 

commerce  with  foreign  nations." 

The  extent  of  this  power,  and  the  definition  of  the  word  "  commerce,'^ 
"6  at  an  early  day  made  the  subject  of  elaborate  discussion  in  the 
lous  case  of  Gibbons  v.  Ogden,  9  Wheat.  1.  The  same  questions 
«  again  discussed  in  the  Passenger  cases,  7  How.  283,  in  which 

involved  the  constitutionality  of  certain  State  laws,  requiring  the 
(ters  of  vessels  engaged  in  foreign  commerce  to  pay  a  tax  upon 
Tj  passenger  brought  into  the  State.  It  is  now  settled  that  the 
rer  of  Congress  under  this  clause  extends,  not  merely  to  the  regula- 
.  of  navigation  and  intercourse,  and  to  the  coasting  trade  and 
eries,  within  as  well  as  without  the  State,  whenever  connected  with 
ugn  or  interstate  commerce,  but  also  to  the  control  and  government 
leamen  of  American  vessels,  to  the  nationalization  of  all  ships,  built 

owned  in  the  United  States,  by  registries  and  enrollments,  to  the 
»rding  of  the  muniments  of  title  of  all  American  vessels,  to  the  laws 
quarantine  and  pilotage  and  wrecks  of  the  sea.  It  extends  to  the 
ng  of  embargoes,  as  well  as  to  the  admission  of  goods  free  from 
Y\  to  the  erection  of  light-houses,  the  location  of  beacons,  the 
oval  of  all  obstructions  to  navigation  upon  the  navigable  waters  of 
United  States ;  to  the  designation  of  ports  of  entry  and  delivery  ; 
be  offer  of  bounties  by  discriminating  duties,  and  by  special  prefer- 
)  and  privileges;  and  to  the  erection  and  control  of  telegraphic 
B.     It  may  encourage  or  it  may  entirely  prohibit  such  commerce, 

it  may  regulate,  in  any  way  it  may  eee  tit,  between  these  two 
emcs. 

Assuming,  then,  that  the  power  of  regulating  commerce  extends  to 
7  species  of  intercourse  with  foreign  nations,  it  is  difficult  to  con- 
e  why  Congress  may  not  inhibit  the  immigration  of  any  class  of 
ons  which  may  seem  to  it  an  undesirable  addition  to  the  population 
he  country.  Bepeated  instances  of  this  kind  of  legislation  are  to 
ouud  in  the  statutes,  and,  so  far  as  we  know,  none  of  them  have 
1  challenged  as  beyond  the  constitutional  power  of  Congress.     By 

29  (U.  S.  R.  S.),  as  amended  in  1875,  citizens  of  the  United  States 
prohibited  from  embarking  or  engaging  in  what  is  known  as  the 
K>IieTrade''  between  the  United  States  and  foreign  nations,  or  be- 
3n  foreign  nations.     By  the  act  of  March,  1875,  the  importation  of 
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women  for  immoral  purposes,  and  of  convicts,  is  prohibited,  and  by  the 
subsequent  act  of  August  3,  1882,  this  inhibition  is  extended  to  idiots, 
lunatics  and  paupers.  By  the  act  of  May  6,  1882,  the  importation  of 
Chinese  was  suspended  for  ten  years.  Punishments  are  provided  for 
the  violation  of  these  acts  by  fines  and  penalties  upon  the  persons  en- 
gaged in  the  illegal  trade,  by  the  forfeiture  of  their  vessels,  and  by  the 
return  of  the  immigrants  to  their  native  countries.  In  the  Head- 
money  cases,  112  U.  S.  580,  many  of  the  prior  decisions  are  reviewed, 
and  the  power  of  Congress  held  to  extend  to  the  imposition  of  a  duty 
of  fifty  cents  upon  each  immigrant. 

"  It  is  claimed  however  that  this  act  is  not  a  valid  exercise  of  the 
power  of  regulating  commerce,  inasmuch  as  it  forbids  the  encourage- 
ment and  solicitation  of  an  act  which  still  continues  to  be  perfectly 
lawful  in  itself,  viz.,  the  immigration  of  alien  laborers. 

"  We  think  this  criticism  is  unfounded.  The  motives  and  history  of 
the  act  are  matters  of  common  knowledge.  It  had  become  the  practice 
of  large  capitalists  in  this  country  to  contract  with  their  agents  abroad 
for  the  shipment  of  great  numbers  of  an  ignorant  and  servile  class  of 
foreign  laborers,  under  contracts,  by  which  the  employer  agreed,  upon 
the  one  hand  to  prepay  their  passage,  while  upon  the  other  hand,  the 
laborers  agreed  to  work  after  their  arrival  for  a  certain  time  at  a  low 
rate  of  wages.  The  effect  of  this  was  to  break  down  the  labor  market, 
and  to  reduce  other  laborers  engaged  in  like  occupations  to  the  level  of 
the  assisted  immigrant.  The  evil  finally  became  so  flagrant,  that  an 
appeal  was  made  to  Congress  for  relief  by  the  passage  of  the  act  in 
question,  the  design  of  which  was  to  raise  the  standard  of  foreign 
imu]igrants,  and  to  discountenance  the  migration  of  those  who  had  not 
sufficient  means  in  their  own  hands,  or  those  of  their  friends,  to  pay 
their  passage.  While  the  act  is  undoubtedly  to  a  certain  extents 
reversal  of  the  traditional  policy  of  the  government,  it  does  not  pur- 
port to  inhibit  or  discourage  the  immigration  of  foreign  laborers  in 
general,  but  only  the  importation  of  such  laborers  under  contracts 
made  previous  to  their  migration  or  importation.  It  seeks  to  effect 
this  by  declaring  (1)  that  the  prepayment  of  transportation,  or  the 
assistance  or  the  encouragement  of  the  migration  of  aliens  or  foreigners 
under  contracts  to  labor  in  the  United  States,  shall  be  unlawful ;  (8) 
that  such  contracts  made  previous  to  their  migration  shall  be  void ; 
(3)  that  every  person  or  corporation  guilty  of  unlawfully  assisting  or 
encouraging  the  immigration  of  such  laborers  shaU  be  subject  to  a 
penalty  ;  (4)  that  the  master  of  any  vessel  knowingly  bringing  such 
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laoorers  into  the  country  shall  be  deemed  guilty  of  a  misdemeanor.  It 
was  andoubtedly  competent  for  Congress  to  have  gone  still  further, 
and  provided  for  the  return  of  such  laborers  to  their  own  country,  as 
was  done  in  the  other  acts  inhibiting  the  entry  of  lunatics,  paupers  and 
Chinese;  but  the  act  is  not  to  be  deemed  unconstitutional  because  the 
l^slatnre  has  not  seen  fit  to  use  all  the  weapons  it  held  in  its  hands, 
or  apply  unnecessarily  harsh  remedies.  Indeed,  except  in  this  particu- 
lar, the  act  does  not  differ  materially  from  the  other  acts  upon  the 
same  general  subject,  and  is  strictly  in  line  with  them.  In  each  of 
them  the  immigration  is  directly  or  indirectly  declared  to  be  unlawful, 
though  in  none  of  them  is  any  attempt  made  to  punish  the  immigrant. 

"  While  this  does  not  declare  in  express  terms  that  the  immigration  of 
foreigners  under  contracts  to  labor  here  shall  be  deemed  unlawful,  the 
whole  tenor  of  the  statute  indicates  this  to  be  its  purpose,  though  the 
penalty  is  visited  only  upon  the  party  who  aids  and  assists  the  immi- 
grant. But,  conceding  that  the  contract  only  is  illegal  and  void,  and 
the  immigration  lawful,  we  know  of  no  principle  which  forbids  Con- 
gress from  declaring  that  a  certain  method  for  procuring  the  immigra- 
tion of  foreigners  shall  be  unlawful,  and  imposing  a  punishment  upon 
those  who  adopt  that  method.  While  the  case  is  one  of  considerable 
public  interest,  the  constitutionahty  of  the  act  is  too  clear  to  require  an 
elaborate  consideration." 

2.  '^  The  objection  that  Congress  has  no  power  to  punish  the  doing 
of  an  act  in  a  foreign  country  is  one  which  goes  rather  to  the  jurisdic- 
tion of  the  court  to  take  cognizance  of  this  offense  than  to  the  consti- 
tutionality of  the  act ;  but  as  it  is  one  which  was  urged  by  counsel, 
and  which  must  arise  in  the  progress  of  the  case,  it  may  be  well  to 
consider  it  here.  By  R.  S.,  §  732,  ^^  all  pecuniary  penalties  and 
forfeitures  may  be  sued  for  and  recovered  either  in  the  district  where 
they  accrue,  or  in  the  district  where  the  offender  is  found."  Hence,  if 
the  illegal  contract  were  the  sole  cause  of  action  in  this  case,  and  were 
made  in  a  foreign  country,  as  is  alleged  here,  and  the  right  of  action 
accrued  the  moment  the  contract  was  entered  into,  no  action  would 
lie  under  the  first  clause  of  this  section,  in  this  or  any  other  district. 
But  a  careful  perusal  of  the  section  will  demonstrate  that  the  penalty 
10  attached,  not  to  the  making  of  the  illegal  contract,  but  to  assisting, 
encouraging  or  soliciting  the  migration  of  the  alien  to  perform  labor 
or  service  here,  knowing  that  such  illegal  contract  or  agreement  had 
been  made.  To  give  a  right  of  action  under  this  section  three  things 
are  essential :  (1)  The  immigrant  must  first,  previous  to  his  becoming 
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a  resident  of  the  United  States,  have  entered  into  a  contract  to  perform 
labor  or  service  here.  (2)  He  must  have  actually  migrated  or  entered 
into  the  United  States  in  pursuance  of  such  contract.  (3)  The  de- 
fendant must  have  prepaid  his  transportation,  or  otherwise  assisted, 
encouraged  or  solicited  his  migration,  knowing  that  he  had  entered 
into  this  illegal  contract.  So  far  from  the  contract  being  the  sole 
cause  of  action,  apparently  it  is  not  necessary  that  the  defendant  should 
have  been  a  party  to  the  contract  at  all.  But,  however  that  may  be, 
we  think  that  if,  after  having  entered  into  the  contract,  the  alien 
laborer  should  refuse  to  carry  it  out  by  migrating,  the  offense  would 
not  be  complete  and  the  action  could  not  be  sustained. 

"  Admitting  that  the  words  "  encouraging  or  soliciting  "  wonld  seem 
to  indicate  an  offense  in  itself,  the  word  "  assisting,"  in  the  same  con- 
nection, implies  that  the  immigration  shall  actually  take  place  before 
the  offender  can  be  held  liable,  for  a  person  cannot  assist  in  doing  that 
which  is  never  done.  In  such  case  the  person  advising  or  assisting 
the  immigration  could  be  no  more  convicted  than  an  accessory  before 
the  fact  could  be,  if  the  crime  advised  were  never  committed.  Thus, 
in  Respublica  v.  Roberts,  1  Dall.  39,  the  defendant  was  indicted  under 
a  statute  declaring  that  any  persons  who  shall  "  knowingly  and  will- 
ingly aid  or  assist  any  enemies  at  open  war  with  this  State,"  etc.,  "by 
persuading  others  to  enlist  for  that  purpose,  shall  be  adjudged  guilty 
of  high  treason."  The  court  held  that  the  word  "  persuading  "  meant 
to  succeed,  and  that  there  must  be  an  actual  enlistment  of  the  person 
persuaded  in  order  to  bring  the  defendant  within  the  intention  of  the 
clause." 

''There  is  another  class  of  cases  in  which  the  soliciting  of  a  person  to 
commit  a  crime  has  been  held  to  be  the  gist  of  the  offense,  and  a  con- 
viction sustained,  though  the  crime  were  never  committed  ;  but  these 
appear  to  be  limited  to  cases  in  which  the  act  solicited  is  itself  a  crime. 
But,  however  this  may  be,  we  think  the  language  of  the  act,  taken  to- 
gether, indicates  that  the  actual  migration  of  the  laborer  is  a  necessary 
element  of  the  offense.  Now,  the  act  of  entoring  the  territory  of  the 
United  States,  or  of  migrating,  in  the  language  of  the  statute,  must 
be  done  within  some  district  of  the  United  States ;  and  the  question 
arises  whether,  assuming  that  the  contract  was  made  and  the  trans- 
portation prepaid,  or  other  assistance  given  in  a  foreign  country,  the 
completion  of  the  offense  within  the  United  States  is  not  sufficient  to 
give  our  courts  jurisdiction.  The  answer  to  this  question  must  be  in 
the  affirmative.     But,  again,  supposing  the  offense  were  only  upon 


National  Police  Legislation  —  Contbact  Labob  Laws.    391 
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foreign  soil,  this  action  would  still  lie,  under  the  second  clause  of  sec- 
tion 732,  if  the  defendant  be  "  found  "  within  the  district.  This  is  a 
civil  action  for  debt,  and  it  is  immaterial  where  the  cause  of  action 
arose,  unless  it  is  made  material  by  statute.  We  have  no  doubt  that, 
under  the  power  to  regulate  commerce.  Congress  might  make  the  very 
offense  charged  in  this  declaration,  if  committed  by  an  American  citi- 
zen, punishable  by  indictment,  though  it  were  begun  and  completed 
in  a  foreign  country.  But,  as  the  question  does  not  properly  arise  in 
this  ease,  it  is  useless  to  discuss  it  further  than  to  show  that  criminal 
jurisdiction  is  not  always  limited  to  offenses  committed  within  the  ter- 
ritorial boundaries  of  the  sovereignty." 

In  the  Trinity  Church  case  however  some  construction  of  the 
sweeping  terms  of  the  statute  was  found  necessary.  The  Supreme 
Court  held  that  the  statute  '^  does  not  make  it  an  offense  for  a  religious 
society  in  New  York  to  contract  with  an  alien  residing  in  England  to 
remove  to  New  York  city  and  enter  into  its  service  as  pastor.  Among 
other  things  which  may  be  considered  in  determining  the  intent  of  the 
legislature  is  the  title  of  the  act,  which  may  help  to  interpret  its  mean- 
ing. The  title  of  the  act  refers  to  the  work  of  the  manual  laborer,  as 
distinguished  from  that  of  the  professional  man.  Another  guide  to  the 
meaning  of  a  statute  is  found  in  the  evil  which  it  is  designed  to 
remedy,  and  for  this  the  court  properly  looks  at  contemporaneous 
events,  the  situation  as  it  existed,  and  as  it  was  pressed  upon  the  atten- 
tion of  the  legislative  body."  Mr.  Justice  Brewer  delivered  the  opin- 
ion' of  the  court  and,  after  reciting  the  facts,  quotes  the  first  section  of 
the  statute.  "  Be  it  enacted  by  the  Senate^and  House  of  Representa- 
tives of  the  United  States  of  America,  in  Congress  assembled.  That 
from  and  after  the  passage  of  this  act  it  shall  be  unlawful  for  any  per- 
son, company,  corporation  or  partnership,  in  any  manner  whatsoever, 
to  prepay  the  transportation,  or  in  any  way  assist  or  encourage  the  im- 
portation or  migration  of  any  alien  or  aliens,  any  foreigner  or  for- 
eigners, into  the  United  States,  its  Territories  or  the  District  of  Colum- 
bia, under  contract  or  agreement,  parol  or  special,  express  or  implied, 
made  previous  to  the  importation  or  migration  of  such  alien  or  aliens, 

»  Charch  of  the  Holy  Trinity  v.  United  States,  148  U.  S.  457.  and  as  to  interpreta- 
tion. Margate  Pier  Co.  v.  Hannan,  8  Barn.  &  Aid.  266;  State  v.  Clark,  29  N.  J.  L. 
96;  U.  S.  V.  Kirby,  7  Wall.  482;  Gates  v.  First  N.  Bank,  100  U.  S.  289;  U.  S.  v.  Fisher. 
3  Cranch,  358,  886;  U.  S.  v.  Palmer,  3  Wh.  610,  681;  Updegraph  v.  Com.,  11  Serg. 
&  It  894;  People  v.  Ruggles,  8  Johns.  290;  Vidal  v.  Girard,  2  How.  Pr.  198.  See 
chap.  Xin,  p.  267. 
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foreigner  or  foreigners,  to  perform  labor  or  service  of  any  kind  in  the 
United  States,  its  Territories  or  the  District  of  Colnmbia."  It  must  be 
conceded  that  the  act  of  the  corporation  is  within  the  letter  of  this 
section,  for  the  relation  of  rector  to  his  church  is  one  of  service,  and 
implies  labor  on  the  one  side  with  compensation  on  the  other.  Not 
only  are  the  general  words  "  labor "  and  "  service  "  both  used,  but 
also,  as  it  were,  to  guard  against  any  narrow  interpretation  and  emphar 
size  a  breadth  of  meaning,  to  them  is  added  "  of  any  kind  ;  "  and  fur- 
ther, as  noticed J)y  the  Circuit  judge  in  his  opinion,  the  fifth  section, 
which  makes  specific  exceptions,  among  them  professional  actors, 
artists,  lecturers,  singers  and  domestic  servants,  strengthens  the  idea 
that  every  other  kind  of  labor  and  service  was  intended  to  be  reached 
by  the  first  section." 

"  While  there  is  great  force  in  this  reasoning,  we  cannot  think  Con- 
gress intended  to  denounce  with  penalties  a  transaction  like  that  in  the 
present  case.  It  is  a  familiar  rule  that  a  thing  nmy  be  within  the  let- 
ter of  the  statute  and  yet  not  within  the  statute,  because  not  within  its 
spirit,  nor  within  the  intention  of  its  makers.  This  has  been  often 
asserted,  and  the  reports  are  full  of  cases  illustrating  its  application. 
This  is  not  the  substitution  of  the  will  of  the  judge  for  that  of  the 
legislator,  for  frequently  words  of  general  meaning  are  used  in  a  statute, 
words  broad  enough  to  include  an  act  in  question,  and  yet  a  considera- 
tion of  the  whole  legislation,  or  of  the  circumstances  surrounding  its 
enactment,  or  of  the  absurd  results  which  follow  from  giving  such 
broad  meaning  to  the  words,  makes  it  unreasonable  to  believe  that  the 
legislator  intended  to  include  the  particular  act.  As  said  in  Plowden, 
205  :  '^  From  which  cases  it  appears  that  the  sages  of  the  law  hereto- 
fore have  construed  statutes  quite  contrary  to  the  letter  in  some 
appearance,  and  those  statutes  which  comprehend  all  things  in  the 
letter,  they  have  expounded  to  extend  to  but  some  things,  and  those 
which  generally  prohibit  all  people  from  doing  such  an  act,  they  have 
interpreted  to  permit  some  people  to  do  it ;  and  those  which  include 
every  person  in  the  letter  they  have  adjudged  to  reach  to  some  persons 
only,  which  expositions  have  always  been  founded  upon  the  intent  of 
the  legislature,  which  they  have  collected  sometimes  by  considering  the 
cause  and  necessity  of  making  the  act,  sometimes  by  comparing  one 
part  of  the  act  with  another,  and  sometimes  by  foreign  circumstances." 
In  Margate  Pier  Co.  v.  Hannam,  Abbott,  C.  J.,  quotes  from  Lord 
Coke  as  follows :  '^  Acts  of  Parliament  are  to  be  so  construed  as  no 
man  that  is  innocent  or  free  from  injury  or  wrong  be,  by  a  literal  con- 
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Btmction,  punished  or  endangered."  In  the  case  of  The  State  v.  Clark 
it  appeared  that  an  act  had  been  passed  making  it  a  misdemeanor  to 
willfully  break  down  a  fence  in  the  possession  of  another  person. 
Clark  was  indicted  under  that  statute.  The  defense  was  that  the  act 
of  breaking  down  of  the  fence,  though  willful,  was  in  the  exercise  of  a 
legal  right  to  go  upon  his  own  lands.  The  trial  court  rejected  the 
testimony  offered  to  sustain  the  defense,  and  the  Supreme  Court  held 
that  this  ruling  was  error. 

In  United  States  v.  Kirby,  the  defendants  were  indicted  for  the  vio- 
lation of  the  act  of  Congress  providing  "  that  if  any  person  shall  know- 
ingly and  willfully  obstruct  or  retard  the  passage  of  the  mail,  or  of  any 
driver  or  carrier,  or  of  any  horse  or  carriage  carrying  the  same,  he  shall, 
npon  conviction  for  such  offense,  pay  a  fine  not  exceeding  one  hundred 
dollars."  The  defendant  Kirby  was  sheriff  of  the  county,  and  arrested 
Farris,  a  mail  carrier,  on  a  bench  warrant  to  answer  for  murder.  The 
court  says:  "All  laws  should  receive  a  sensible  construction.  General 
terms  should  be  so  limited  in  their  application  as  not  to  lead  to  injus- 
tice, oppression,  or  an  absurd  consequence.  It  will  always  therefore 
be  presumed  that  the  legislature  intended  exceptions  to  its  language 
which  would  avoid  results  of  this  character.  The  reason  of  the  law  in 
Buch  cases  should  prevail  over  its  letter.  The  common  sense  of  man 
approves  the  judgment  mentioned  by  Puffendorf,  that  the  Bolognian 
law  which  enacted  '  that  whoever  drew  blood  in  the  streets  should  be 
punished  with  the  utmost  severity,'  did  not  extend  to  the  surgeon  who 
opened  the  vein  of  a  person  that  fell  down  in  the  street  in  a  fit.  The 
same  common  sense  accepts  the  ruling,  cited  by  Plowden,  that  the 
statute  of  1st  Edward  II,  which  enacts  that  a  prisoner  who  breaks 
prison  shall  be  guilty  of  felony,  does  not  extend  to  a  prisoner  who 
breaks  out  when  the  prison  is  on  fire,  '  for  he  is  not  to  be  hanged  be- 
cause he  would  not  stay  to  be  burnt.'  And  we  think  that  a  like  com- 
mon sense  will  sanction  the  ruling  we  make,  that  the  act  of  Congress 
which  punishes  the  obstruction  or  retarding  the  passage  of  the  mail,  or 
of  its  carrier,  does  not  apply  to  a  case  of  temporary  detention  of  the 
mail  caused  by  the  arrest  of  the  carrier  upon  an  indictment  for 
mnrder.'' 

''*'  It  will  be  seen  that  words  as  general  as  those  used  in  the  first  section 
of  this  act  were  by  that  decision  limited,  and  the  intent  of  Congress 
with  respect  to  the  act  was  gathered  partially  at  least  from  its  title. 
Now,  the  title  of  this  act  is,  '  An  act  to  prohibit  the  importation  and 
migration  of   foreigners   and  aliens  under  contract  or  agreement  to 
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perform  labor  in  the  United  States,  its  Territories  and  the  Districjt  of 
Columbia.'  Obviously  the  thought  expressed  in  this  reaches  only  to 
the  work  of  the  manual  laborer,  as  distinguished  from  that  of  the 
professional  man.  No  one  reading  such  a  title  would  suppose  that 
Congress  had  in  its  mind  any  purpose  of  staying  the  coming  into  this 
country  of  ministers  of  the  Gospel,  or  indeed,  of  any  class  whose  toil  is 
that  of  the  brain.  The  common  understanding  of  the  terms  'labor  and 
laborers '  does  not  include  preaching  and  preachers  ^  and  it  is  to  be 
assumed  that  words  and  phrases  are  used  in  their  ordinary  meaning. 
So  whatever  of  light  is  thrown  upon  the  statute  by  the  language  of 
the  title  indicates  an  exclusion  from  its  penal  provisions  of  all  the  con- 
tracts for  the  employment  of  ministers,  rectors  and  pastors.  Agaio, 
another  guide  to  the  meaning  of  a  statute  is  found  in  the  evil  which  it 
is  designed  to  remedy;  and  for  this  the  court  properly  looks  at  con- 
temporaneous events,  the  situation  as  it  existed,  and  as  it  was  pressed 
upon  the  legislative  body.  The  situation  which  called  for  this  statute 
was  briefly  but  fully  stated  by  Mr.  Justice  Brown,  when,  as  district 
judge,  he  decided  the  case  of  United  States  v.  Craig.  It  appears 
also  from  the  petitions,  and  in  the  testimony  presented  before  the 
committees  of  Congress,  that  it  was  this  cheap  unskilled  labor  which 
was  making  the  trouble,  and  the  influx  of  which  Congress  sought  to 
prevent.  It  was  never  suggested  that  we  had  in  this  country  a  surplus 
of  brain  toilers,  and  least  of  all,  that  the  market  for  the  service  of 
Christian  ministers  was  depressed  by  foreign  competition.  Those  were 
matters  to  which  the  attention  of  Congress,  or  of  the  people,  was  not 
directed." 

"  So  far  then  as  the  evil  which  was  sought  to  be  remedied  interprets 
the  statute,  it  also  guides  to  an  exclusion  of  this  contract  from  the 
penalties  of  the  act.  But  beyond  all  these  matters, -no  purpose  of 
action  against  religion  can  be  imputed  to  any  legislation.  State  or 
nation,  because  this  is  a  religious  people.  This  is  historically  true. 
From  the  discovery  of  this  continent  to  the  present  hour  there  is  a 
single  voice  making  this  aflSrmation.  The  commission  to  Christopher 
Columbus,  prior  to  his  sail  westward,  is  from  '  Ferdinand  and  Isabella, 
by  the  grace  of  God^  King  and  Queen  of  Castile,'  etc.,  and  recites  that 
'  it  is  hoped  that  by  God's  assistance  some  of  the  continents  and  islands 
in  the  ocean  will  be  discovered,'  etc.  The  first  colonial  grant,  that 
made  to  Sir  Walter  Raleigh  in  1584,  was  from  ^  FJizabeth,  by  the 
grace  of  God,  of  England,  Fraunce  and  Ireland,  queene,  defender  of 
the  faith,'  etc.;  and  the  grant  authorizing  him  to  enact  statutes  for 
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the  government  of  the  proposed  colony  provided  that  '  they  be  not 
against  the  true  Christian  faith  nowe  professed  in  the  ehnrch  of  Eng- 
land.' The  jSrst  charter  of  Virginia,  granted  by  King  James  I.  in 
1606,  after  reciting  the  application  of  certain  parties  for  a  charter, 
commenced  the  grant  in  these  words  :  '  We,  greatly  commending,  and 
graciously  accepting  of,  their  Desires  for  the  Furtherance  of  so  noble  a 
Work,  which  may,  by  the  Providence  of  Almighty  God,  hereafter  tend 
to  the  glory  of  his  Divine  Majesty,  in  propagating  of  Christian  Ee- 
ligion  to  such  People,  as  yet  live  in  Darkness  and  miserable  Ignorance 
of  the  true  Knowledge  and  Worship  of  God,  and  may  in  time  bring 
the  Infidels  and  Savages,  living  in  those  parts,  to  human  Civility,  and  to 
a  settled  and  quiet  Government ;  Do,  by  these  our  Letters  Patents, 
graciously  accept  of,  and  agree  to,  their  humble  and  well  intended 
Desires.' 

''  If  we  examine  the  Constitutions  of  the  various  States  we  find  in 
them  a  constant  recognition  of  religious  obligations.  Every  Constitu- 
tion of  every  one  of  the  forty-four  States  contains  language  which 
either  directly  or  by  clear  implication  recognizes  a  profound  reverence 
for  religion,  and  an  assumption  that  its  influence  in  all  human  afiPairs 
is  essential  to  the  well  being  of  the  community.  There  is  no  dissonance 
in  these  declarations.  There  is  a  universal  language  pervading  them 
all,  having  one  meaning;  they  afSrm  and  reaffim  that  this  is  a 
religious  nation.  These  are  not  individual  sayings,  declarations  of 
private  persons ;  they  are  organic  utterances ;  they  speak  the  voice  of 
the  entire  people.  While  because  of  a  general  recognition  of  this 
truth  the  question  has  seldom  been  presented  to  the  courts,  yet  we  find 
that  in  Updegraph  v.  Com.,  it  was  decided  that,  '  Christianity,  general 
Christianity,  is,  and  always  has  been  a  part  of  the  common  law  of 
Pennsylvania.'  And  in  People  v.  Ruggles,  Chancellor  Kent,  the 
great  commentator  on  American  law,  speaking  as  Chief  Justice  of  the 
Supreme  Court  of  Now  York,  said :  '  The  people  of  this  State,  in 
common  with  the  people  of  this  country,  profess  the  general  doctrines 
of  Christianity,  as  the  rule  of  their  faith  and  practice ;  and  to  scandalize 
the  author  of  these  doctrines  is  not  only  in  a  religions  point  of  view, 
extremely  impious,  but  even  in  respect  to  the  obligations  due  to 
society,  is  a  gross  violation  of  decency  and  good  order.' 

"Nor  are  we  bound,  by  any  expressions  in  the  Constitution,  as  some 
have  strangely  supposed,  either  not  to  punish  at  all,  or  to  punish  indis- 
criminately, the  like  attacks  upon  the  religion  of  Mahomet  or  of  the 
Grand  Lama  ;  and  for  this  plain  reason,  that  the  case  assumes  that  we 
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are  a  Christian  people,  and  the  morality  of  the  country  is  deeply  en- 
grafted upon  Christianity,  and  not  upon  the  doctrines  or  worship  of 
those  impostors."  "  If  we  pass  beyond  these  matters  to  a  view  of 
American  life  as  expressed  by  its  laws,  its  business,  its  customs  and  its 
society,  we  find  everywhere  a  clear  recognition  of  the  same  truth.  In 
the  face  of  all  these,  shall  it  be  believed  that  a  Congress  of  the  United 
States  intended  to  make  it  a  misdemeanor  for  a  church  of  this  country 
to  contract  for  the  services  of  a  Christian  minister  residing  in  another 
nation  ? " 

It  was  doubtless  necessary  that  some  reservation  and  limitation  by 
judicial  construction  should  be  found  for  this  sweeping  statute.  The 
contract  of  marriage  and  promise  of  support  has  been  reported  as 
within  its  prohibition  in  the  official  view  of  immigration  authorities  at 
one  or  more  of  our  ports.  The  separation  of  manual  from  professional 
labor,  placing  the  latter  beyond  the  pale,  is  peculiar  to  it,  but  at  the 
same  time  the  reasons  for  the  law  are  declared  to  be  the  ordinary  ones, 
those  of  public  necessity  and  public  policy,  and,  as  it  were,  for  the 
whole  country,  without  the  disturbance  of  settled  relations,  or  of  the 
rights  of  alien  friends  domesticated  here  under  the  protection  of  for- 
eign treaties.  It  is  however  on  the  threshold  of  the  class  legislation  of 
which  it  is  an  example. 

The  Chinese  Exclusion  Acts,  and  more  particularly  the  last  so-called 
Geary  Law,  seem  to  pass  these  limits,  and  it  is  difficult  to  say  where 
the  boundaries  are  for  police  laws,  when  the  legislating  body  has  few 
barriers  to  recognize,  beyond  those  set  up  in  its  own  discretion.  A 
very  small  part  of  the  country  desired  or  was  even  satisfied  with  this 
enactment.  Its  benefits  are  local,  its  disadvantages  more  widespread 
and  general.  It  divests  from  one  class  of  aliens,  treaty  protection,  and 
the  advantages  gained  by  occupation  and  residence,  and  involves  the 
right  of  expulsion  or  deportation  of  foreigners.  It  is  only  to  be  sus- 
tained as  within  the  powers  of  Congress  to  formulate  a  national  rule  of 
public  policy  governing  iilimigrants,  not  only  on  arrival,  but  continu- 
ing this  control  after  their  reception  in  the  country,  with  almost 
ruthless  severity. 

Similar  laws  in  separate  States  have  been  declared  unconstitutional, 
because  affecting  commerce.  Bylaws  and  ordinances  of  municipalitie«, 
of  parallel  tenor,  have  been  set  aside  as  incongruous  and  improper,  and 
not  within  a  reasonable  rule  of  self-defense  for  a  local  community, 
which  however  in  respect  to  dangers  from  paupers,  convicts,  diseased 
and  dangerous  persons,  or  in  fear  of  pestilence,  is  of  supreme  aathority* 
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In  the  opinions  of  the  Justices  of  the  Supreme  Court  of  the  United 
States,  in  the  several  cases  of  Fong  Tue  Ting,  Wong  Quan  and  Lee 
Joe,  published  in  July,  1893,  we  may  see  how  far  we  have  come  in 
the  extension  of  police  powers,  and  what  limitation  of  them  is  possible 
under  Federal  laws.  It  is  the  province  of  the  student  of  law  while 
reviewing  its  history  and  growth,  and  examining  its  adaptation  to  the 
questions  of  the  day,  as  these  arise  and  require  adjudication,  recognizing 
the  binding  force,  and  the  influence  on  the  jurisprudence  of  his  coun- 
try, of  the  decisions  of  the  highest  courts,  yet  to  keep  in  mind  the 
principles  upon  which  these  must  rest,  if  they  are  to  have  enduring 
effect,  and  to  await  awhile  that  equilibrium  of  judgment  of  people, 
legislature  and  courts,  which  settles  at  last  every  problem  and  diffi- 
culty. Principles  are  constant,  and  they  become  more  and  more  lumi- 
nous and  distinct,  as  discussion  and  experience  burn  away  the  coverings 
of  prejudice,  of  temporary  expediency,  and  of  political  constraint. 

IRarely  more  important  are  such  reflections  than  in  the  consideration 
of  tJie  dissenting  opinions  in  the  cases  above  cited.  They  mark  the 
slow  steps  of  progress,  safer  if  wisely  disputed,  and  whichever  way 
they  may  seem  to  tend,  they  command  attention  and  respect. 

Three  writs  of  habeas  corpus^  were  granted  by  the  Circuit  Conrt  of 
the  United  States  in  New  York  upon  petitions  of  Chinese  laborers 
arrested  and  held  by  the  marshal  of  the  district  for  not  having  certifi- 
cates of  residence  under  the  sixth  section  of  the  act  of  May  5,  1892.* 

1  FoDg  Yue  Ting,  Wong  Quan,  Lee  Joe  v.  U.  S.,  149  U.  S.  698. 

*  Act  of  May  5,  chap.  60,  1892.  *'An  act  to  prohibit  the  coming  of  Chinese  per- 
Bona  into  the  United  Sutes." 

"  Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States 
of  America  in  Congress  assembled,  That  all  laws  now  in  force,  prohibiting  and 
regulating  the  coming  into  this  country  of  Chinese  persons,  and  persons  of  Chinese 
deecent,  are  hereby  continued  in  force  for  a  period  of  ten  years  from  the  passage  of 
this  act. 

"  g  2.  That  any  Chinese  person,  or  person  of  Cliinese  descent,  when  convicted  and 
adjudged  under  any  of  said  laws  to  be  not  lawfully  entitled  to  be  or  remain  in  the 
United  States,  shall  be  removed  from  the  United  States  to  China,  unless  he  or  they 
shall  make  it  appear  to  the  justice,  judge  or  commissioner  before  whom  he  or  they 
are  tried,  that  he  or  they  are  subjects  or  citizens  of  some  other  country,  in  which 
case  he  or  they  shall  be  removed  from  the  United  States  to  such  country:  Provided, 
that  in  any  case  where  such  other  country,  of  which  such  Chinese  person  shall  claim 
to  be  a  citizen  or  subject,  shaU  demand  any  tax  as  a  condition  of  the  removal  of  such 
person  to  that  country,  he  or  she  shall  be  removed  to  China. 

"  §  8.  That  any  Chinese  person,  or  person  of  Chinese  descent,  arrested  under  the 
provisions  of  this  act  or  the  acts  hereby  extended,  shall  be  adjudged  to  be  unlaw- 
fally  vrithin  the  United  States,  unless  such  person  shall  establish,  by  affirmative 
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The  rnles  and  regnlations  made  and  promulgated  by  the  Secretary 
of  the  Treasury  under  the  seventh  section  of  the  act,  prescribes  forms 
for  application  for  certificates  of  residence,  for  affidavits  in  their  sop- 
proof,  to  tbe  satisfaction  of  sach  jastioe,  jadge  or  commissioner,  his  lawful  right  to 
remain  in  the  United  States. 

''§4.  That  anj  such  Chinese  person,  or  person  of  Chinese  descent,  oonvicted  and 
adjudged  to  be  not  lawfully  entitled  to  be  or  remain  in  the  United  States,  shall  be 
imprisoned  at  hard  labor  for  a  period  not  exceeding  one  year,  and  thereafter  removed 
from  the  United  States,  as  hereinbefore  provided. 

"  §  5.  That  after  the  passage  of  this  act,  on  an  application  to  any  judge  or  court 
of  the  United  States  in  the  first  instance  for  a  writ  of  habeas  earpiu,  by  a  Chinese 
person  seeking  to  land  in  the  United  States,  to  whom^that  privilege  has  been  denied, 
no  bail  shall  be  allowed,  and  such  application  shall  be  heard  and  determined 
promptly  without  unnecessary  delay. 

'*  §  6.  And  it  shall  be  the  duty  of  all  Chinese  laborers,  within  the  limits  of  the 
United  States  at  tbe  time  of  the  passage  of  this  act,  and  who  are  entitled  to  remain 
in  the  United  States,  to  apply  to  the  collector  of  internal  revenue  of  their  respective 
districts,  within  one  year  after  the  passage  of  this  act.  for  a  certificate  of  residence; 
and  any  Chinese  laborer,  within  the  limits  of  the  United  States,  who  shall  neglect, 
fail  or  refuse  to  comply  with  the  provisions  of  this  act,  or  who,  after  one  year  from 
the  passage  hereof,  shall  be  found  within  the  jurisdiction  of  the  United  States  with- 
out such  certificate  of  residence,  shall  be  deemed  and  adjudged  to  be  unlawfully  within 
the  United  States,  and  may  be  arrested  by  any  United  States  customs  official,  collec- 
tor of  internal  revenue  or  his  deputies.  United  States  marshal  or  his  deputies,  and 
taken  before  a  United  States  judge,  whose  duty  it  shall  be  to  order  that  he  be  de- 
ported from  the  United  States  as  hereinbefore  provided,  unless  he  shall  establish 
clearly,  to  the  satisfaction  of  said  judge,  that  by  reason  of  accident,  sickness  or 
other  unavoidable  cause,  he  has  been  unable  to  procure  his  certificate,  and  to  the 
satisfaction  of  the  court,  and  by  at  least  one  credible  white  witness  that  he  was  a 
resident  of  the  United  States  at  the  time  of  the  passage  of  this  act;  and  if  upon  the 
hearing  it  shall  appear  that  he  is  so  entitled  to  a  certificate,  it  shall  be  granted  upon 
his  paying  the  cost.  Should  it  appear  that  said  Chinaman  had  procured  a  certificite 
which  has  been  lost  or  destroyed,  he  shall  be  detained  and  judgment  suspended  a 
reasonable  time  to  enable  him  to  procure  a  duplicate  from  the  officer  granting  it; 
and  in  such  cases  the  cost  of  said  arrest  and  trial  shall  be  in  the  discretion  of  the 
court.  And  any  Chinese  person,  other  than  a  Chinese  laborer,  having  a  right  to  be 
and  remain  in  the  United  States,  desiring  such  certificate  as  evidence  of  such  right, 
may  apply  for  and  receive  the  same  without  charge. 

''§7.  That  immediately  after  the  passage  of  this  act  the  S^retary  of  the  Treasniy 
shall  make  sach  rules  and  regulations  as  may  be  necessary  for  the  efficient  execution 
of  this  act,  and  shall  prescribe  the  necessary  forms  and  furnish  the  necessary  blanla 
to  enable  collectors  of  internal  revenue  to  issue  the  certificates  required  hereby,  tod 
make  such  provisions  that  certificates  may  be  procured  in  localities  convenient  to  the 
applicants;  such  certificates  shall  be  issaed  without  charge  to  the  applicant,  and  shall 
contain  the  name,  age,  local  residence  and  occupation  of  the  applicant,  and  such  other 
description  of  the  applicant  as  shall  be  prescribed  by  the  Secretary  of  the  Treasury; 
and  a  duplicate  thereof  shall  be  filed  in  the  office  of  the  collector  of  internal  revenae 
for  the  district  within  which  such  Chinaman  makes  application. 
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port,  and  for  the  certificates  themselves,*  aud  also  provide  for  record- 
ing duplicates  of  the  certificates  in  the  office  of  the  collector  of  internal 
revenue.  The  petitions  alleged  that  the  petitioners  were  persons  of 
the  Chinese  race,  born  in  China,  and  not  naturalized  citizens  of  the 
United  States ;  that  they  came  to  the  country  with  the  intention  of 
taking  up  their  residence  there,  one  of  them  as  early  as  in  1879,  with 
no  definite  intention  of  returning  to  China,  and  for  more  than  a  year 
last  past  had  been  residents  of  the  city,  county,  and  State  of  Kew  York. 
One  never  had  a  certificate  of  residence,  nor  applied  for  it,  and  was 
arrested  by  the  marshal  without   any  writ  or  warrant.     The  second 

*'  §  8.  That  anj  person  who  shall  knowingly  and  falselj  alter  or  substitute  anj  name 
for  the  name  written  in  such  certificate,  or  forge  such  certificate,  or  knowingly  utter 
an  J  forged  or  fraudulent  certificate,  or  falselj  personate  anj  person  named  in  such 
certificate,  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be 
fined  in  a  sum  not  exceeding  one  thousand  dollars,  or  imprisoned  in  the  penitentiary 
for  a  term  of  not  more  than  five  years. 

'*  ^  9.  The  Secretary  of  the  Treasury  may  authorize  the  payment  of  such  compensa- 
tion in  the  nature  of  fees  to  the  collectors  of  internal  revenue,  for  services  performed 
under  the  provisions  of  this  act,  in  addition  to  salaries  now  allowed  by  law,  as  he 
shall  deem  necessary,  not  exceeding  the  sum  of  one  dollar  for  each  certificate  issued." 

*  "  Collectors  of  internal  revenue  will  receive  applications  on  the  following  form,  at 
their  own  offices,  from  such  Chinese  as  are  conveniently  located  thereto,  and  will 
cause  their  deputies  to  proceed  to  the  towns  or  cities  in  their  respective  divisions, 
where  any  considerable  number  of  Chinese  are  residing,  for  the  purpose  of  receiving 
applications.     No  application  will  be  received  later  than  May  5,  1898." 

"  Collectors  and  deputies  will  give  such  notice,  through  leading  Chinese,  or  by 
notices  posted  in  the  Chinese  quarter  of  the  various  localities,  as  will  be  sufficient  to 
apprise  all  Chinese  residing  in  their  districts  of  their  readiness  to  receive  applica- 
tions, and  the  time  and  place  where  they  may  be  made.  All  applications  received 
by  deputies  must  be  forwarded  to  the  collector's  office,  from  whose  office  all  certifi- 
cates of  residence  will  be  issued  and  sent  to  the  deputy  for  delivery." 

"  The  affidavit  of  at  least  one  credible  witness  of  good  character  to  the  fact  of  resi- 
dence and  lawful  status  within  the  United  States,  must  be  furnished  with  every 
application.  If  the  applicant  is  unable  to  furnish  such  witness  satisfactory  to  the 
collector  or  his  deputy,  his  application  will  be  rejected,  unless  he  shall  furnish  other 
proof  of  his  right  to  remain  in  the  United  States,  In  which  case  the  application,  with 
the  proofs  presented,  shall  be  forwarded  to  the  commissioner  of  internal  revenue  for 
his  decision.  The  witness  must  appear  before  the  collector  or  his  deputy,  and  be 
fully  questioned  in  regard  to  his  testimony  before  being  sworn." 

"  In  all  cases  of  loss  or  destruction  of  original  certificates  of  residence,  where  it  can 
be  established  to  the  satisfaction  of  the  collector  of  the  district  in  which  the  certifi- 
cate was  issued  that  such  loss  or  destruction  was  accidental,  and  without  fault  or 
negligrence  on  the  part  of  the  applicant,  a  duplicate  of  the  original  may  be  issued 
under  the  same  conditions  that  governed  the  original  issue." 
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petitioner  alleged  that,  without  any  hearing/  he  was  ordered  to  be 
remanded  to  the  custody  of  the  marshal  and  deported  forthwith  from 
the  United  States,  as  provided  in  the  act. 

The  third  petition  added  that  the  petitioner  applied  to  the  collector 
of  internal  revenue  of  the  district  in  which  he  resided  for  a  certificate, 
which  was  refused  on  the  ground  that  the  witnesses  whom  he  produced 
were  persons  of  the  Chinese  race  and  not  credible  winesses,  and  he  was 
unable  to  produce  a  witness  other  than  a  Chinaman  who  knew  and  could 
truthfully  swear  that  he  was  lawfully  within  the  United  States  on  May 
5,  1892,  and  then  entitled  to  remain.  Each  petition  alleged  that  the 
j)etitioner  was  arrested  and  detained  without  due  process  of  law  and 
that  the  sixth  section  of  the  act  of  May  5,  1892,  was  unconstitutional 
and  void.  In  each  case  the  Circuit  Court,  after  a  hearing  upon  the  writ 
of  habeas  corpus^  and  the  return  of  the  marshal,  dismissed  the  writ  and 
allowed  an  appeal,  admitting  the  petitioner  to  bail  pending  the  appeal 

Mr.  Justice  Gray  delivered  the  opinion  of  the  Supreme  Court,  citing 
former  decisions  and  opinions  of  the  court,*  and  diplomatic  correspond- 

*  Id  the  matter  of  the  arrest  and  deportation  of  Wong  Qnan,  a  Chinese  laborer. 

'*  Wong  Quan,  a  Chinese  laborer,  having  been  arrested  in  the  city  of  New  York,  on 
the  6th  day  of  May,  1808,  and  brought  before  me,  a  United  States  judge,  by  John  W. 
Jacobus,  the  marshal  of  the  United  States  in  and  for  the  southern  district  of  New 
York,  as  being  a  Chinese  laborer  found  within  the  jurisdiction  of  the  United  States, 
after  the  expiration  of  one  year  from  the  passage  of  the  act  of  Congress,  approved  on 
the  5th  day  of  May,  1892,  and  entitled  *' An  act  to  prohibit  the  coming  of  Chinese 
persons  into  the  United  States,"  without  having  the  certificate  of  residence  required 
by  said  act ;  and  the  said  Wong  Quan  having  faUed  to  clearly  establish  to  my  satii- 
faction  that  by  reason  of  accident,  sickness  or  other  unavoidable  cause,  he  had  beea 
unable  to  ])rocuro  the  said  certificate,  or  that  he  had  procured  such  certificate,  and 
that  the  same  had  been  lost  or  destroyed.  Now,  on  motion  of  Edward  Mitchell,  the 
I^'nited  States  attorney  in  and  for  the  southern  district  of  New  York,  it  is  ordered 
that  the  said  Wong  (juan  be,  and  he  hereby  is,  remanded  to  the  custody  of  the  sdd 
John  W.  Jacobus,  the  United  States  marshal  in  and  for  the  southern  district  of  New 
York;  and  it  is  further  ordered  that  the  said  Wong  Quan  be  deported  from  the  United 
States  of  America  in  accordance  with  the  provisions  of  said  act  of  Congress,  approved 
on  the  5th  day  of  May,  1892.  Dated  New  York,  May  6, 1898.  Addison  Brown, 
United  States  district  judge  for  the  southern  district  of  New  York." 

»Ekiu  v.  U.  8..  142  U.  S.  651;  Chae  Chan  Ping  v.  U.  S.,  180  U.  S.  581,  603;  Knox 
V.  Lee,  79  U.  S.  457;  12  Wall.  457.  555;  Wharton  International  Law  Digest  §206; 
Dispatches  of  Mr.  Marcy.  Spc.  of  Stnte,  1856:  Dispatches  of  Mr.  Fish,  Sec.  of  State, 
1869;  1  Vattel  I^w  of  Nations,  chap.  19,  ^^  230,  231:  2  Ortolan  Diplomatic  de  la  Mer 
(4th  cd.).  chap.  14,  §  297.  Bar  Internatio!uil  L.  (Gillespie  ed.)  708,  note,  711;  2  Cdce 
Inst.  57;  1  Blackst.  Com.  260:  Chitty  Prerog.  of  Cr.  49;  Hans  Pari.  Deb.  (1st  series) 
441.  445.  471.  1065.  1071.  Re  .\dam.  1  Moore  P.  C.  460;  6  L.  Quart  R.  27;  Musgrove 
V.  CTiung  Teeong  Toy,  L.  R.  App.  Cas.  272,  282.  288. 
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enoe  of  the  government,  wherein  its  "  power  to  exclade  foreigners  from 
the  country  whenever  in  its  judgment  the  public  interests  require  snch 
exclusion,  had  been  asserted  in  repeated  instances  and  never  denied  by 
the  executive  or  legislative  departments. 

"  The  right  of  a  nation  to  expel  or  deport  foreigners,  who  have  not 
been  naturalized  or  taken  any  steps  toward  becoming  citizens  of  the 
country,  rests  upon  the  same  grounds,  and  is  as  absolute  and  unquali- 
fied as  the  right  to  prohibit  and  prevent  their  entrance  into  the 
country."  In  1856  Mr.  Marcy  wrote:  "Every  society  possesses  the 
undoubted  right  to  determine  who  shall  compose  its  members,  and  it  is 
exercised  by  all  nations,  both  in  peace  and  war.  A  memorable  example 
of  the  exercise  of  this  power  in  time  of  peace  was  the  passage  of  the 
Alien  Law  of  the  United  States  in  the  year  1798."  In  1869  Mr.  Fish 
wrote :  "  The  control  of  the  people  within  its  limits,  and  the  right  to 
expel  from  its  territory  persons  who  are  dangerous  to  the  peace  of  the 
State,  are  too  clearly  within  the  essential  attributes  of  sovereignty  to  be 
seriously  contested."  The  statements  of  leading  commentators  on  the 
law  of  nations  are  to  the  same  effect.  Yattel  says :  "  Every  nation  has 
the  right  to  refuse  to  admit  a  foreigner  into  the  country,  when  he  can- 
not enter  without  putting  the  nation  in  evident  danger,  or  doing  it  a 
manifest  injury.  What  it  owes  to  itself,  the  care  of  its  own  safety, 
gives  it  this  right ;  and  in  virtue  of  its  natural  liberty  it  belongs  to  the 
nation  to  judge  whether  its  circumstances  will  or  will  not  justify  the 
admission  of  the  foreigner." 

'*  Thus  also  it  has  a  right  to  send  them  elsewhere,  if  it  has  just  cause  to 
fear  that  they  will  corrupt  the  manners  of  the  citizens ;  that  they  will 
create  religious  disturbances,  or  occasion  any  other  disorder,  contrary  to 
the  public  safety.     In  a  word  it  has  a  right,  and  is  even  obliged,  in  this 
respect,  to  follow  the  rules  which  prudence  dictates."     Ortolan  says: 
^' The  government  of  each  State  has  always  the  right  to  compel  for- 
eigners who  are  found  within  its  territory  to  go  away,  by  having  them 
taken  to  the  frontier.    This  right  is  based  on  the  fact  that  the  foreigner, 
i^ot  making  part  of  the  nation,  his  individual  reception  into  the  territory 
is  matter  of  pure  permission,  of  simple  tolerance,  and  creates  no  obli- 
gation.    The  exercise  of  this  right  may  be  subjected  doubtless  to  cer- 
tain forms  by  the  domestic  laws  of  each  country ;  but  the  right  exists 
i^one  the  less,  universally  recognized  and  put  in  force.     In  France  no 
special  form  is  now  prescribed  in  this  matter ;  the  exercise  of  this  right 
of  expulsion  is  wholly  left  to  the  executive  power." 
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Phillitnore  says  :  ''  It  is  a  received  maxim  of  international  law,  that 
the  government  of  a  State  may  prohibit  the  entrance  of  strangers  into 
the  country,  and  may  therefore  regulate  the  conditions  under  which 
they  sliall  be  allowed  to  remain  in  it,  or  may  require  or  compel  their 
departure  from  it."  Bar  says:  ^^ Banishment  and  extradition  must 
not  be  confounded.  The  former  is  simply  a  question  of  expediency 
and  humanity,  since  no  State  is  bound  to  receive  all  foreigners,  al- 
though perhaps  to  exclude  all  would  be  to  say  good  by  to  the  iotw- 
national  union  of  all  civilized  States ;  and  although  in  some  States, 
such  as  England,  strangers  can  only  be  expelled  by  means  of  special 
acts  of  the  legislative  power,  no  State  has  renounced  its  right  to  expel 
them,  as  is  shown  by  the  alien  bills  which  the  government  of  England 
has  at  times  used  to  invest  itself  with  the  right  of  expulsion."  "Ban- 
ishment is  regulated  by  the  rules  of  expediency  and  humanity,  and  is 
a  matter  for  the  police  of  the  State." 

"  No  doubt  the  police  can  apprehend  any  foreigner,  who  refuses  to 
quit  the  country  in  spite  of  authoritative  orders  to  do  so,  and  convey 
him  to  the  frontier."  In  the  passages  just  quoted  from  Gillespie's 
translation  of  Bar,  '^  banishment "  is  evidently  used  in  the  sense  of 
expulsion  or  deportation  by  the  political  authority  on  the  ground  of 
expediency,  and  not  in  the  sense  of  transportation  or  exile  by  way  of 
punishment  for  crime.  Strictly  speaking,  "  transportation,"  "  extra- 
dition," and  ^'  deportation,"  although  each  has  the  effect  of  removing  a 
person  from  the  country,  are  diflferent  things,  and  have  different  pnr- 
poses.  "  Transportation  is  by  way  of  punishment  of  one  convicted  of 
an  offense  against  the  laws  of  the  country.  Extradition  is  the  80^ 
render  to  another  country  of  one  accused  of  an  offense  against  its  laws, 
there  to  be  tried  and,  if  found  guilty,  punished.  "  Deportation  "  is  the 
removal  of  an  alien  out  of  the  country,  simply  because  his  presence  is 
deemed  inconsistent  with  the  public  welfare,  and  without  any  punish- 
ment being  imposed  or  contemplated,  either  under  the  laws  of  the 
country  out  of  which  he  is  sent,  or  of  those  of  the  country  to  which  he 
is  taken." 

''  In  England,  the  only  question  that  has  ever  been  made  in  regard  to 
the  power  to  expel  aliens  has  been  whether  it  could  be  exercised  \ff 
the  King  without  the  consent  of  Parliament.  It  was  formerly  used 
by  the  King,  but  in  later  times  by  Parliament,  which  passed  sevend 
acts  on  the  subject  between  1793  and  1848.  Eminent  English  judges^ 
sitting  in  judicial  committee  of  the  Privy  Council  have  gone  very  fcr 
in  supporting  the  exclusion  or  expulsion,  by  the  executive  authority  of 
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a  colony,  of  aliens  having  no  absolute  right  to  enter  its  territory  or 
remain  therein.  In  1837,  in  a  case  arising  in  the  Island  of  Mauritius, 
which  had  been  conquered  by  Great  Britain  from  France  in  1810,  and 
in  which  the  law  of  France  continued  in  force.  Lord  Lyndhurst,  Lord 
Brougham,  and  Justices  Bosanquet  and  Erskine,  although  considering 
it  a  case  of  great  hardship,  sustained  the  validity  of  an  order  of  the 
English  Governor,  deporting  a  friendly  alien,  who  had  long  resided 
and  carried  on  business  in  the  island,  and  had  enjoyed  the  privileges 
and  exercised  the  rights  of  a  person  duly  domiciled,  but  who  had  not^ 
as  required  by  the  French  law,  obtained  from  the  colonial  government 
formal  and  express  authority  to  establish  a  domicile  there. 

"  In  a  recent  appeal  from  a  judgment  of  the  Supreme  Court  of  the 
colony  of  Victoria,  a  collector  of  customs,  sued  by  a  Chinese  immi- 
grant for  preventing  him  from  landing  in  the  colony,  had  pleaded  a 
justification  under  the  order  of  a  colonial  minister  claiming  to  exercise 
an  alleged  prerogative  of  the  crown  to  exclude  alien  friends,  and  denied 
the  right  of  a  court  of  law  to  examine  his  action,  on  the  ground  that 
what  he  had  done  was  an  act  of  State,  and  the  plaintiff  had  demurred 
to  the  plea.  Lord  Chancellor  Halsbury,  speaking  for  himself,  for 
Lord  Herschell  (now  Lord  Chancellor),  and  for  other  lords,  after  de- 
ciding against  the  plaintiff  on  a  question  of  statutory  construction, 
took  occasion  to  observe :  ^^  The  facts  appearing  on  the  record  raise, 
quite  apart  from  the  statutes  referred  to,  a  grave  question  as  to  the 
plaintiff's  right  to'  maintain  the  action.  He  can  only  do  so  if  he  .can 
establish  that  an  alien  has  a  legal  right,  enforceable  by  action,  to  enter 
British  territory.  No  authority  exists  for  the  proposition  that  aa  alien 
has  any  such  right.  Circumstances  may  occur  in  which  the  refusal  to 
permit  an  alien  to  land,  might  be  such  an  interference  with  interna- 
tional comity,  as  would  properly  give  rise  to  diplomatic  remonstrance 
from  the  country  of  which  he  was  a  native ;  but  it  is  quite  another 
thing  to  assert  that  an  alien,  excluded  from  any  part  of  her  majesty's 
dominions  by  the  executive  government  there,  can  maintain  an  action 
in  a  British  court,  and  raise  such  questions  as  were  argued  before  their 
lordships  on  the  present  appeal — whether  the  proper  officer  for  giving 
or  refusing  access  to  the  country  has  been  duly  authorized  by  his  own 
colonial  government ;  whether  the  colonial  government  has  received 
lofficient  delegated  authority  from  the  crown  to  exercise  the  authority, 
which  the  crown  had  a  right  to  exercise  through  the  colonial  govem- 
Uient  if  properly  communicated  to  it,  and  whether  the  crown  has 
the  righty  without  parliamentary  authority,  to  exclude  an  alien.    Their 
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lordships  cannot  assent  to  the  proposition  that  an  alien,  refused  permis- 
sion  to  enter  British  territory,  can,  in  an  action  in  a  British  court, 
compel  the  decision  of  such  matters  as  these,  involving  delicate  and 
difficult  constitutional  questions  affecting  the  respective  rights  of  the 
crown  and  Parliament,  and  the  relations  of  this  country  to  her  self- 
governing  colonies.  When  once  it  is  admitted,  that  there  is  no  absolute 
and  unqualified  right  of  action  on  behalf  of  an  alien  refused  admission 
to  British  territory,  their  lordships  are  of  opinion  that  it  would  be 
impossible,  upon  the  facts  which  the  demurrer  admits,  for  an  alien  to 
maintain  an  action." 

^'  The  right  to  exclude  or  to  expel  all  aliens,  or  any  class  of  aliens, 
absolutely  or  npon  certain  conditions,  in  war  or  in  peace,  being  an  in- 
herent and  inalienable  right  of  every  sovereign  and  independent 
nation,  essential  to  its  safety,  its  independence  and  its  welfare,  the 
question  now  before  the  court  is  whether  the  manner  in  which  Con- 
gress has  exercised  this  right,  in  sections  6  and  7  of  the  Act  of  1892, 
is  consistent  with  the  Constitution.  The  United  States  are  a  sovereign 
and  independent  nation,  and  are  vested  by  the  Constitution  with  the 
entire  control  of  international  relations,  and  with  all  the  powers  of 
government  necessary  to  maintain  that  control  and  to  make  it 
effective." 

'^  The  only  government  of  this  country,  which  other  nations  recog- 
nize or  treat  with,  is  the  government  of   the  Union;  and  the  only 
American  flag  known  throughout  the  world  is  the  flag  of  the  United 
States.     As  long  ago  said  by  Chief  Justice  Marshall,  and  since  con- 
stantly maintained  by  this  conrt:   "The  sound  constrnction  of  the 
Constitution  must  allow  to  the  national  legislature  that  discretion  with 
respect  to  the  means,  by  which  the  powers  it  confers  are  to  be  carried 
into  execution,  which   will   enable   that   body  to  perform  the  high 
duties  assigned  to  it,  in  the  manner  most  beneficial  to  the  people.    Let 
the  end  be  legitimate,  let  it  be  within  the  scope  of  the  Gonstitutioo, 
and  all  means  which  are  appropriate,  which  are  plainly  adapted  to  thst 
end,  which  are  not  prohibited,  but  consistent  with  the  letter  and  spirit 
of  the  Constitution,  are  constitutional." 

"  Where  the  law  is  not  prohibited,  and  is  really  calculated  to  eflFect 
any  of  the  objects  intrusted  to  the  government,  to  undertake  here  to 
inquire  into  the  degree  of  its  necessity  would  be  to  pass  the  line  which 
circumscribes  the  judicial  department,  and  to  tread   on   legislative 
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ground.  This  court  disclaims  all  pretensions  to  such  a  power.""  The 
power  to  exclude  or  to  expel  aliens,  being  a  power  affecting  interna- 
tional relations,  is  vested  in  the  political  departments  of  the  govern- 
ment, and  is  to  be  regulated  by  treaty  or  by  act  of  Congress,  and  to  be 
executed  by  the  executive  anthority  according  to  the  regulations  so 
established,  except  so  far  as  the  judicial  department  has  been  author- 
ized by  treaty  or  by  statute,  or  is  required  by  the  paramount  law  of 
the  Constitution,  to  intervene.  The  power  to  exclude  aliens  and  the 
power  to  expel  them  rest  upon  one  foundation,  are  derived  from  one 
source,  are  supported  by  the  same  reasons,  and  are  in  truth  but  parts 
of  one  and  the  same  power.  The  power  of  Congress  therefore  to 
expel,  like  the  power  to  exclude  aliens,  or  any  specified  class  of  aliens, 
from  the  country  may  be  exercised  entirely  through  executive  oflBcers ; 
or  Congress  may  call  in  the  aid  of  the  judiciary  to  ascertain  any  con- 
tested facts  on  which  an  alien's  right  to  be  in  the  country  has  been 
made  by  Congress  to  depend.  Congress  having  the  right,  as  it  may  see 
fit,  to  expel  aliens  of  a  particular  class,  or  to  permit  them  to  remain, 
has  undoubtedly  the  right  to  provide  a  system  of  registration  and 
identifieatioh  of  the  members  of  that  class  within  the  country,  and  to 
take  all  proper  means  to  carry  out  the  system  which  it  provides." 

"  It  is  no  new  thing  for  the  law-making  power,  acting  either  through 
treaties  made  by  the  President  and  Senate,  or  by  the  more  common 
method  of  acts  of  Congress,  to  submit  the  decision  of  questions,  not 
necessarily  of  judicial  cognizance,  either  to  the  final  determination  of 
executive  officers,  or  to  the  decision  of  such  ofiScers  in  the  first  instance, 
with  such  opportunity  for  judicial  review  of  their  action  as  Congress 
may  see  fit  to  authorize  or  permit.  For  instance,  the  surrender,  pur- 
suant to  treaty  stipulations,  of  persons  residing  or  found  in  this  country, 
and  charged  with  crime  in  another,  may  be  made  by  the  executive  au- 
thority of  the  President  alone,  when  no  provision  has  been  made  by 
treaty  or  by  statute  for  an  examination  of  the  case  by  a  judge  or 
magistrate.' 

*  McCuUoch  ▼.  Maryland,  4  Wheat.  816;  Jmlliard  v.  Greenman,  110  U.  S.  421; 
BxparU  Tarbioagh,  110  U.  S.  S61,  058;  Be  Rapier,  143  U.  S.  110,  184;  Logan  ▼. 
U.  S.,  144  U.  8.  268. 

*  Case  of  Jonathan  Bobbins,  onder  article  27,  Treaty  of  1794,  with  Great  Britain; 
8  But.  at  L.  129;  Wharton  St,  Tr.  892;  6  Wh.  App.  8;  Be  Metiger,  6  How.  176;  Ben. 
■on  ▼.  McMahan,  127  U.  S.  457;  Be  Oteiza  y  Cortes,  186  U.  S.  880;  Gary  ▼.  Cnrtis, 
8  How.  286:  Fielder  v.  Cnrtis,  67  U.  S.  461;  Amson  ▼.  Murphy,  109  U.  S.  288;  Act 
of  June  10,  1890,  chap.  407;  Be  Fassett,  142  U.  S.  479;  Den  ▼.  Hoboken  L.  ft  L  Co., 
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^'  Sucb  was  the  case  of  Jonathan  Bobbins,  under  article  27  of  the  treaty 
with  Great  Britain  of  1794.  But  provision  may  be  made,  as  it  has 
been  by  later  acts  of  Congress,  for  a  preliminary  examination  before  a 
judge  or  commissioner ;  and  in  such  ease  the  sufficiency  of  the  evidence 
on  which  he  acts  cannot  be  reviewed  by  any  other  tribunal,  except  as 
permitted  by  statute.  So  claims  to  recover  back  duties  illegally  exacted 
on  imports  may,  if  Congress  so  provides,  be  finally  determined  by  the 
Secretary  of  the  Treasury.  But  Congress  may,  as  it  did  for  long 
periods,  permit  them  to  be  tried  by  suit  against  the  collector  of  customs. 
Or  it  may,  as  by  the  existing  statutes,  provide  for  their  determination 
by  a  board  of  general  appraisers,  and  allow  the  decisions  of  that  board 
to  be  reviewed  by  the'  courts  in  such  particulars  only  as  may  be  pre- 
scribed by  law.  To  repeat  the  careful  and  weighty  words  uttered  by 
Mr.  Justice  Curtis,  in  delivering  a  unanimous  judgment  of  this  court 
upon  the  question  what  is  due  process  of  law :  "  To  avoid  misconstmo- 
tion  upon  so  grave  a  subject,  we  think  it  |>roper  to  state  that  we  do 
not  consider  Congress  can  either  withdraw  from  judicial  cognizance 
any  matter  which,  from  its  nature,  is  the  subject  of  a  suit  at  Uie  com- 
mon law,  or  in  equity,  or  admiralty ;  nor,  on  the  other  hand,  can  it 
bring  under  the  judicial  power  a  matter  which,  from  its  nature,  is  not 
a  subject  for  judicial  determination.  At  the  same  time  there  are 
matters  involving  public  rights  which  may  be  presented  in  such  form 
that  the  judicial  power  is  capable  of  acting  on  them,  and  which  are 
susceptible  of  judicial  determination,  but  which  Congress  may  or  may 
not  bring  within  the  cognizance  of  the  courts  of  the  United  States  as 
it  may  deem  proper.  The  court  proceeds  to  examine  in  detail  previous 
statutes,  treaties  and  decisions  on  the  subject,  and  states  that  the  right 
of  protection  is  limited  under  the  acts  cited  to  citizens  of  the  United 
States.*  "  Chinese  persons  not  bom  in  this  country  have  never  been 
recognized  as  citizens  of  the  United  States,  nor  authorized  to  become 
such  under  naturalization  laws." 

In  the  case  of  Chae  Chan  Ping  v.  United  States,  already  often  re- 
ferred to,  a  Chinese  laborer,  who  had  resided  in  San  Francisco  from 

1  Act  of  Congress,  Jalj  27,  1868.  chap.  249;  R.  S.  1999,  2001;  15  Stat,  at  L22S. 
224;  R.  S„  §§  2165,  2169;  Acts  of  April  14,  1802,  chap.  28,  May  26.  1824,  chap.  186, 
July  14,  1870,  chap.  254,  Feb.  18.  1875,  chap.  80;  Be  Ah  Yup,  5  Sawy.  155:  Act  of 
May  6,  1882,  chap.  126;  Treaty  Act.  U.  8.  &  China.  July  28,  1868,  arts.  V.  VI;  16 
Stat,  at  L.  740;  Chew  Heong  v.  U.  S„  112  U.  S.  586,  542,  543;  Treaty,  Nov.  17, 1880, 
arts.  I,  II,  III;  22  Stat,  at  L.  826;  Act  of  May  6, 1882,  chap.  126;  U.  S.  v.  Jung  Ah 
Lung.  124  U.  S.  62;  Act  of  Oct.  1,  1888,  chap.  1064;  Poster  v.  Neilson.  2  Pet. 258, 
814;  Edye  v.  Robertson,  112  U.  S.  580;  Whitney  v.  Robertson,  124  U.  S.  190. 
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1875  until  June  2,  1887,  when  he  left  th&t  port  for  China,  having  in 
his  possession  a  certificate  issued  to  him  on  that  day  by  the  collector  of 
customs,  according  to  the  Act  of  1884,  and  in  terms  entitling  him  to 
return  to  the  United  States,  returned  to  the  same  port  on  October  8, 
18S8,  and  was  refused  by  the  collector  permission  to  land,  because  of 
the  provisions  of  the  Act  of  October  1,  1888,  above  cited.  It  was 
strongly  contended  in  his  behalf  that  by  his  residence  in  the  United 
States  for  twelve  years  preceding  June  2, 1887,  in  accordance  with  the 
fifth  article  of  the  treaty  of  1868,  he  had  now  a  lawful  right  to  be  in 
the  United  States,  and  had  a  vested  right  to  return  to  the  United 
States,  which  could  not  be  taken  from  him  by  any  exercise  of  mere 
legislative  power  by  Congress ;  that  he  had  acquired  such  a  right  by 
contract  between  him  and  the  United  States,  by  virtue  of  his  accept- 
ance of  the  oflEer,  contained  in  the  Acts  of  1882  and  1884,  to  every 
Chinese  person  then  here,  if  he  should  leave  the  country,  complying 
with  specified  conditions,  to  permit  him  to  return ;  that  as  applied  to 
him,  the  Act  of  1888  was  unconstitutional,  as  being  a  bill  of  attainder 
and  an  ex  post  facto  law  ;  and  that  the  depriving  him  of  his  right  to 
return  was  punishment,  which  could  not  be  infiicted  except  by  judicial 
sentence. 

The  contention  was  thus  summed  up  at  the  beginning  of  the  opin- 
ion :  **  The  validity  of  the  act  is  assailed  as  being,  in  effect,  an  expul- 
sion from  the  country  of  Chinese  laborers,  in  violation  of  existing 
treaties  between  the  United  States  and  the  government  of  China,  and 
of  rights  vested  in  them  under  the  laws  of  Congress."  Yet  the  court 
unanimously  held  that  the  statute  of  18S8  was  constitutional,  and  that 
the  action  of  tlie  collector,  in  refusing  him  permission  to  land,  was 
lawful ;  and,  after  the  passages  already  quoted,  said :  "  The  power  of 
exclusion  of  foreigners  being  an  incident  of  sovereignty  belonging  to 
the  government  of  the  United  States,  as  a  part  of  those  sovereign 
powers  delegfated  by  the  Constitution,  the  right  to  its  exercise  at  any 
time  when,  in  the  judgment  of  the  government,  the  interests  of  the 
country  require  it,  cannot  be  granted  away  or  restrained  on  behalf  of 
any  one.  The  powers  of  the  government  are  delegated  in  trust  to  the 
United  States,  and  are  incapable  of  transfer  to  any  other  parties.  They 
cannot  be  abandoned  or  surrendered.  Nor  can  their  exercise  be  ham- 
pered, when  needed  for  the  pnblic  ^ood,  by  any  consideration  of  private 
interest.  The  exercise  of  these  public  trusts  is  not  the  subject  of  barter 
or  contract.  Whatever  license  therefore  Chinese  laborers  may  have 
obtained,  previous  to  the  act  of  October  1,  1888,  to  return  to  the 
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United  States  after  their  departure,  is  held  at  the  will  of  the  govern- 
ment, revocable  at  any  time  at  its  pleasure."  "  The  rights  and  interests 
created  by  a  treaty,  which  have  become  so  vested  that  its  expiration  or 
abrogation  will  not  destroy  or  impair  them,  are  such  as  are  connected 
with  and  lie  in  property,  capable  of  sale  and  transfer  or  other  disposi- 
tion, not  such  as  are  personal  and  untransferable  in  their  character/' 
^^  But  far  different  is  this  case,  where  a  continued  suspension  of  the 
exercise  of  a  governmental  power  is  insisted  upon  as  a  right,  because, 
by  the  favor  and  consent  of  the  government,  it  has  not  heretofore  been 
exerted  with  respect  to  the  appellant  or  to  the  class  to  which  he  belongs. 
Between  property  rights  not  affected  by  the  termination  or  abrogation 
of  a  treaty,  and  expectations  of  benefits  from  the  continuance  of  ex- 
isting legislation,  there  is  as  wide  a  difference  as  between  realization 
and  hopes."  By  the  law  of  nations,  doubtless,  aliens  residing  in  a 
country,  with  the  intention  of  making  it  a  permanent  place  of  abode, 
acquire,  in  one  sense,  a  domicile  there ;  and  while  they  are  permitted 
by  the  nation  to  retain  such  a  residence  and  domicile,  are  subject  to  its 
laws,  and  may  invoke  its  protection  against  other  nations.  This  is 
recognized  by  those  publicists  who,  as  has  been  seen«  maintain  in  the 
strongest  terms  the  right  of  the  nation  to  expel  any  or  all  aliens  at  its 
pleasure.'  Chinese  laborers  therefore,  like  all  other  aliens  residing  in 
the  United  States  for  a  shorter  or  longer  time,  are  entitled,  so  long  as 
they  are  permitted  by  the  government  of  the  United  States  to  remain 
in  the  country,  to  the  safeguards  of  the  Constitution  and  to  the  pro- 
tection of  the  laws,  in  regard  to  their  rights  of  person  and  property, 
and  to  their  civil  and  criminal  responsibility.  But  they  continue  to  be 
aliens,  having  taken  no  steps  toward  becoming  citizens,  and  incapable 
of  becoming  such  under  the  naturalization  laws,  and  therefore  remain 
subject  to  the  power  of  Congress  to  expel  them,  or  to  order  them  to 
be  removed  and  deported  from  the  country,  whenever  in  its  judgment 
their  removal  is  necessary  or  expedient  for  the  public  interest. 

'^  Nothing  inconsistent  with  thede  views  was  decided  or  suggested  by 
the  court  in  Chy  Lung  v.  Freeman,  cited  for  the  appellants.  For  the 
reasons  stated  in  the  earlier  part  of  this  opinion.  Congress,  under  the 
power  to  exclude  or  expel  aliens,  might  have  directed  any  Chinese 
laborer,  found  in  the  United  States  without  a  certificate  of  residence, 
to  be  removed  out  of  the  country  by  executive  officers,  without  judicial 

»  1  Vattel  L.N.,  chap.  19, 213;  1  PbU.  Int.  L.,  chap.  18,  821;  Wharton  Int.  Law  Dig., 
§  198;  Lau  Ow  Bew  v.  U.  S.,  144  U.  fi.  47;  Be  Adam,  1  Moore  P.  C.  480;  Chy  Lung 
▼.  Freeman,  92  U.  S.  276;  Tick  Wo  v.  Hopkins,  118  U.  S.  856. 
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trial  or  examination,  jnst  as  it  might  have  authorized  such  officers  abso- 
lutely to  prevent  his  entrance  into  the  country.  But  Congress  has  not 
undertaken  to  do  this.  The  effect  of  the  provisions  of  section  6  of 
the  Act  of  1892  is  that,  if  a  Chinese  laborer,  after  the  opportunity 
afforded  him  to  obtain  a  certificate  of  residence  within  a  year,  at  a 
convenient  place,  and  without  cost,  is  found  without  such  a  certificate, 
he  shall  be  so  far  presumed  to  be  not  entitled  to  remain  within  the 
United  States,  that  an  ofiicer  of  the  customs,  or  a  collector  of  internal 
revenue,  or  a  marshal,  or  a  deputy  of  either,  may  arrest  him,  not  with 
a  view  to  imprisonment  or  punishment,  or  to  his  immediate  deportation 
without  further  inquiry,  but  in  order  to  take  him  before  a  judge  for  the 
purpose  of  a  judicial  hearing  and  determination  of  the  only  facts 
which,  under  the  act  of  Congress,  can  have  a  material  bearing  upon 
the  question,  whether  he  shall  be  sent  out  of  the  country  or  be  per- 
mitted to  remain.  The  powers  and  duties  of  the  executive  officers 
named  being  ordinarily  limited  to  their  own  districts,  the  reasonable 
inference  is  that  they  must  take  him  before  a  judge  within  the  same 
judicial  district ;  and  such  was  the  course  pursued  in  the  cases  before 
UB.  The  designation  of  the  judge,  in  general  terms,  as  '^  a  United 
States  judge,*'  is  an  apt  and  sufficient  description  of  a  judge  of  a  court 
of  the  United  States,  and  is  equivalent  to  or  synonymous  with  the 
designation,  in  other  statutes,  of  the  judges  authorized  to  issue  writs 
of  habeas  corpus  or  warrants  to  arrest  persons  accused  of  crime. 

*'  The  provision  which  puts  the  burden  of  proof  upon  him  of  rebutting 
the  presumption  arising  from  his  having  no  certificate,  as  well  as  the 
requirement  of  proof,  '^by  at  least  one  credible  white  witness,  that  he 
was  a  resident  of  the  United  States  at  the  time  of  the  passage  of  this 
act,"  is  within  the  acknowledged  power  of  every  legislature  to  pre- 
scribe the  evidence  which  shall  be  received,  and  the  effect  of  that 
evidence  in  the  courts  of  its  own  government.  The  competency  of  all 
witnesses  without  regard  to  their  color,  to  testify  in  the  courts  of  the 
United  States,  rests  on  acts  of  Congress,  which  Congress  may  at  its 
discretion  modify  or  repeal.  The  reason  for  requiring  a  Chinese  alien^ 
claiming  the  privilege  of  remaining  in  the  United  States,  to  prove  the 
fact  of  his  residence  here,  at  the  time  of  the  passage  of  the  act,  ^^  by  at 
least  one  credible  white  witness,"  may  have  been  the  experience  of 
Congress,  as  mentioned  by  Mr.  Justice  Field,  in  the  Chae  Chan  Ping  v. 
United  States,  that  the  enforcement  of  former  acts,  under  which  the 
testimony  of  Chinese  persons  was  admitted  to  prove  similar  facts, 
*^  was  attended  with  great  embarrassment,  from  the  suspicious  nature, 
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in  many  instances,  of  the  testimony  offered  to  establish  the  residence 
of  the  parties,  arising  from  the  loose  notions  entertained  by  the  wit- 
nesses of  the  obligation  of  the  oath."  And  this  requirement,  not 
allowing  such  a  fact  to  be  proved  solely  by  the  testimony  of  aliens  in 
a  like  situation,  or  of  the  same  race,  is  qnite  analogous  to  the  provision, 
which  has  existed  for  seventy-seven  years  in  the  naturalization  laws, 
by  which  aliens,  applying  for  naturalization,  must  prove  their  residence 
within  the  limits  and  under  the  jurisdiction  of  the  United  States,  for 
five  years  next  preceding,  "  by  the  oath  or  afShmation  of  citizens  of  the 
United  States." 

"  The  proceeding  before  a  United  States  judge,  as  provided  for  in  sec- 
tion 6  of  the  Act  of  1892,  is  in  no  proper  sense  a  trial  and  sentence  for 
a  crime  or  offense.     It  is  simply  the  ascertainment,  by  appropriate  and 
lawful  means,  of  the  fact  whether  the  conditions  exist  upon  which 
Congress  has  enacted  that  an  alien  of  this  class  may  remain  within  the 
country.'     The  order  of  deportation  is  not  a  punishment  for  crime. 
It  is  not  a  banishment,  in  the  sense  in  which  that  word  is  often  applied 
to  the  expulsion  of  a  citizen  from  his  country  by  way  of  punishment 
It  is  but  a  method  of  enforcing  the  return  to  his  own  country  of  an 
alien  who  has  not  complied  with  the  conditions  upon  the  performance 
of  which  the  government  of  the  nation,  acting  within  its  constitutional 
authority  and  througli  the  proper  departments,  has  determined  that  his 
continuing  to  reside  here  shall  depend.     He  has  not  therefore  been 
deprived  of  life,  liberty  or  property,  without  due  process  of  law;  and 
the  provisions  of  the  Constitution,  securing  the  right  of  trial  by  jury, 
and  prohibiting  unreasonable  searches  and  seizures,  and  cruel  and  un- 
reasonable punishments,  have  no  application.     The  question  whether, 
and  upon  what  conditions,  these  aliens  shall  be  permitted  to  remain 
within  the  United  States,  being  one  to  be  determined  by  the  political 
departments  of  the  government,  the  judicial  department  cannot  prop- 
erly express  an  opinion  upon  the  wisdom,  the  policy  or  the  justice  of 
the  measures  enacted  by  Congress  in  the  exercise  of  the  powers  con- 
fided to  it  by  the  Constitution  over  this  subject.     Upon  careful  consid- 
eration of  this  subject,  the  only  conclusion  which  appears  to  us  to  be 
consistent  with  the  principles  of  international  law,  with  the  Constitu- 
tion and  laws  of  the  United  States,  and  with  the  previous  decisions  of 

»  Ogden  V.  Saunders,  12  Wb.  218  ;  Pillow  v.  Roberts,  13  How.  472  ;  Baskets  of 
Champagne  v.  U.  S.,  3  WaU.  114.  143;  Ex  parte  Fiske,  113  U.  S.  713;  Holmes  v. 
Hunt,  122  Mass.  505;  Act  of  March  22,  1816,  chap.  32;  May  24,  1828,  chap.  116;  U.& 
Bev.  Stat.,  §  2165;  2  Kent  Com.  65. 
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this  court,  is  that  in  each  of  these  cases  the  jadgment  of  the  Circuit 
Court,  dismissing  the  writ  of  Juxbeas  corptMj  is  right  and  must  be 
aflSrmed." 

The  dissenting  opinions  of  Messrs.  Chief  Justice  Fuller  and  Justices 
Field  and  Brewer,  consider  the  question  of  the  protection  of  the  Con- 
stitution extending  to  Chinese  laborers  who  are  lawfuUy  within  the 
United  States,  and  entitled  to  remain  under  previous  treaties  and  laws, 
and  the  question  whether  this  act  of  Congress  so  far  as  it  relates  to  them 
is  in  conflict  with  that  instrument  as  judicial  questions  belonging  to  the 
judicial  department,  and  that  the  rights  of  alien  friends  affirmed  in  the 
case  of  Yick  Wo  v.  Hopkins*  in  this  court,  are  not  to  be  taken  away  by 
mere  legislation.  The  Chief  Justice  says :  "  While  the  general  govern- 
meut  is  invested  in  respect  of  foreign  countries,  and  their  subjects  or 
citizens  with  the  powers  necessary  to  the  maintenance  of  its  absolute  in- 
dependence and  security  throughout  its  entire  territory,  it  cannot  in 
virtue  of  any  delegated  power,  or  power  implied  therefrom,  or  of  a  sup- 
posed inherent  sovereignty,  arbitrarily  deal  with  persons  lawfully  within 
the  peace  of  its  dominion.  But  the  act  before  us  is  not  an  act  to  abro- 
gate or  repeal  treaties  or  laws  in  respect  of  Chinese  laborers  entitled  to 
remain  in  the  United  States,  or  to  expel  them  from  the  country,  and 
no  such  intent  can  be  imputed  to  Congress.  As  to  them,  registration 
for  the  purpose  of  identification  is  required,  and  the  deportation  de- 
nounced for  failure  to  do  so  is  by  way  of  punishment  to  coerce  com- 
pliance with  that  requisition.  No  euphuism  can  disguise  the  character 
of  the  act  in  this  regard.  It  directs  the  performance  of  a  judicial 
function  in  a  particular  way,  and  inflicts  punishment  without  a  judicial 
trial.  It  is  in  effect,  a  legislative  sentence  of  banishment,  and  as  such, 
absolutely  void.  Moreover,  it  contains  within  it  the  germs  of  the  asser- 
tion of  an  unlimited  and  arbitrary  power  in  general,  incompatible  vrith 
the  immutable  principles  of  justice,  inconsistent  with  the  nature  of  our 
government,  and  in  conflict  with  the  written  Constitution  by  which 
that  government  was  created  and  those  principles  secured." 

In  the  opinion  of  Mr.  Justice  Field  it  is  said  :  "  It  does  not  follow 
because  aliens  are  not  parties  to  the  Constitution,  as  citizens  are  parties 
to  it,  that  whilst  they  actually  conform  to  it,  they  have  no  right  to  its 
protection.  Aliens  are  not  more  parties  to  the  laws  than  they  are 
parties  to  the  Constitution  ;  yet  it  will  not  be  disputed,  that  as  they 
owe  on  one  hand  a  temporary  obedience,  they  are  entitled  in  return  to 

>  Tick  Wo  ▼.  Hopkins,  118  U.  S.  860. 
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their  protection  and  advantage.  If  aliens  bad  no  rights  under  the 
Constitution,  they  might  not  only  be  banished,  but  even  capitally 
punished  without  a  jury  or  the  other  incidents  to  a  fair  triaL  But,  so 
far  has  a  contrary  principle  been  carried  in  every  part  of  the  United 
States,  that  except  on  charges  of  treason,  an  alien  has,  besides  all  the 
common  privileges,  the  special  one  of  being  tried  by  a  jury  of  which 
one-half  may  be  also  aliens.'' 

''  It  is  said  further,  tliat  by  the  law  and  practice  of  nations,  aliens 
may  be  removed,  at  discretion,  for  oflEenses  against  the  law  of  nations; 
that  Congress  are  authorized  to  define  and  punish  such  offenses ;  and 
that  to  be  dangerous  to  the  peace  of  society  is,  in  aliens,  one  of  those 
offenses.  The  distinction  between  aUen  enemies  and  alien  friends  is  a 
clear  and  conclusive  answer  to  this  argument.  Alien  enemies  are  un- 
der the  law  of  nations,  and  liable  to  be  punished  for  offenses  against 
it.  A  hen  friends,  except  in  the  single  case  of  public  ministers,  are  un- 
der the  municipal  law,  and  must  be  tried  and  punished  according  to 
that  law  only."  The  moment  any  human  being  from  a  country  at 
peace  with  us  comes  within  the  jurisdiction  of  the  United  States,  with 
their  consent  —  and  such  consent  will  always  be  implied  when  not 
expressly  withheld,  and  in  the  case  of  the  Chinese  laborers  before  us 
was  in  terms  given  by  the  treaty  referred  to  —  he  becomes  subject  to 
all  their  laws,  is  amenable  to  their  punishment  and  entitled  to  their 
protection.  Arbitrary  and  despotic  power  can  no  more  be  exercised 
over  them  with  reference  to  their  persons  and  property,  than  over  the 
persons  and  property  of  native-bom  citizens.  They  differ  only  from 
citizens  in  that  they  cannot  vote  or  hold  any  public  office.  As  men 
having  our  common  humanity,  they  are  protected  by  all  the  guaranties 
of  the  Constitution." 

"  As  said  by  this  court,  speaking  by  Mr.  Justice  Matthews,  in  Tick 
Wo  V.  Hopkins :  "  When  we  consider  the  nature  and  the  Aeory  of 
our  institutions  of  government,  the  principles  upon  which  they  are 
supposed  to  rest,  and  view  the  history  of  their  development,  we  are 
constrained  to  conclude  they  do  not  mean  to  leave  room  for  the  play 
and  action  of  purely  personal  and  arbitrary  power.  »  »  *  »  The 
fundamental  rights  to  life,  liberty  and  the  pursuit  of  happiness,  as  indi- 
vidual possessions,  are  secured  by  those  maxims  of  constitutional  law 
which  are  the  monuments,  showing  the  victorious  progress  of  the  race 
in  securing  to  man  the  blessings  of  civilization  under  the  reign  of  just 
and  equal  laws."  What  once  I  had  occasion  to  say  of  the  protection 
afforded  by  our  government  I  repeat :  ^'  It  is  certainly  something  in 
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which  a  citizen  of  the  United  States  may  feel  a  generous  pride  that 
the  government  of  his  country  extends  protection  to  all  persons  within 
its  jurisdiction,  and  that  every  blow  aimed  at  any  of  them,  however 
humble,  come  from  what  quarter  it  may,  '  is  caught  upon  the  broad 
shield  of  our  blessed  Constitution  and  our  equal  laws.'  "* 

"  The  government  of  the  United  States  is  one  of  limited  and  delegated 
powers.  It  takes  nothing  from  the  usages  or  the  former  action  of 
European  governmente,  nor  does  it  take  any  power  by  any  supposed 
inherent  sovereignty.  There  is  a  great  deal  of  confusion  in  the  use  of 
the  word  "sovereignty"  by  law  writers.  Sovereignty  or  supreme 
power  is  in  this  country  vested  in  the  people,  and  only  in  the  people. 
By  them  certain  sovereign  powers  have  been  delegated  to  the  govern- 
ment of  the  United  States  and  other  sovereign  powers  reserved  to  the 
States  or  to  themselves.  This  is  not  a  matter  of  inference  and  argu- 
ment, but  is  the  express  declaration  of  the  Tenth  Amendment  to  the 
Constitution,  passed  to  avoid  any  misinterpretation  of  the  powers  of 
the  general  government.  That  amendment  declares  that  "  the  powers 
not  delegated  to  the  United  States  by  the  Constitution,  nor  prohibited 
by  it  to  the  States,  are  reserved  to  the  States,  respectively,  or  to  the 
people."  When,  therefore,  power  is  exercised  by  Congress,  authority 
for  it  must  be  found  in  express  terms  in  the  Constitution,  or  in  the 
means  necessary  or  proper  for  the  execution  of  the  power  expressed. 
If  it  cannot  be  thus  found,  it  does  not  exist. 

"  It  will  be  seen  by  its  provisions  that  the  sixth  section  recognizes  the 
right  of  certain  Chinese  laborers  to  remain  in  the  United  States,  but 
to  render  null  that  right  it  declares  that  if  within  one  year  after  the 
passage  of  the  Act  any  Chinese  laborer  shall  have  neglected,  failed,  or 
refused  to  comply  with  the  provisions  of  the  act  to  obtain  a  certificate 
of  residence,  or  shall  be  found  within  the  jurisdiction  of  the  United 
States  without  a  certificate  of  residence,  he  shall  be  deemed  to  be  un- 
lawfully within  the  United  States,  and  may  be  arrested  by  any  United 
States  customs  official,  collector  of  internal  revenue  or  his  deputies, 
United  States  marshal  or  his  deputies,  and  taken  before  a  United 
States  judge,  whose  duty  it  shall  be  to  order  that  he  be  deported 
from  the  United  States,  unless  he  shall  establish  clearly  to  the 
satisfaction  of  the  jud^e  that  by  reason  of  accident,  sickness,  or  other 
unavoidable  cause  he  has  been  unable  to  secure  his  certificate,  and 
to  the  satisfaction  of  the  judge  by  at  least  one  credible  white  witness 

>  Ah  Eow  v.  Nunan,  6  Sawj.  552-568. 
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that  he  was  a  resident  of  the  United  States  at  the  time  of  the  passage 
of  the  act." 

^^  His  deportation  is  thus  imposed  for  neglect  to  obtain  a  certificate  of 
residence,  from  which  he  can  only  escape  by  showing  his  inability  to 
secure  it  from  one  of  the  causes  named.  That  is  the  punishment  for 
his  neglect,  and  that  being  of  an  infamous  character,  can  only  be  im- 
posed after  indictment,  trial  and  conviction.  If  applied  to  a  citizen, 
none  of  the  justices  of  this  court  would  hesitate  a  moment  to  pro- 
nounce it  illegal.  Had  the  punishment  been  a  fine,  or  any  thing  else 
than  of  an  infamous  character,  it  might  have  been  imposed  without 
indictment ;  but  not  so  now,  unless  we  hold  that  a  foreigner  from  a 
country  at  peace  with  us,  though  domiciled  by  the  consent  of  our 
government,  is  withdrawn  from  all  the  guaranties  of  due  process  of 
law  prescribed  by  the  Constitution,  when  charged  with  an  offense  to 
which  the  grave  punishment  designated  is  affixed.  The  punishment 
is  beyond  all  reason  in  its  severity.  It  is  out  of  all  proportion  to  the 
alleged  offense.  It  is  cruel  and  unusual.  As  to  its  cruelty,  nothing 
can  exceed  a  forcible  deportation  from  a  country  of  one's  residence, 
and  the  breaking  up  of  all  the  relations  of  friendship,  family  and 
business  there  contracted.  The  laborer  may  be  seized  at  a  distance 
from  his  home,  his  family  and  his  business,  and  taken  before  a  judge 
for  his  condemnation,  without  permission  to  visit  his  home,  see  his 
family,  or  complete  any  unfinished  business.  Mr.  Madison  well  pic- 
tures its  character  in  his  powerful  denunciation  of  the  Alien  Law  of 
1798  in  his  celebrated  report  upon  the  resolutions,  from  which  we 
have  cited,  and  concludes,  as  we  have  seen,  that  if  a  banishment  of  the 
sort  described  be  not  a  punishment,  and  among  the  severest  of  punish- 
ments, it  will  be  difficult  to  impose  a  doom  to  which  the  name  can  be 
applied.  Again,  when  taken  before  a  United  States  judge,  he  is  re- 
quired, in  order  to  avoid  the  doom  declared,  to  establish  clearly  to  the 
satisfaction  of  the  judge  that  by  reason  of  accident,  sickness  or  other 
unavoidable  cause,  he  was  unable  to  secure  his  certificate,  and  that  he 
was  a  resident  of  the  United  States  at  the  time,  by  at  least  one  credi- 
ble white  witness.  Here  the  government  undertakes  to  exact  of  the 
party  arrested  the  testimony  of  a  witness  of  a  particular  color,  though 
conclusive  and  incontestible  testimony  from  others  may  be  adduced. 
The  law  might  as  well  have  said  that  unless  the  laborer  should  also 
present  a  particular  person  as  a  witness,  who  could  not  be  produced, 
from  sickness,  absence,  or  other  cause,  such  as  the  archbishop  of  the 
State,  to  establish  the  fact  of  residence,  he  should  be  held  to  be  unlaw- 
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fnlly  within  the  United  States.  I  will  not  porsne  the  subject  further. 
The  decision  of  the  court  and  the  sanction  it  would  give  to  legislation 
depriving  resident  aliens  of  the  guaranties  of  the  Constitution  fills  me 
with  apprehensions.  Those  guaranties  are  of  priceless  value  to  every 
one  resident  in  the  country,  whether  citizen  or  alien.  I  cannot  but 
regard  the  decision  as  a  blow  against  constitutional  liberty,  when  it 
declares  that  Congress  has  the  right  to  disregard  the  guaranties  of  the 
Constitution  intended  for  the  protection  of  all  men,  domiciled  in  the 
country  with  the  consent  of  the  government,  in  their  rights  of  person 
and  property.  How  far  will  its  legislation  go  ?  The  unnaturalized 
resident  feels  it  to-day,  but  if  Congress  can  disregard,  the  guaranties 
with  respect  to  any  one  domiciled  in  the  country  with  its  consent,  it 
may  disregard  the  guaranties  with  respect  to  naturalized  citizens. 
What  answer  could  the  naturalized  citizen  in  that  case  make  to  his 
arrest  for  deportation,  which  cannot  be  urged  in  behalf  of  the  Chinese 
laborers  of  to-daj." 

**  Mr.  Justice  Brewer  adds,  that  in  Lau  Ow  Bew  v.  United  States,' 
this  court  declared  that,  ^^  by  general  international  law,  foreigners, 
who  have  become  domiciled  in  a  country  other  than  their  own,  acquire 
rights  and  must  discharge  duties,  in  many  respects  the  same,  as  pos- 
sessed by  and  imposed  upon  the  citizens  of  the  country,  and  no  restric- 
tion on  the  footing  upon  which  some  persons  stand  by  reason  of  their 
domicile  is  to  be  presumed.^'  Indeed,  there  is  force  in  the  contention 
of  the  counsel  for  appellants  that  these  persons  are  ^^  denizens  "  within 
the  true  meaning  and  spirit  of  that  word  as  used  in  the  common  law. 
The  old  definition  was  this :  '^A  denizen  of  England'  by  letters-patent 
for  life,  entayl  or  in  fee,  whereby  he  becomes  a  subject  in  regard  of 
his  person."  And,  again :  ^^A  denizen  is  an  alien  bom,  but  who  has 
obtained  ex  danaUone  regis  letters-patent  to  make  him  an  English  sub- 
ject. A  denizen  is  in  a  kind  of  middle  state  between  an  alien  and  a 
natural-bom  subject  and  partakes  of  both  of  them."  But  whatever 
rights  a  resident  alien  might  have  in  any  other  nation,  here  he  is  within 
the  express  protection  of  the  Constitution,  especially  in  respect  to  those 
guaranties  which  are  declared  in  the  original  amendments.  It  has 
been  repeated  so  often  as  to  become  axiomatic,  that  this  government  is 
one  of  enumerated  and  delegated  powers,  and,  as  declared  in  article  10 
of  the  amendments,  ^^  the  powers  not  delegated  to  the  United  States 

>  Laa  Ow  Bew  v.  U.  a,  144  U.  S.  47. 

•  Craw  ▼.  Ramaay,  Vaugban,  278;   1  Blk.  Com.  874;  Boyd  ▼.  U.  8..  116  U.  S.  616. 
Bee  The  Venas,  8  Craneh,  268;  Eoazta  Case,  2  Whart.  Int.  L.  Dig.  198. 
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by  the  Constitution,  nor  prohibited  by  it  to  the  States,  are  reserved  to 
the  States  respectively,  or  to  the  people."  It  is  said  that  the  power 
here  asserted  is  inherent  in  sovereignty.  This  doctrine  of  powers  in- 
herent in  sovereignty  is  one  both  indefinite  and  dangerous.  Where 
are  the  limits  to  such  powers  to  be  found,  and  by  whom  are  they  to  be 
pronounced  ?  Is  it  within  legislative  capacity  to  declare  the  limits ! 
If  so,  then  the  mere  assertion  of  an  inherent  power  creates  it,  and 
despotism  exists.  May  the  courts  establish  the  boundaries  ?  Whence 
do  they  obtain  the  authority  for  this  ?  Shall  they  look  to  the  practices 
of  other  nations  to  ascertain  the  limits  ?  The  governments  of  other 
nations  have  elastic  powers  —  ours  is  fixed  and  bounded  by  a  written 
Constitution.  The  expulsion  of  a  race  may  be  within  the  inherent 
power  of  a  despotism.  History,  before  the  adoption  of  this  Constitu- 
tion, was  not  destitute  of  examples  of  the  exercise  of  such  a  power ; 
and  its  framers  were  familiar  with  history,  and  wisely,  as  it  seems  to 
me,  they  gave  to  this  government  no  general  power  to  banish.  Ban- 
ishment may  be  resorted  to  as  punishment  for  crime;  but  among  the 
powers  reserved  to  the  people,  and  not  delegated  to  the  government,  id 
that  of  determining  whether  whole  classes  in  our  midst  shall,  for  no 
crime  but  that  of  their  race  and  birthplace,  be  driven  from  our  terri- 
tory. But  it  needs  no  citation  of  authorities  to  support  the  proposi- 
tion that  deportation  is  punishment." 

"  Every  one  knows  that  to  be  forcibly  taken  away  from  home,  and 
family,  and  friends,  and  business,  and  property,  and  sent  across  the 
ocean  to  a  distant  land,  is  punishment ;  and  that  oftentimes  most  severe 
and  cruel.  It  is  said  that  these  Chinese  are  entitled,  while  they  re- 
main, to  the  safeguards  of  the  Constitution  and  to  the  protection  of 
the  laws,  in  regard  to  their  rights  of  person  and  of  property  ;  but  that 
they  continue  to  be  aliens,  subject  to  the  absolute  power  of  Congreas 
to  forcibly  remove  them.  In  other  words,  the  guaranties  of  "  life, 
liberty  and  property  "  named  in  the  Constitution  are  theirs  by  suffer- 
ance and  not  of  right.  Of  what  avail  are  such  guaranties  ?  It  is  true 
this  statute  is  directed  only  against  the  obnoxious  Chinese ;  but  if  the 
power  exists,  who  shall  say  it  will  not  be  exercised  to-morrow  against 
other  classes  and  other  people?  If  the  guaranties  of  these  amend- 
ments can  be  thus  ignored,  in  order  to  get  rid  of  this  distasteful  class, 
what  guaranties  have  others  that  a  like  disregard  of  their  provisions  maj 
not  be  resorted  to  ?  "  Illegitimate  and  unconstitutional  practic^es  get 
their  first  footing  in  that  way,  namely,  by  silent  approaches  and  slight 
deviations  from  legal  modes  of  procedure.     This  can ''only  be  obviated 
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by  adhering  to  the  rule  that  constitutional  provisions  for  the  security 
of  person  and  property  should  be  liberally  construed.  A  close  and 
literal  construction  deprives  them  of  half  their  efficacy  and  leads  to  a 
gradnal  depreciation  of  the  right,  as  if  it  consisted  more  in  sound  than 
in  substance.  It  is  the  duty  of  the  courts  to  be  watchful  for  the  con- 
stitntional  rights  of  the  citizen  and  against  any  stealthy  encroachments 
thereon.     Their  motto  should  be  obsta  princynis.^^ 

In  the  case  of  Ny  Look  the  Circuit  Court,*  in  'New  York,  held  that 
a  Chinaman  who  failed  to  show  one  of  the  prescribed  excuses  for 
not  having  procured  a  certificate  is  liable  to  deportation,  although  he 
does  show  the  required  residence.  As  the  act,  however,  never  makes 
provision  for  actual  deportation,  nor  requires  the  Chinamen  to  be  im- 
prisoned an  indefinite  time  while  awaiting  it,  the  court  will,  in  such 
cases,  order  that  he  be  deported  whenever  provision  is  made  therefor 
by  the  proper  authority,  and  that  in  the  meantime  he  be  discharged." 
The  comment  made  upon  this  case  in  the  daily  press  was  that  the  de- 
fendant *^  rode  away  in  the  carriage  in  which  he  had  been  brought  to 
court ;  for  while  the  law  specifies  the  persons  by  whom  he  may  be 
arrested,  and  compels  the  judge  before  whom  he  is  taken  to  order  his 
deportation,  it  gives  nobody  authority  to  do  the  deporting.  It  is  true 
that  another  section  of  the  G^ary  act  provides  that  any  Chinese  laborer 
found  after  the  passage  of  the  bill  without  a  certificate  is  liable  to  a 
year's  imprisonment,  but  no  attempt  was  made  to  hold  him  under  that 
section." 

Other  decisions  were  subsequently  rendered  adding  new  difficulties, 
and  particularly  in  the  case  of  Jim  Lee  and  three  others  in  the  United 
States  Circuit  Court  in  California,  and  again  the  right  of  appeal  was 
conceded.'     The  government  suspended  arrests  under  the  Gr^ry  Act, 

>  U.  8.  Or.  Ct.  S.  D.  N.  T.  Decision  May  26. 1888,  Laoombe,  J.  In  re  N.  T.  Look, 
56  Fed.  R.  81.  See  Orcular  Maj  24,  1898,  of  the  tSecretarj  of  tlie  Treasury,  reqair- 
,  ing  coUectors  to  enforce  certain  sections  of  the  law.  In  the  cases  of  Ah  Sing  et  al„ 
on  appeal  to  U.  S.  Sap.  Ct.  from  the  U.  8.  Dist.  Ct.  N.  D.  Cal.,  where  the  petitioners 
were  sentenced  to  deportation  for  fail  are  to  register,  and  were  denied  a  writ  of  habea$ 
eoTpUB,  but  were  aUowed  an  appeal,  the  appeals  were  dismissed  nnder  the  act  of 
Norember  8,  1898.  On  motion  of  appellants'  counsel  December  19,  1898,  the  appel- 
lants had  been  released  from  custody  by  order  of  the  Department  of  Justice. 

*  In  re  Jim  Lee.  United  States  Circuit  Court,  San  Francisco,  September  11  1898, 
IfcKenna  and  Morrow,  J  J.  The  press  says  of  this  decision  and  of  the  government: 
*'  Matters  relating  to  the  Qeary  Law  are  more  complicated  here  than  ever.  Tester- 
<lay  Judges  McKenna  and  Morrow,  in  the  United  States  Circuit  Court,  rendered  a 
decision  in  the  case  of  Jim  Lee  and  three  other  Chinese,  for  whose  arrest  warrants 
were  asked.    The  court  recited  that  the  United  States  district  attorney  had  oonoeded 

87 
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except  BO  far  as  this  confirmed  previous  statutes,  and  annoiinced  by 
drcolar  of  May  24,  1898,  from  the  Secretary  of  the  Treasury,  that  it  is 
known  that  great  numbers  of  Chinese  laborers  have  entered  the  United 
States  in  violation  of  the  provisions  of  the  earlier  laws.  Many  of  these 
persons  have  obtained  admission  upon  false  representations  that  they 
were  not  laborers  but  merchants,  and  others  have  entered  clandestinely 
from  contiguous  foreign  territory.  The  Collector  of  Customs  at  Kew 
York  is  directed  to  use  all  means  under  his  control  to  vigorously  en- 
force the  provisions  of  law  in  the  first,  second,  thmi,  fourth  and  fifth 
sections  of  the  act,  and  to  take  such  measures  as  may  be  necessary  to 
secure  the  arrest  and  prosecution  of  Chinese  laborers  who  are  unable  to 
show  that  they  obtained  lawful  admission  into  the  United  States. 
Thus  the  crime  of  labor  is  sought  to  be  established,  and  no  surprise  will 
be  caused  by  the  judgment  of  public  opinion  as  given  by  the  journals 
of  the  land.  '^  Why  such  discrimination  should  be  made  when  the 
Geary  Law,  however  iniquitous  and  vicious  it  may  be,  is  unquestion- 
ably law,  it  is  difi^cult  to  say.  There  is  of  course  no  legal  justification 
for  such  a  course.  It  will  be  most  fortunate  if  the  execution  of  the 
law  can  be  held  in  abeyance  until  its  repeal  can  be  secured." 

the  right  of  jadges  to  issue  such  warrants  on  the  complaint  of  citizens.  It  wis 
ordered  that  warrants  be  issued  as  prajed,  and  that  to  each  Chinese  be  given  a  sepa. 
rate  trial.  The  last  clause  is  regarded  by  manj  as  practically  rendering  the  law  in- 
operative Five  Chinese  brought  here  from  Los  Angeles  were  to  have  been  deported 
to-day,  but  their  attorneys,  having  been  denied  writs  of  habeas  eorptts,  took  an  appeal 
from  the  order,  thus  securing  a  stay  of  proceedings."  Hoo  Soo,  a  Chinese  druggist 
of  this  city,  who  located  here  in  1849,  leaves  for  China  on  the  next  steamer  with  his 
son  and  daughter.  Both  his  children  were  married  and  had  children  of  their  own  in 
this  city,  San  Francisco.  "The  administration  has  changed  its  mind  again  on  the 
Chinese  question,  and  will  await  action  of  Congress  before  it  presses  further  the  de- 
portation of  Chinese  under  the  Qeary  Act.  Until  the  appeal  is  settled  nothing  cu 
be  done  under  the  law.    The  bill  gives  this  right  of  appeal  to  the  Chinese." 
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CHAPTER  XVIII. 

national  quarantine  law. 

Difficulties  lay  in  the  way  of  a  National  Quarantine  in  the  United 
States,  which  need  little  consideration  under  a  government  of  original 
sovereignty.  The  quarantine  laws  established  by  the  different  States 
had  always  been  recognized,  and  the  immigration  laws  had  not  dimin- 
ished their  effectivity.  The  Supreme  Court  had  held  that  the  matter 
is  one  in  whicb  the  rules  that  should  govern  may  in  many  respects  be 
different  in  different  localities,  and  for  that  reason  be  better  under- 
stood and  more  wisely  established  by  local  authority.*  In  Lehigh 
Valley  Railroad  v.  The  Commonwealth  of  Pennsylvania,  the  same 
court  had  held  that  "  the  grant  to  Congress  of  the  power  to  regulate 
commerce  among  the  States,  does  not  embrace  that  commerce  which  is 
completely  internal,  or  between  different  parts  of  the  same  State.  In 
the  carriage  of  freight  and  passengers  between  two  points  in  one  State, 
the  mere  passage  over  soil  of  another  State  does  not  render  that  busi- 
ness foreign  which  is  otherwise  domestic."  In  Escauaba  Company  v. 
Chicago,  the  court  says :  ''  The  commercial  power  of  Congress  is  exclu- 
sive of  State  authority,  only  when  the  subjects  upon  which  it  is  exer- 
cised are  national  in  their  character,  and  admit  and  require  uniformity 
of  regulation,  affecting  alike  all  the  States.  Upon  such  subjects  only 
that  authority  can  act  which  can  speak  for  the  whole  country.  Its  non 
action  is  therefore  a  declaration  that  they  shall  remain  free  from  all 
r^ulation.  On  the  other  hand,  where  the  subjects  on  which  the  power 
may  be  exercised  are  local  in  their  nature  and  operation,  or  constitute 
mere  aids  to  commerce,  the  authority  of  the  State  may  be  exerted  for 
their  regulation  and  management  until  Congress  interferes  and  super- 
sedes it."  In  New  Orleans  Gas  Company  v.  Louisiana  Light  Com- 
pany, it  was  held  that  ^^  definitions  of  the  police  power  must  however 

1  Morgan  v.  LonisUna,  118  U.  S.  p.  465;  Lehigh  V.  R.  R.  ▼.  Com.  Pa.,  146  U.  8. 
192;  Escanaba  Go.  ▼.  Chicago,  107  U.  S.  p.  687;  Welton  ▼.  State  of  Missoari,  91  U. 
S.  275;  County  of  MobUe  ▼.  Kimball,  102  U.  8.  691;  New  Orleans  G.  Co.  ▼.  La.  L. 
Gb.^  115  U.  8.  661. 
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be  taken,  subject  to  the  condition  that  the  State  cannot,  in  its  exercise, 
for  any  purpose  whatever,  encroach  upon  the  powers  of  the  ^nenJ 
government,  or  rights  granted  or  secured  bj  the  supreme  law  of  the 
land."  The  general  doctrine  was  enforced  by  the  decision  in  Morgan 
V.  Louisiana  as  follows :  "  It  may  be  conceded  that  whenever  Congress 
shall  undertake  to  provide  for  commercial  cities  of  the  United  States 
a  general  system  of  quarantine,  or  shall  confide  the  execution  of  the 
details  of  such  a  system  to  a  National  Board  of  Health,  or  to  local 
boards,  as  may  be  found  expedient,  all  State  laws  on  the  subject  will  be 
abrogated,  at  least  so  far  as  the  two  are  inconsistent." ' 

At  this  point  the  United  States  may  be  said  to  have  arrived  in  the 
National  Quarantine  Act  of  1893.  The  causes  which  led  to  it  we  need 
not  here  discuss.  It  is  sufficient  that  the  palpable  neoessitj  appeared, 
the  public  welfare  was  the  only  consideration,  and  public  policy  brought 
about  the  supremacy  of  the  National  Quarantine,  whiph  would  both 
prevent  dangers  to  the  whole  country,  and  avoid,  as  far  as  possiblei 
certain  unwarrantable  encroachments  upon  commerce  and  perBonal 
liberty,  already  experienced  in  one  or  more  localitiesi  which,  in  the 
present  age  of  enlightened  scientific  knowledge  and  capacity,  and  broad 
and  liberal  administration,  could  not  be  permitted  to  the  discretionaiy 
action  of  local  office-holders,  governed  only  by  their  sense  of  the  obli- 
gations of  their  political  environment,  and  without  responsibility  to  the 
general  government.'    Elsewhere  it  seemed  that  medieval  quarantine 

1  Morgan  v.  Louisiana,  118  U.  8.  p.  464.  Act  of  Congress  approved  Feb.  15. 1808, 
entitled  an  act  granting  additional  quarantine  powers  and  imposing  additional  dotiei 
upon  the  Marine  Hospital  Service.  The  same  act  in  section  9  repeals  the  National 
Board  of  Health  Act  of  1879. 

'  It  was  estimated  by  the  Federal  authorities,  in  1892,  that  ninety  per  cent  of  til 
the  immigration  to  this  country  came  through  the  port  of  New  York,  and  that  the 
whole  United  States  was  affected  by  the  New  York  quarantine.  In  respect  to  new 
methods  of  sanitary  precaution  to  accomplish  the  objects  of  quarantine,  the  follow- 
ing description  of  the  system  at  Liverpool,  in  1892,  taken  from  the  PM  MaU  OauUt 
and  the  N,  T.  Evening  Post  of  September  27,  1892,  is  interesting:  *'  Upon  arriving 
at  the  railway  stations  each  batch  of  immigrants  is  met  by  the  agent  of  the  steamer 
line  by  which  they  are  to  travel,  and  given  over  to  the  charge  of  the  boarding-honae 
keepers,  where  the  first  step  is  an  examination  by  the  doctor.  Should  he  disooTV 
or  suspect  any  case  of  infectious  illness,  he  at  once  reports  to  the  Medical  Officer  of 
Health  and  the  patient  is  promptly  removed  to  hospital.  Not  only  does  the  companj 
doctor  visit  the  boarding-houses,  but  the  same  thing  is  done  by  officers  of  the  Corpo- 
ration Health  Department.  In  his  report  for  1891,  Dr.  J.  Stopford  Taylor,  the  medi- 
cal officer  for  the  port,  sanitary  authority,  spoke  of  the  year  as  one  of  great  anzietj, 
owing  to  the  great  increase  of  emigrants  passing  through  the  city,  "  a  large  pfopo^ 
tion  being  Russian  and  Polish  Jews."    But  '*  a  constant  supervision  was  kept  by  Um 
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was  about  to  end,  and  on  the  subject  of  preventive  measures  against 
cholera  and  pestilence,  the  convention  embodying  the  results  of  the 
great  sanitary  conference  at  Dresden  in  the  spring  of  1893,  wherein 
Austria-Hungary,  France,  Italy  and  Russia  joined,  to  which  England 
sent  representatives,  and  approved  by  commercial  States,  such  as  Bel- 
gium and  the  Netherlands,  proposed  the  substitution  of  combined  and 
moderate  measures,  compatible  with  the  necessities  of  international  and 

inspectors,  both  by  night  and  bj  day,  over  the  lodging-houBes  where  thej  were  lo- 
cated. Fortunately,  the  amount  of  sickness  then  was  slight,  and  every  assistance 
was  given  the  medical  officer  by  the  keepers  of  the  lodging-houses  in  removing  the 
patients,  as  soon  as  ill,  to  hospital,  and  isolating  suspicious  cases  until  the  nature  of 
the  disease  could  be  ascertained."  Dr.  Taylor  is  of  opinion  that  Russian  and  Polish 
Jews  are  predisposed  to  typhus  fever,  which,  indeed,  is  an  indigenous  disease  among 
them.  ^*  Again,  on  boarding  the  steamer,  are  the  emigrants  medically  examined, 
and  any  suspicious  case  which  has  escaped  detection  before,  or  become  suddenly  de- 
veloped, is  sent  back  for  treatment  and  isolation.  Thus,  in  fact,  notwithstanding  the 
predisposition  to  disease,  there  is  but  little  of  it.  Sanitary  science  conquers.  The 
flushing  of  boarding-houses  with  clean  water  and  disinfectants  is  a  continuous  pro- 
cess, and  the  like  on  board  the  steamers  themselves;  and  such  being  the  precaution 
in  ordinary  times  adopted,  it  stands  to  reason  that  they  shall  not  be  abated  at  the 
present  juncture;  it  has  simply  to  be  recorded  that  four  cases  of  cholera,  and  four 
only,  have  occurred  at  Liverpool,  each  person  having  been  suffering  from  infection 
npon  arrival  in  the  city.  They  were  all  Russian  Jews.  Three  were  treated  at  the 
Corporation  Infection  Hospital  at  Park  Hill;  the  fourth,  through  accident,  being  re- 
moved to  the  work-house  at  Brownlow  Hill.  Two  died  and  two  recovered;  but  the 
contagion  was  killed.  Not  another  person  caught  it.**  At  Southampton,  England, 
there  was  said  to  be  no  oppression  from  quarantine.  Articles  in  the  N.  7.  Evening 
Poit,  November  16,  1892,  give  the  data  of  the  methods  of  protection  employed,  on 
the  authority  of  Dr.  Harris,  the  Health  Officer  of  Southampton,  and  says:  "The 
medical  officers,  however,  were  all  vigilant,  and  were  ready  to  stamp  out  individual 
cases  as  soon  as  they  appeared;  and  in  spite  of  the  close  proximity  of  the  infected 
ports,  but  eight  cases  of  cholera  occurred  in  England  during  the  late  epidemic  in 
Europe.  There  was  everywhere  manifest  a  desire  to  protect  private  rights  as  far  as 
possible,  and  but  one  vessel  was  detained  for  any  length  of  time  in  an  English  port. 
This  detention  was  at  Gravesend,  and  lasted  seventeen  days.  The  passengers  were 
promptly  removed  from  the  infected  vessel ;  on  their  arrival  in  port  all  passengers 
were  permitted  to  land  and  proceed  to  their  destinations  when  the  ship  reached  port, 
they  being,  however,  first  required  to  give  their  names  and  prospective  addresses. 
Through  an  active  system  of  telegraphic  and  other  notifications,  the  Health  Officers 
of  the  various  towns  for  which  these  passengers  left  were  apprised  of  their  coming, 
and  for  a  period  of  five  days,  at  least,  they  were  visited  three  times  a  day  by  the  gov- 
ernment physicians.  A  failure  to  give  the  proper  address,  which,  upon  several  occa- 
sions, led  to  the  appearance  of  cholera,  subjected  the  person  offending  to  a  heavy 
fine.  It  did  not  appear  that  there  was  any  general  disinfection  of  baggage,  bat,  on 
several  occasions,  cargoes  of  food  and  hay  from  infected  ports  were  deuied  admission 
to  English  ports.  At  Grimsby,  Dr.  Newby  promptly  had  a  cargo  of  fish  and  fruit 
thrown  overboard  from  a  vessel  on  which  four  cases  of  cholera  had  developed. 
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interstate  intercourse  and  commerce^  for  the  haphazard  and  arbitrary 
action  of  individual  States  and  local  authorities,  moved  often  by  undue 
apprehension  and  panic  to  reckless  and  destructive  action. 

Obviously  upon  subjects  connected  with  immigration,  and  those  as 
stated  in  the  opinion  already  quoted,  ^'  where  uniformity  of  regulation 
affecting  alike  all  the  States  is  required,  only  that  authority  can  act 
which  can  speak  for  the  whole  country/*  Within  its  own  territory, 
under  sanction  of  its  laws,  nothing  fails  to  swift  and  sufficient  proteo-' 
tion  for  all  the  interests  committed  to  its  care.  Its  intervention  was 
provided  for  in  the  laws  which  organized  the  Marine  Hospital  Service 
and  the  National  Board  of  Health,  and  particularly  in  the  legislation 
of  1878  and  1879.*  On  occasions  of  necessity,  national  resources  bad 
been  used  to  meet  the  emergency,  especially  in  the  Southern  States. 
In  September,  1892,  the  aid  of  the  administration  was  again  invoked, 
and  orders  from  the  President  and  the  Secretaries  of  the  Treasury  and 
the  Navy  stopped  the  threatened  evils  almost  at  once.  From  this 
history  we  may  conclude  that  this  latest  law  invites  a  careful  study. 

1.  The  radical  and  at  the  same  time  conservative  change  of  authority 
is  to  bo  noticed  in  the  first  instance.*    By  the  second  and  sixth  seo- 

1  See  acts  of  CongreBS,  April  29,  1878;  June  2,  1879;  Feb.  15,  1898,  ^  7,  9.  Joint 
resolutions  of  Congress,  June  14,  1879,  authorizing  the  Secretary  of  the  Navy  to 
place  gratuitously  at  the  disposal  of  the  local  health  officers  of  any  port,  for  quaran- 
tine purposes,  such  vessels  or  hulks  as  are  not  required  for  the  use  of  the  govern- 
ment. Opinion  of  Attorney-General,  September  1,  1892.  Circular  of  the  Trftasuiy 
Department  office  of  the  Supervising  Surgeon-General  United  States  Marine  Hospi- 
tal Service,  September  1,  1892.  U.  S.  revenue  cutters  were  stationed  at  Delaware 
breakwater  and  at  Cape  Charles,  Va.,  in  aid  of  quarantine  on  this  coast  in  1892. 

^  An  act  granting  additional  quarantine  powers  and  imposing  additional  duties  upon 

the  Marine  Hospital  Service. 

Be  it  enacted  by  the  Senate  and  House  of  Repre^entaHves  of  the  United  States  of 
America  in  Congress  assernbled,  That  it  shall  be  unlawful  for  any  merohant  ship  or 
other  vessel  from  any  foreign  port  or  place  to  enter  any  port  of  the  United  StatM 
except  in  accordance  with  the  provisions  of  this  act  and  with  such  rules  and  regnU- 
tions  of  State  and  municipal  health  authorities  as  may  be  made  in  pursuance  of,  or 
cousistent  with,  this  act;  and  any  such  vessel  which  shall  enter,  or  attempt  to  entfr. 
a  port  of  the  United  States  in  violation  thereof  shall  forfeit  to  the  United  States  a 
sum,  to  be  awarded  in  the  discretion  of  the  court,  not  exceeding  five  thousand  dol- 
lars, which  shall  be  a  lien  upon  said  vessel,  to  be  recovered  by  proceedings  in  the 
proper  district  court  of  the  United  States.  In  all  such  proceedings  the  United  States 
district  attorney  for  such  district  shall  appear  on  behalf  of  the  United  States:  and  all 
such  proceedings  shall  be  conducted  in  accordance  with  the  rules  and  laws  governing 
cases  of  seizure  of  vessels  for  violation  of  the  revenue  laws  of  the  United  States. 

"  §  2.  That  any  vessel  at  any  foreign  port  clearing  for  any  port  or  place  in  the  United 
States  shall  be  required  to  obtain  from  the  consul,  vice-consul,  or  other  consolar 
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tioDS,  use  of  the  State  and  local  quarantines  is  permitted,  and  by  the 
eighth  section  equitable  compensation  is  provided,  for  the  use  of 
buildings  and  apparatus  at  local  stations.  2.  In  the  next  place,  a  pro- 
cedure is  established,  which  not  only  necessitates  immediate  compliance, 

officer  of  the  United  States  at  the  port  of  departure,  or  from  the  medical  officer  where 
such  officer  has  been  detailed  hj  the  President  for  that  purpose,  a  bill  of  health,  in 
duplicate,  in  the  form  prescribed  by  the  Secretary  of  the  Treasury,  setting  forth  the 
sanitary  history  and  condition  of  said  vessel,  and  that  it  has  in  all  respects  complied 
with  the  rules  and  regulations  in  such  cases  prescribed  for  securing  the  best  sanitary 
condition  of  the  said  yessel,  its  cargo,  passengers  and  crew;  and  said  consular  or  medical 
officer  is  required,  before  granting  such  duplicate  bill  of  health,  to  be  satisfied  that  the 
matters  and  things  therein  stated  are  true;  and  for  his  services  in  that  behalf  he  shall 
be  entitled  to  demand  and  receive  such  fees  as  shall  by  lawful  regulation  be  allowed, 
to  be  accounted  for  as  10  required  in  other  cases.  The  President,  in  his  discretion,  is 
authorized  to  detail  any  medical  officer  of  the  government  to  serve  in  the  office  of 
the  consul  at  any  foreign  port  for  the  purpose  of  furnishing  information  and  making 
the  inspection  and  giving  the  bills  of  health  hereinbefore  mentioned.  Any  vessel 
clearing  and  sailing  from  any  such  port  without  such  bill  of  health,  and  entering  any 
port  of  the  United  States,  shall  forfeit  to  the  United  States  not  more  than  five  thou- 
sand dollars,  the  amount  to  be  determined  by  the  court,  which  shall  be  a  lien  on  the 
same,  to  be  recovered  by  proceedings  in  the  proper  district  court  of  the  United 
States.  In  all  such  proceedings  the  United  States  district  attorney  for  such  district 
shall  appear  on  behalf  of  the  United  States ;  and  all  such  proceedings  shall  be  eon- 
ducted  in  accordance  with  the  rules  and  laws  governing  cases  of  seizure  of  vessels 
for  violation  of  the  revenue  laws  of  the  United  States. 

"  §  3.  That  the  Supervising  Surgeon-General  of  the  Marine  Hospital  Service  shall, 
immediately  after  this  act  takes  effect,  examine  the  quarantine  regulations  of  all 
State  and  municipal  boards  of  health,  and  shall,  under  the  direction  of  the  Secretary 
of  the  Treasury,  co-operate  with  and  aid  State  and  municipal  boards  of  health  in  the 
execution  and  enforcement  of  the  rules  and  regulations  of  such  boards  and  in  the 
execution  and  enforcement  of  the  rules  and  regulations  made  by  the  Secretary  of  the 
Treasury  to  prevent  the  introduction  of  contagious  or  infectious  diseases  into  the 
United  States  from  foreign  countries,  and  into  one  State  or  Territory  or  the  District 
of  Columbia  from  another  State  or  Territory  or  the  District  of  Columbia;  and  all 
rules  and  regulations  made  by  the  Secretary  of  the  Treasury  shall  operate  uniformily 
and  in  no  manner  discriminate  against  any  port  or  place;  and  at  such  ports  and 
places  within  the  United  States  as  have  no  quarantine  regulations  under  State  or 
municipal  authority,  where  such  regulations  are,  in  the  opinion  of  the  Secretary  of 
the  Treasury,  necessary  to  prevent  the  introduction  of  contagious  or  infectious  dis- 
eases into  the  United  States  from  foreign  countries,  or  into  one  State  or  Territory  or 
the  District  of  Columbia  from  another  State  or  Territory  or  the  District  of  Columbia, 
and  at  such  ports  and  places  within  the  United  States  where  quarantine  regulations 
exist  under  the  authority  of  the  State  or  municipality,  which  in  the  opinion  of  the 
Secretary  of  the  Treasury,  are  not  sufficient  to  prevent  the  introduction  of  such  dis- 
eases into  the  United  States,  or  into  one  State  or  Territory  or  the  District  of  Columbia 
from  another  State  or  Territory  or  the  District  of  Columbia,  the  Secretary  of  the 
Treasury  shall,  if  in  his  judgment  it  is  necessary  and  proper,  make  such« additional 
rules  and  regulations  as  are  necessary  to  prevent  the  introduction  of  such  diseases 
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with  the  rules  and  regalations  framed  and  published  in  pursuance  of 
the  provisions  of  the  law,  but  by  the  adoption  of  the  precedents 
governing  the  clearance  and  entry  of  vessels,  and  the  practice  in  case^ 
of  seizure  of  vessels  for  violations  of  the  revenue  laws  of  the  United 

into  the  United  States  from  foreign  countries,  or  into  one  State  or  Territory  or  the 
District  of  Columbia  from  another  State  or  Territory  or  the  District  of  Columbia,  and 
when  said  rules  and  regulations  have  been  made,  they  shall  be  promulgated  by  the 
Secretary  of  the  Treasury,  and  enforced  by  the  Sanitary  authorities  of  the  States  and 
municipalities,  where  the  State  or  municipal  health  authorities  will  undertake  to 
execute  and  enforce  them;  but  if  the  State  or  municipal  authorities  shall  fail  or 
refuse  to  enforce  said  rules  and  regulations  the  President  shaU  execute  and  enforce 
the  same,  and  adopt  such  measures  as  in  his  judgment  shall  be  necessary  to  prevent 
the  introduction  or  spread  of  such  diseases,  and  may  detail  or  appoint  officers  for 
that  purpose.  The  Secretary  of  the  Treasury  shall  make  such  rules  and  regulations 
as  are  necessary  to  be  observed  by  vessels  at  the  port  of  departure  and  on  the  voyage, 
where  such  vessels  sail  from  any  foreign  port  or  place  to  any  port  or  place  in  the 
United  States,  to  secure  the  best  sanitary  condition  of  such  vessel,  her  cargo, 
passengers  and  crew;  which  shall  be  published  and  communicated  to  and  enforced 
by  the  consular  officers  of  the  United  States.  None  of  the  penalties  herein  imposed 
shall  attach  to  any  vessel  or  owner  or  officer  thereof  until  a  copy  of  this  act,  with 
the  rules  and  regulations  made  in  pursuance  thereof,  has  been  posted  up  in  the  office 
of  the  consul  or  other  consular  officer  of  the  United  States  for  ten  days,  in  the  port 
from  which  said  vessel  sailed;  and  the  certificate  of  such  consul  or  consular  officer 
over  his  official  signature  shall  be  competent  evidence  of  such  posting  in  any  court 
of  the  United  States. 

*'  §  4.  That  it  shall  be  the  duty  of  the  Supervising  Surgeon-General  of  the  Marine 
Hospital  Service,  under  the  direction  of  the  Secretary  of  the  Treasury,  to  perform 
all  the  duties  in  respect  to  quarantine  and  quarantine  regulations  which  Bje  pro- 
vided for  by  this  act,  and  to  obtain  information  of  the  sanitary  condition  of  foreign 
ports  and  places  from  which  contagious  and  infectious  diseases  are  or  may  be  im- 
ported into  the  United  States,  and  to  this  end  the  consular  officer  of  the  United 
States  at  such  ports  and  places  as  shaU  be  designated  by  the  Secretary  of  the 
Treasury,  shall  make  to  the  Secretary  of  the  Treasury  weekly  reports  of  the  sanitary 
condition  of  the  ports  and  places  at  which  they  are  respectively  stationed,  according 
to  such  forms  as  the  Secretary  of  the  Treasury  shall  prescribe;  and  the  Secretary  of 
the  Treasury  shall  also  obtain,  through  all  sources  accessible,  including  State  and 
municipal  authorities  throughout  the  United  States,  weekly  reports  of  the  sanitary 
condition  of  ports  and  places  within  the  United  States,  and  shall  prepare,  publish, 
and  transmit  to  collector  of  customs,  and  to  State  and  municipal  health  officers  and 
other  sanitarians  weekly  abstracts  of  the  consular  sanitary  reports,  and  other 
pertinent  information  received  by  him,  and  shall  also,  as  far  as  he  may  be  able  by 
means  of  the  voluntary  co-operation  of  State  and  municipal  authorities,  of  public 
associations,  and  private  persons,  procure  information  relating  to  the  climatic  and 
other  conditions  affecting  the  public  health,  and  shall  make  an  annual  report  of  his 
operation  to  Congress,  with  such  recommendations  as  he  may  deem  important  to  the 
public  interest. 

"  g  5.  That  the  Secretary  of  the  Treasury  shall  from  time  to  time  issue  to  the  con- 
sular officers  of  the  United  States,  and  to  the  medical  officers  serving  at  any  foreign 
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States,  much  of  the  embarrassment  from  changes  in  laws  affecting 
shipping  and  commerce,  is  avoided.  3.  Jurisdiction  is  given  to  the 
United  States  District  Courts,  and  in  all  such  proceedings  the  United 
States  district  attorney  for  such  district  shall  appear  on  behalf  of  the 
United  States. 

The  duplicate  bills  of  health,  in  the  form  prescribed  by  the  Secre- 
tary of  the  Treasury,  setting  fourth  the  sanitary  history  and  condition 

port,  and  otherwise  make  pabliclj  known,  the  rules  and  regulations  made  hj  him, 
to  be  used  and  complied  with  by  vessels  in  foreign  ports,  for  securing  the  best 
sanitarj  conditions  of  such  vessels,  their  cargoes,  passengers  and  crew,  before  their 
departure  for  any  port  in  the  United  States,  and  in  the  course  of  the  voyage;  and  all 
such  other  rules  and  regulations  as  shall  be  observed  in  the  inspection  of  the  same 
on  the  arrival  thereof  at  any  quarantine  station  at  the  port  of  destination,  and  for 
the  disinfection  and  isolation  of  the  same,  and  the  treatment  of  cargo  and  persons  on 
board,  so  as  to  prevent  the  introduction  of  cholera,  yellow  fever  or  other  contagious 
or  infectious  diseases;  and  it  shall  not  be  lawful  for  any  vessel  to  enter  said  port  to 
discharge  its  cargo,  or  land  its  passengers,  except  upon  a  certificate  of  the  health 
officer  at  such  quarantine  station,  certifying  that  said  rules  and  regulations  have  in 
all  respects  been  observed  and  complied  with,  as  well  on  his  part  as  on  the  part  of 
the  said  vessel  and  its  master,  in  respect  to  the  same  and  to  its  cargo,  passengers  and 
crew;  and  the  master  of  every  such  vessel  shall  produce  and  deliver  to  the  collector 
of  customs  at  said  port  of  entry,  together  with  the  other  papers  of  the  vessel,  the 
said  bills  of  health  required  to  be  obtained  at  the  port  of  departure  and  the  certificate 
herein  required  to  be  obtained  from  the  health  officer  at  the  port  of  entry;  and  that  the 
bills  of  health  herein  prescribed  shall  be  considered  as  part  of  the  ship's  papers,  and 
when  duly  certified  to  by  the  proper  consular  or  other  officer  of  the  United  States, 
over  to  his  official  signature  and  seal,  shall  be  accepted  as  evidence  of  the  statements 
therein  contained  in  any  court  of  the  United  States. 

"  g  6.  That  on  the  arrival  of  an  infected  vessel  at  any  port  not  provided  with 
proper  facilities  for  treatment  of  the  same,  the  Secretary  of  the  Treasury  may 
remand  said  vessel,  at  its  own  expense,  to  the  nearest  national  or  other  quarantine 
ilation,  where  accommodations  and  appliances  are  provided  for  the  necessary  disin- 
fection and  treatment  of  the  vessel,  passengers  and  cargo;  and  after  treatment  of 
any  infected  vessel  at  a  national  quarantine  station,  and  after  certificate  shall  have 
been  given  by  the  United  States  quarantine  ofi^cer  at  said  station  that  the  vessel, 
cargo  and  passengers  are  each  and  all  free  from  infectious  disease,  or  danger  of  con- 
veying the  same,  said  vessel  shall  be  admitted  to  entry  to  any  port  of  the  United 
States  named  within  the  certificate.  But  at  any  ports  where  sufficient  quarantine 
provision  has  been  made  by  State  or  local  authorities,  the  Secretary  of  the  Treasury 
may  direct  vessels  bound  for  said  ports  to  undergo  quarantine  at  said  State  or  local 
station. 

*'g  7.  That  whenever  it  shall  be  shown  to  the  satisfaction  of  the  President  that 
by  reason  of  the  existence  of  cholera  or  other  infectious  or  contagious  diseases  in  a 
foreign  country  there  is  serious  danger  of  the  introduction  of  the  same  into  the  United 
States,  and  that  notwithstanding  the  quarantine  defense  this  danger  is  so  increased 
by  the  introduction  of  persons  or  property  from  such  country  that  a  suspension  of  the 
right  to  introduce  the  same  is  demanded  in  the  interest  of  the  public  health,  the  Presi- 
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of  said  vessel,  and  tliat  it  has  in  all  respects  complied  with  the  rules 
and  regnlations  in  such  case  prescribed  for  securing  the  best  sanitary 
conditions  of  the  said  vessel,  its  cargo,  passengers  and  crew ;  whidi 
"  any  vessel  at  any  foreign  port,  clearing  for  any  port  or  place  in  the 
United  States,  shall  be  required  to  obtain  from  the  consular  officer  of 
the  United  States  at  the  port  of  departure,  or  from  the  medical  officer 
detailed. by  the  President  at  such  port  for  said  purpose,  together  with 
a  certificate  of  the  health  officer  at  the  quarantine  station  at  the  port 
of  entry,  that  the  rules  and  regulations  have  in  all  respects  been  ob- 
served and  complied  with,  as  well  on  his  part  as  on  the  part  of  the  said 
vessel  and  its  master,  in  respect  to  the  same,  and  to  its  cargo,  passen* 
gcrs  and  crew,  are  made  parts  of  the  ship's  papers  at  the  port  of  entry, 
and  when  duly  certified  shall  be  accepted  as  evidence  of  the  state- 
ments therein  contained,  in  any  court  of  the  United  States.  Entry 
therefore  is  only  to  be  made,  when  all  the  information  obtained  through 
the  provisions  of  this  act  has  become  available,  and  the  necessary 
precautions  have  been  taken.  An  infected  vessel  arriving  at  any  port 
not  provided  with  proper  facilities  for  treatment  of  the  same,  may  be 
remanded  at  its  own  expense  by  the  Secretary  of  the  Treasury  to  the 
nearest  national  or  other  quarantine  station,  where  accommodatioDS 
and  appliances  are  provided  for  the  necessary  disinfection  and  treat- 
ment of  the  vessel,  passengers  and  cargo,  and  after  certificate  sliall  have 
been  given  by  the  United  States  quarantine  officer,  "  that  the  vessel, 
cargo  and  p^sengers  are  each  and  all  free  from  infectious  disease,  and 
danger  of  conveying  the  same,  said  vessel  shall  be  admitted  to  entry  to 
any  port  of  the  United  States  named  within  the  certificate."     The  au- 

dent  sliall  have  power  to  prohibit,  in  whole  or  in  part,  the  introdaction  of  penons 
and  property  from  such  conntries  or  places  as  he  shall  designate,  and  for  such  period 
of  time  as  he  maj  deem  necessary. 

* '  §  8.  That  whenever  the  proper  authorities  of  a  State  shall  surrender  to  tiie 
United  States  the  use  of  the  buildings  and  disinfecting  apparatus  at  a  State  quaran- 
tine station,  the  Secretary  of  the  Treasury  shall  be  authorized  to  receive  them,  and 
to  pay  a  reasonable  compensation  to  the  State  for  their  use,  if,  in  his  opinion,  ihej 
are  necessary  to  the  United  States. 

"§  0.  That  the  act  entititled  ''An  act  to  prevent  the  introduction  of  infectious  or 
contagious  diseases  into  the  United  States,  and  to  establish  a  national  board  of 
health,"  approved  March  third,  eighteen  hundred  and  seventy-nine,  be,  and  theearoe 
is  hereby  repealed.  And*  the  Secretary  of  the  Treasury  is  directed  to  obtain  posses- 
sion of  any  property,  furniture,  books,  papers,  or  records  belonging  to  the  United 
States  which  are  not  in  the  possession  of  an  officer  of  the  United  States  under  the 
Treasury  Department  which  were  formerly  in  the  use  of  the  National  Board  of 
Health  or  any  officer  or  employee  thereof."    Approved  February  15,  1898. 
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thority  of  the  President  to  suspend  immigration  from  any  country 
where  there  is  the  serious  danger  described  in  this  law  is  maintained. 
This  act,  although  supplemental  to  former  laws,  necessarily  replaces 
many  of  tbeir  provisions,  and,  in  express  terms,  repeals  the  act  of 
March  3,  1879,  entitled  ^'  an  act  to  prevent  the  introduction  of  infec- 
tious or  contagious  diseases  into  the  United  States,  and  to  establish  a 
National  Board  of  Health."  The  law  itself  is  to  be  found  below  in 
the  notes. 

It  would  seem  an  omission  in  the  law,  if  considered  separately,  that 
the  ship  alone  is  regarded  as  the  matter  or  thing  affected  by  these 
quarantine  regulations,  and  cargo  and  passengers  embarked  liave,  on 
arrival  at  the  port  of  entry,  no  special  recognition,  so  that  individual 
claims  or  rights  to  property  or  liberty  are,  as  it  were,  dependent  upon 
the  treatment  of  the  ship,  or  must  be  sought  at  large  either  under  the 
guarantees  of  the  Constitution  or  of  other  legislation.  At  any  local 
station  State  laws  may  be  appealed  to,  and  the  provisions  are  general, 
as  in  the  quarantine  laws  of  the  State  of  New  York,  at  least  since  1868, 
that :  1.  The  decision  of  the  health  ofScer  as  to  the  detention  of  a 
vessel  or  cargo  shall  be  rendered  within  twenty-four  hours.  2.  "  On 
the  arrival  of  an  infected  vessel  all  well  persons  on  board  shall  have 
their  freedom  as  soon  as  possible  consistently  with  the  regulations  pre- 
scribed by  or  pursuant  to  law ;  all  such  persons  shall  be  immediately 
transferred  to  the  hospital  set  apart  for  their  reception,  and  the  vessel 
unladen,  purified  and  admitted  to  practique  as  soon  as  possible."*  An 
appeal  to  a  board  of  superior  officers  within  twelve  hours  is  also  allowed 
by  the  State  law. 

The  right  to  relief  from  unlawful  imprisonment  through  the 
instrumentality  of  the  writ  of  haheaa  corpus  has  already  been  discussed. 
^'  It  is  not  the  creation  of  any  statute,  but  exists  as  part  of  the  common 
law.*  The  writ  cannot  be  abrogated  or  its  efficiency  impaired  by  legis- 
lative action,  and  cases  within  the  relief  afforded  by  the  writ  at  com- 
mon law  cannot  under  the  State  Constitution  be  placed  beyond  its 


»  Chap.  661,  N.  T.  Laws  1898,  art.  7,  §§  112.  126.  114;  chap.  858  N.  T.  L.  186. 
d(M}9.  Id  spite  of  these  safe-guards  during  the  cholera  panic  at  New  York  quaran- 
tine in  1892  the  steamship  Normania,  from  an  English  port,  was  treated  as  a  convict 
▼easel,  and  her  contents,  including  cabin  passengers,  were  "tabooed  **  in  savage  fash- 
ion, and  imprisoned  for  many  days  until  it  was  found  that  not  even  in  this  way 
could  the  detention  be  justified. 

•  People,  ex  rel.  Tweed,  v.  Liscomb.  60  N.  Y.  559;  Ex  parU  Lange.  18  Wall.  188; 
Ex  parte  Royal,  117  U.  S.  241;  Ex  pa/rU  Siebold,  100  U.  8.  871.  See  Chap.  VI, 
notes  2,  8.  p.  117. 
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reach.  The  various  statntes  relating  to  the  writ  have  not  been  intended 
to  detract  from  its  force,  but  to  add  to  its  efficiency,  has  been  held  alike 
in  State  and  in  National  courts." 

What  law  or  justice  require  in  a  particular  case,  is  often  an  embar- 
rassing question  to  the  court  or  judicial  officer  before  whom  the  peti- 
tioner is  brought,  was  said  by  the  Supreme  Court  in  £00  parte  Royal, 
but  the  same  court  held  in  Ex  parte  Lange*  that  "  where  a  prisouer 
shows  that  he  is  held  under  a  judgment  of  a  Federal  court,  made  with- 
out  authority  of  law,  the  Supreme  Court  will,  by  writs  of  habeas  corpiu 
and  certiorari,  look  into  the  record  so  far  as  to  ascertain  that  fact,  and 
if  it  is  found  to  be  so,  will  discharge  the  prisoner,  and  that  the  power 
of  the  courts  of  this  country  over  their  judgments,  orders  and  decrees 
cannot  be  so  used  as  to  violate  the  guaranties  of  personal  rights  found 
in  the  common  law  and  in  the  Constitutions  of  the  States  and  the 
Union.     In  many  cases  already  cited,  and  in  the  latest  decisions  under 
the  Chinese  Exclusion  Acts,  and  the  Geary  Law,  these  principles  have 
been  applied  to  cases  of  detention,  under  police  laws,  and  by  Federal 
officers  charged  with  their  execution.     It  cannot  be   supposed   that 
quarantine  or  health  laws  form  an  exception,  and  the  appeal  by  habetu 
corpus  from  the  arbitrary  discretionary  action  of  a  health  officer  to  the 
judicial  discretion  vested  in  judges  of  the  United  States  still  remains 
for  protection  against  oppression,  even  though  it  be  in  the  guise  of 
sanitary  measures  or  a  quarantine.     Keason  must  prevail,  and  in  the 
language  of  the  opinion  in  the  Lange  case,  "  there  is  no  more  sacred 
duty  of  a  court  than  in  a  case  properly  before  it,  to  maintain  unim- 
paired those  securities  for  the  personal  rights  of  the  individual  which 
have  received  for  ages  the  sanction  of  the  jurist  and  the  statesman ; 
and  in  such  cases  no  narrow  or  illiberal  construction  should   be  given 
to  the  words  of  the  fundamental  law  in  which  they  are  embodied.'* 
We  have  seen  in  other  cases  that  an  unreasonable  construction  of  powers 
or  duties  conferred  by  law  upon  ministerial  officers,  will  not  be  upheld 
by  the  courts,  and  that  the  letter  of  a  statute  is  not  to  govern,  when 
the  effect  is  in  violation  of  the  spirit  of  the  law,  or  the  intention  of  the 
law-makers,  and  the  presumption  of  the  real  purpose  in  view,  which 
is  necessarily  conclusive,  as  in  the  Church  of  the  Holy  Trinity  v.  The 
United  States  cited  in  a  previous  chapter.'    The  precedents  there  given 

^  Ex  parte  Lange,  18  WaU.  178. 

•The  Church  of  the  Holy  Trinity  v.  United  States,  148  U.  S.  457;  see  chap.  XVII, 
p.  891,  note  1 ;  and  see,  also,  Late  Corp.  of  Latter  Day  Saints  v.United  States,  126  U.S.  1* 
as  to  the  right  of  the  sovereign  goyemment  as  parens  patriae  to  sapervise  the  acts  of 
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of  the  interference  of  the  courts  in  an  unreasonable  interpretation  of  a  law 
are  many  and  varied,  both  in  this  country  and  England,  supported  by  the 
opinions  of  great  jurists  from  which  quotations  are  made  in  the  record 
above  mentioned.  In  a  recent  well-considered  case  the  Court  of 
Appeals  in  Kew  York,  Mr.  Justice  Peckham  delivering  the  opinion, 
holds  that  where  an  act  required  to  be  performed  by  a  public  officer 
is  of  a  public  nature,  in  the  execution  of  which  the  public  is  in- 
terested, its  performance  may  be  compelled  by  mandamus  sued  out  upon 
the  relation  of  any  citizen  having  an  interest,  as  one  of  the  public,  in  the 
performance  of  the  act,"  and  says  further  that  it  is  urged  in  the  case  be- 
fore them,  that  because  the  defendants  '^  have  met  and  performed  the  duty 
of  division  and  filed  their  certificate,  such  action  is  in  its  nature  judicial, 
or  any  rate  it  is  one  which  requires  large  discretion  in  its  performance- 
and  for  these  reasons  it  cannot  be  reviewed  by  the  courts.  Undoubt- 
edly there  is  a  discretion  to  be  exercised  in  the  division  by  the  board, 
and  with  the  exercise  thereof,  this  court  has  as  little  inclination  as  right 
to  interfere.  By  the  action  already  taken  the  relators  in  these  proceed- 
ings have  been  aggrieved.  Mandamus  is  the  only  remedy  in  such  a 
case.  The  court  duly  interferes  to  compel  the  performance  (of  defend- 
ant's doty).  What  they  have  done  is  utterly  void  and  of  no  effect- 
We  can  only  interfere  so  far  as  to  direct  them  to  come  together  and 
perform  their  duty,  and  make  a  constitutional  division  of  their  county." 
Such  and  other  legal  remedies  are  open  to  persons  injured,  and  it  would 
seem  that  unreasonable,  arbitrary  and  unnecessary  oppressive  quaran- 
tine measures  may  be  controlled,  and  health  officers  may  be  compelled, 
if  necessary,  to  perform  their  duty  in  a  lawful  and  constitutional  way. 
A  wise  moderation  however  has  prevailed  in  the  courts  to  prevent 
any  interference  that  would  militate  against  the  great  object  of  all 
quarantine  measures,  that  of  securing  the  safety  of  the  population  of 
the  country  or  the  district  threatened  by  danger  from  pestilence  or  dis- 
ease. The  duty  and  authority  still  remain  with  State  administrations 
to  protect  their  territory,  as  will  be  seen  in  the  case  of  the  Minneapolis,* 

public  and  charitable  institatioDS  and  of  other  funds  become  bona  vacantia  or  appro, 
priated  to  illegal  purposes  to  cause  them  to  be  applied  in  a  lawful  manner;  as  to 
abuse  of  discretionary  power,  see  chap.  XV,  p.  847,  note  2;  Baird  ▼.  Supervisors,  188 
N.  Y.  96. 

>  Biinn.,  St.  P.  &  S.  S.  M.  By.  Co.  v.  Milner  etal^TJ,  8.  Cir.  Ct.,  W.  D.,  Mich., 
N.  D.^July  29, 1898, 07  Fed.  R.  276;  Mich.  L.,  act  of  June  20, 1886,  amended  April  26, 
1898;  U.  S.  Laws,  act  of  Feb.  16,  1898;  Brown  ▼.  Maryland,  12  Wheat.  419-488* 
Cratcher  ▼.  Kentucky,  141  U.  S.  47;  License  Cases,  6  How.  604-676. 
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St.  p.  &  S.  S.  M.  By.  Co.  v.  Milner  et  al.j  decided  in  the  United  States 
Circuit  Court  of  Miciiigan,  July  29,  1898. 

This  was  a  bill  brought  bj  the  railway  company  against  the  Michigan 
State  Board  of  Health  to  restrain  them  from  enforcing  State  quarantine 
regulations,  and  the  hearing  was  before  the  United  States  District 
Judges  Severens  and  Sage.  Passengers  on  the  Canadian  Pacific  raU- 
road  were  detained  at  a  point  opposite  Sault  Ste.  Marie,  and  prohibited 
from  entering  the  State  of  Michigan,  until  they  had  undergone  quaran- 
tine detention  and  their  baggage  had  been  disinfected  as  prescribed  in 
the  rules  of  the  State  Board  of  Health.  The  court  says :  *'  The  motion 
for  a  preliminary  injunction  will  be  overruled  for  the  following  reasons: 

1.  In  Brown  v.  Maryland  Chief  Justice  Marshall  recognized  that  the 
removal  or  destruction  of  infectious  or  unsound  articles  was  undoubt. 
edly  an  exercise  of  the  police  power  of  the  State,  and  an  exception  to 
the  prohibition  resulting  from  the  exclusive  power  of  Congress  to  regu- 
late the  operations  of  foreign  and  interstate  commerce ;  and  that  laws 
of  the  United  States  expressly  sanction  the  health  laws  of  the  several 
States.  In  the  License  cases.  Chief  Justice  Taney  declared  that  ^'  it 
must  be  remembered  that  disease,  pestilence  and  pauperism,  are  not 
subjects  of  commerce,  although  sometimes  among  the  attendant  evils. 
They  are  not  things  to  be  regulated  and  trafficked  in,  but  to  be  pre- 
vented  as  far  as  human  foresight  or  human  means  can  guard  against 
them."  In  Crutcher  v.  Kentucky,  Justice  Bradley  referred  to  these 
cases  with  approval,  and  stated  with  great  clearness  and  force  the  dis- 
tinction between  the  exercise  of  its  police  power  by  a  State,  and  an 
attempt  to  legislate  upon  matters  of  interstate  or  foreign  commerce, 
which  are  exclusively  within  the  power  of  the  federal  government. 
These  authorities  render  it  unnecessary  to  refer  particularly  to  the 
cases  cited  for  the  complainant.  It  is  sufficient  to  say  that  they  all  relate 
to  State  enactments  concerning  articles  of  commerce,  and  hence  are  not 
applicable  here.  Moreover,  the  Quarantine  Act  of  Congress,  approved 
February  15,  1893,  expressly  recognizes  the  validity  of  State  laws,  and 
in  section  3  requires  the  supervising  Surgeon-General  of  the  Marine 
Hospital  service  to  co-operate  with  and  aid  State  and  m  unicipal  Boards  of 
Health  in  the  execution  and  enforcement  of  their  rules  and  r^ulations. 

2.  We  find  nothing  in  any  existing  treaty  with  Norway  and  Sweden 
in  conflict  with  the  institution  or  enforcement  by  any  one  or  more  of 
the  States  of  this  Union  of  quarantine  regulations. 

8.  We  do  not  deem  it  necessary  to  express  an  opinion  whether  the 
provision  of  the  Michigan  statute,  making  it  a  misdemeanor  to  violate 
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^  the  rules  of  the  State  Board  of  Health,  adopted  in  parsnanoe  of  the 
act,  is  in  conflict  with  the  Constitution  of  Michigan,  for  we  should 
not,  even  if  we  were  of  opinion  that  it  is  unconstitutional,  undertake  to 
issue  an  injunction  against  criminal  prosecution  bj  the  State.  That 
the  legislature  might  authorize  the  board  to  adopt  rules  is,  we  think, 
beyond  question.  Such  rules  are  essential  to  the  proper  enforcement 
of  the  law. 

*^  4.  As  to  the  objection  that  passengers  from  non-infected  countries 
and  localities  are  detained,  the  answer  is,  that  such  detentions  are,  in  the 
nature  of  the  case,  to  a  certain  extent,  unavoidable ;  and  passengers 
from  such  countries  and  local  ties  may  have  become  properly  subject  to 
detention^  by  reason  of  having  mingled  with  others  who  could  commu- 
nicate pestilence  or  disease  to  which  they  themselves  had  been  exposed 
or  subjected.  An  opportunity  for  examination  and  inspection  is  indis- 
pensable also. 

^^  5.  The  objection  that  passengers  who  had  certificates  from  United 
States  inspectors  were  detained,  is  not  tenable.  The  States  may  exer- 
cise their  police  power  according  to  their  own  discretion,  and  by  means 
of  their  own  officials  and  methods.  The  inconvenience  resulting  to 
emigrants  and  travelers  from  being  halted  and  subjected  to  examina- 
tion and  detention  at  State  lines,  is  of  trifling  importance  at  a  time 
when  every  effort  is  required,  and  is  being  put  forth  to  prevent  the 
introduction  and  spread  of  pestilential  and  communicable  diseases. 
The  costs  and  charges  which  are  incurred  in  such  quarantine  inspec- 
tion may  lawfully  be  imposed  on  the  railway  company,  as  being  incident 
to  the  business  in  which  it  is  engaged.  The  costs  of  the  motion  will 
be  taxed  to  the  complainant.'' 
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CHAPTER    XIX. 

RECENT  STATE  POLICE  LEGISLATION. 

State  police  legislation  has  at  least  kept  pace  with  the  natioDal  in  the 
advance  made  in  the  last  few  years,  bat  whether  equally  sustained,  or 
still  within  its  boundaries,  it  were  difficult  to  judge.  It  is  more  varied 
and  may  be  tried  under  two  constitutions  instead  of  one,  that  of  the 
Union  and  that  of  the  State.'  We  have  already  noticed  the  anti-truck, 
labor,  holiday,  oleomargarine,  game,  railroad,  elevators,  buildings, 
health  and  liquor  laws,  and  many  others  discussed  in  the  preceding 
pages.  But  a  wider  range  is  necessary  in  the  so-called  ^^  Stock-Killing 
Act "  of  Colorado,  or  if  we  are  to  be  bound  by  the  agency  law,  or  the 
water-shed  law,  or  the  construction  claimed  of  the  quarantine  law  of 
Kew  York  State,  or  the  so-called  ^'  Dispensary  Act "  in  South  Carolina.' 

An  act  was  passed  by  the  legislature  of  New  York  in  1893  to  amend 
the  Penal  Code,  making  it  a  misdemeanor  for  any  person  to  carry  on 
or  conduct  a  general  mercantile  or  manufacturing  business  within  the 
State,  as  agent  or  manager  for  another  or  others,  who  shall  not  within 
thirty  days  after  the  passage  of  the  act,  file  a  sworn  statement  verified 
by  such  agent  and  principal  as  to  his  agency.     The  effect  upon  com- 

1  Tick  Wo  V.  HopkinB,  118  IT.  S.  856;  Crowley  y.  Chiistenaen,  187  U.  8.  86;  Badd 
V.  State  of  New  York,  148  U.  S.  617. 

*  See  N.  T.  Laws  1808,  chap.  708;  id.,  chap.  189;  id.,  chap.  651,  art.  7;  Soath 
Carolina  Statute  of  Dec  24,  1802;  on  Agency  Law,  see  editorial,  N.  Y.  L.  Journal, 
June  5,  1898,  with  heading,  '*  An  act  for  the  oppression  of  agents;'*  as  to  the  health 
law  under  a  similar  clause  in  the  law  of  1892,  chap.  486;  Young  v.  Flower,  22  N.  Y. 
Snpp.  852;  as  to  S.  Ca.  law,  Cantini  v.  Tillman,  U.  S.  Cir.  Ct.,  S.  Ca.,  54  Fed.  R. 
969.  This  "  Dispensary  Act "  has  been  held  unconstitutional  by  some  of  the  South 
Carolina  State  Courts. 

In  an  opinion  rendered  Dec.  18,  1898,  the  U.  8.  Sup.  Ct.  declined  to  pass  upon 
the  constitutionality  of  this  law.  In  re  Swan,  Adv.  Ops.  No.  5,  p.  209;  57  F^  B- 
485. 

As  to  " Stock  Killing'*  acts,  see  Wadsworth  v.  Union  P.  B.  B.,  88  Pac  R.  514. 

There  was  also  a  State  law  passed  *'  to  promote  the  safety  of  railway  employees  by 
compelling  the  equipment  of  freight  cars  with  automatic  couplers,  chap.  544,  N.  Y. 
L.  1898. 
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mission  houses  selling  and  making  advances  on  goods  is  an  important 
consideration.  Worthy  of  attention  is  the  rule  of  liberty  laid  down  in 
People  V.  Gillson  ;*  the  "  right  of  liberty  also  included  the  privilege  to 
pursue  any  lawful  trade  or  occupation  free  from  restraints  and  criminal 
penalties  not  necessary  for  the  public  good." 

The  jparens  jxUricB  doctrine,  or  the  law  of  necessity,  has  not  hitherto 
been  understood  to  lead  to  the  support  of  a  monopoly  in  a  trade  or 
occupation,  or  tlie  legal  conclusion  that,  because  the  liquor  traffic  may 
be  controlled,  it  may  be  exclusively  carried  on  by  the  government, 
and  the  reasoning  of  the  court  in  Cantini  v.  Tillman  is  read  with  the 
greater  interest  on  this  account.  The  effect  of  the  Dispensary  Act,  as 
the  press  lias  said,  is  that,  in  December,  1892,  ^'  the  State  of  South. 
Carolina  went  into  the  great  industry  of  rum-selling*  on  its  own 
account.  It  is  an  experiment.  The  gist  of  the  extraordinary  act  in 
question  is  contained  in  the  first  two  sections,  the  first  prohibiting  the 
manufacture,  sale,  etc.,  of  any  intoxicating  liquors  within  the  State, 
except  as  otherwise  provided  ;  and  the  second  providing  that  the  Gov- 
ernor shall  appoint  a  commissioner  (a  ^  total  abstainer ' ),  who,  under 
the  regulation  of  the  Board  of  Control,  shall  purchase  all  intoxicating 
liquors  for  sale  in  the  State,  giving  preference  to  home  manufacturers. 
The  immediate  supply  is  to  be  made  through  county  dispensers  alone 

>  People  ▼.  GillBon,  100  N.  Y.  889. 

*  Current  Topics,  Albany  Law  Joomal,  voL  47,  p.  431. 

An  effectiTe  law  of  somewhat  similar  import  has  been  in  force  in  Norway  and 
Sweden  since  1871 .  and  a  law  has  been  proposed  in  1808  by  a  bill  prepared  by  a  royal 
commission,  upon  a  popular  demand  for  it,  to  extend  the  control  of  the  "  Samlag" 
system  beyond  retail  sales  to  all  sales  of  brandy;  see  Laws  of  May  8,  1871,  and  also 
the  preliminary  law  of  Sept.  6, 1845.  In  Switzerland  also  by  a  referendum  of  Sep- 
tember, 1885,  an  alcohol  monopoly  was  adopted.  This  **  braendevin'*  includes  vari- 
ous kinds  of  distilled  spirits  made  from  potatoes  and  grain.  Two  prominent  features 
are  to  be  observed,  the  working  of  this  law  by  its  own  machinery,  and  the  enlist- 
ment of  local  prejudices  and  self-interest  in  its  favor.  The  profits  are  limited  to  a 
small  percentum  less  tnan  five,  and  the  surplus  of  every  samlag  is  distributed  to 
**  cijeeU  for  the  ptiblie  good/'  and  thus  the  communal  interests  are  aided  and  the 
communal  expenses  diminished.  No  manager  of  a  samlag  can  appropriate  to  himself 
any  kind  of  advantages  from  liquor  traffic,  in  either  purchases  or  sales,  and  strict  ac- 
ooants  are  kept,  but  "the  manager  shall  on  his  own  account  have  for  sale  prepared 
food,  coffee,  tea,  milk  and  chocolate."  Three  effects  have  been  shown  by  the  returns 
and  statistics,  taking  five-year  periods  for  observation.  1.  ReductioD  in  the  number 
of  retail  places.  2.  A  moderate  advance  in  the  price  of  brandy,  which  was  very  cheap 
in  these  coantries  in  1845.  8.  There  is  less  consumption.  See  a  valuable  article  in 
three  numbers  in  The  Saturday  Review,  S.  V.,  '*  Alcohol  in  Norway  Seen  by  Norwe- 
gian Eyes,**  June  10,  17,  24,  1808,  vol.  75.  The  Christiana  samlag,  esUblished  Janu- 
ary,  1886,  is  described  more  at  length  in  this  article. 
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under  county  boards  of  control,  who  are  to  take  oaths  and  give  bonds, 
and  may  not  sell  to  any  person  except  upon  the  observance  of  pre- 
scribed formalities."  A  bill  in  equity  was  presented  to  the  United 
States  Circuit  Court  in  the  district  of  South  Carolina  bv  Geromio  Can- 
tini*  and  another,  against  Benjamin  R.  Tillman  and  W.  T.  C.  Bates, 
Governor  and  Treasurer  respectively  of  South  Carolina,  to  enjoin  them 
from  carrying  out,  and  executing  the  provisions  of  law,  relating  to  the 
manufacture  and  sale  of  intoxicating  liquors,  passed  August  8,  1890, 
by  the  State  legislature. 

The  opinion  of  Mr.  Justice  Simonton,  district  judge,  states  the  con- 
clusions to  be  as  follows :  '^  This  is  a  proceeding  to  test  the  constiwU- 
tionality  of  an  act  of  the  General  Assembly  of  South  Carolina,  com- 
monly known  as  the  *  Dispensary  Act.'  The  purpose  of  the  act,  a8 
^expressed  in  its  title,  is  to  prohibit  the  manufacture  and  sale  of  intoxi- 
cating liquors  as  a  beverage  within  this  State,  except  as  herein  provided. 
There  can  be  no  doubt  that  the  purpose  thus  expressed  in  this  act  is 
lawful."  The  Supreme  Court  of  the  United  States,  in  Crowley  v. 
Christensen,  say :  "  By  the  general  concurrence  of  opinion  of  every 
civilized  community  there  are  few  sources  of  crime  and  misery  to 
society  equal  to  the  dramshop,  where  intoxicating  liquors  in  small 
quantities,  to  be  driink  at  the  time,  are  sold  indiscriminately  to  all 
parties  applying.  The  statistics  of  every  State  show  a  greater  amonnt 
of  crime  and  misery  attributable  to  the  use  of  ardent  spirits  obtained 
at  these  liquor  saloons  than  to  any  other  source.  The  sale  of  such 
liquors  in  this  way  has,  therefore,  been  at  all  times  by  the  courts  of 
every  State  considered  as  the  proper  subject  of  legislative  regulation. 
Not  only  may  a  license  be  exacted  from  the  keeper  of  a  saloon, 
before  a  glass  of  his  liquors  can  be  thus  disposed  of,  but  restrictioDS 
may  be  imposed  as  to  the  class  of  persons  to  whom  they  may  be  sold, 
and  the  hours  of  the  day  and  the  days  of  the  week,  on  which  the 
saloons  may  be  opened.  Their  sale  in  that  form  may  be  absolutely 
prohibited.  It  is  a  question  of  public  expediency  and  public  morality, 
and  not  of  Federal  law.  The  police  power  of  the  State  is  fully  com- 
petent to  regulate  the  business,  to  investigate  the  evils,  or  to  suppress 
it  entirely.  There  is  no  inherent  right  in  a  citizen  to  thus  sell  intoxi- 
cating liquors  by  retail.  It  is  not  a  privilege  of  a  citizen  of  the  State, 
or  of  a  citizen  of  the  United  States.  As  it  is  a  business  attended  with 
danger  to  the  community,  it  may,  as  has  been  already  said,  be  entirely 
prohibited,  or  be  permitted  under  such  conditions  as  will  limit  to  the 

1  Cantini  v.  TUlman,  54  Fed.  R.  969;  Crowley  ▼.  Christensen,  187  U.  &  91. 
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QtmoBt  its  evils.  The  manner  and  extent  of  regulation  rests  in  the 
discretion  of  the  governing  power.  *  *  *  It  is  a  matter  of  legis- 
lative will  only." 

The  act  in  question,  in  its  first  section,  declares,  ^^  That  from  and 
after  the  Ist  day  of  Jnly,  A.  D.  1893,  the  manufacture,  sale,  barter  or 
exchange,  or  keeping  or  offering  for  sale,  barter  or  exchange,  within 
this  State,  of  any  spirituous,  malt,  vinous,  fermented  or  other  intoxicat- 
ing liquors,  or  any  compound  or  mixtures  thereof,  by  whatever  name 
called,  which  will  produce  intoxication,  by  any  person,  business  firm, 
corporation  or  association,  shall  be  regulated  and  conducted  as  provided 
in  this  act."  As  we  have  seen,  this  is  within  the  police  power  of  the 
State,  and  it  is  a  matter  of  legislative  will  only.  The  general  scope 
and  purpose  of  the  act  being  thus  lawful,  are  any  of  its  provisions  in 
violation  of  the  Constitution  of  the  United  States  ?  The  proceedings 
alleged  that  the  act  was  in  violation  of,  and  repugnant  to,  section  10, 
article  1,  of  the  Constitution  of  the  United  States.  This  section  has 
nnmerous  provisions.  Those  which  are  sought  to  be  applied  to  this 
case  are  the  clauses  forbidding  any  State  to  pass  any  eaa  post  facto  law, 
or  law  impairing  the  obligation  of  contracts,  and  the  provisions  forbid- 
ding a  State,  without  the  consent  of  Congress,  to  levy  any  imposts  or 
duties  on  imports  or  exports,  except  what  may  be  absolutely  necessary 
for  executing  its  inspection  laws.  The  prohibition  as  to  ^a;  post  facto 
laws^  applies  only  to  crimes.  There  is  no  provision  of  this  act  open  to 
this  objection.  The  question  on  the  other  provisions  stated  was  made 
before  the  Supreme  Court  in  Re  Rahrer.  The  Supreme  Court,  after 
an  exhaustive  argument,  sustained  the  constitutionality  of  this  act  of 
Congress,  and  declared  that  under  its  operation  the  law  of  Kansas  was 
not  in  conflict  with  section  10,  article  1,  of  the  Constitution." 

^Another  objection  to  the  act  is  that  it  is  in  violation  of  section  2, 
article  4  of  the  Constitution  of  the  United  States,  and  of  the  fourteenth 
amendment,  in  that  this  act  discriminates  both  as  to  persons  and  pro- 
dacts.  Section  2,  article  4,  declares  that  the  citizens  of  each  State 
shall  be  entitled  to  all  the  privileges  and  immunities  of  the  citizens  of 
the  several  States;  and  the  fourteenth  amendment  declares  that  no 
State  shall  make  or  enforce  any  law  which  shall  abridge  the  privileges 
or  immunities  of  citizens  of  the  United  States.  But  we  have  seen 
that  the  Supreme  Court,  in  Crowley  v.  Christensen,  has  declared  that 

>  WatooB  V.  Meroer,  8  P^t.  88;  Bailroad  Go.  v.  NeBbit,  10  How.  806;  Locke  v.  New 
Orleans,  4  Wall.  172;  Carpenter  ▼.  Com.,  17  How.  456;  Rt  Rahrer,  140  U.  8.  645. 
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there  is  uo  inherent  right  in  a  citizen  to  sell  intoxicating  liquors  by 
retail.  It  is  not  a  privilege  of  a  citizen  of  a  State,  or  of  a  citizen  of 
the  United  States.  In  Mngler  v.  Kansas,  the  court  say :  ^^  Prior  to 
the  adoption  of  the  fourteenth  amendment,  State  enactments  regulat- 
ing or  prohibiting  the  traffic  in  intoxicating  liquors  raised  no  question 
under  the  Constitution  of  the  United  States.  Such  legislation  was 
left  to  the  discretion  of  the  respective  States,  subject  to  no  other  limita- 
tions than  those  imposed  by  their  own  Constitutions,  or  by  the  general 
principles  supposed  to  limit  all  legislative  power."  Referring  to  the 
contention  that  the  right  to  sell  intoxicating  liquors  was  secured  hj 
the  fourteenth  amendment,  that  case  says :  ^^  So  far  as  such  a  right 
exists,  it  is  not  one  of  the  rights  growing  out  of  citizenship  of  the 
United  States."  In  Beer  Co.  v.  Massachusetts,  it  was  said  that  as  a 
measure  of  police  regulation,  looking  to  the  preservation  of  public 
morals,  a  State  law  prohibiting  the  manufacture  and  sale  of  intoxicating 
liquors  is  not  repugnant  to  any  clause  of  the  Constitution  of  the 
United  States.  And  in  Foster  v.  Kansas,  it  is  declared  to  be  no  longer 
an  open  question.  All  these  cases  are  quoted  and  reaflftrmed  in  the 
case  of  Mugler  v.  Kansas." 

The  rubric  of  that  case^  is  as  follows :  ^^  State  legislation  which  pro- 
hibits the  manufacture  of  spirituous,  malt,  vinous,  fermented,  or  other 
intoxicating  liquors  within  the  limits  of  the  State,  to  be  there  sold  or 
bartered  for  general  use  as  a  beverage,  does  not  necessarily  infringe 
any  right,  privilege  or  immunity  secured  by  the  Constitution  of  the 
United  States,  or  by  the  amendments  thereto. 

'^  The  prohibition  of  the  State  of  Ejtnsas,  in  its  Constitution  and  laws, 
of  the  manufacture  or  sale  within  the  limits  of  tiie  State  of  intoxicating 
Uquors  for  general  use  there  as  a  beverage,  is  fairly  adopted  to  the  end 
of  protecting  the  community  against  the  evils  which  result  from  ex- 
cessive use  of  ardent  spirits,  and  is  not  subject  to  the  objection,  that 
under  the  guise  of  police  regulations,  the  State  is  aiming  to  deprive 
the  citizen  of  his  constitutional  rights.  Lawful  State  legislation,  in  the 
exercise  of  the  poUce  powers  of  the  State,  to  prohibit  the  manufactore 
and  sale  within  the  State  of  spirituous,  malt,  vinous,  fermented  or 
other  intoxicating  liquors,  to  be  used  as  a  beverage,  may  be  enforced 
against  persons  who  at  the  time  happen  to  own  property,  whose  chief 
value  consists  in  its  fitness  for  such  manufacturing  purposes,  without 

1  Mugler  V.  Kansas,  123  U,  S.  650;  Bartemejer  v.  Iowa,  18  WalL  120;  Beer  Go.  f. 
Massachusetts,  97  U.  S.  25;  Foster  v.  Kansas,  112  U.  S.  201. 
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compensating  them  for  the  diminution  in  its  valne  resulting  from  such 
prohibitory  enactments."  The  fourteenth  amendment  is  not  designed 
to  interfere  with  the  power  of  the  State,  sometimes  termed  its  '^  Police 
Power/'  to  prescribe  regulations  to  promote  health,  peace,  morals, 
education  and  good  order  of  the  people.'  !Now  every  greater  includes 
the  less.  If  the  manufacture  and  sale  can  be  entirely  prohibited,  they 
can  be  prohibited  unless  certain  rules  are  complied  with. 

^*  Another  objection  to  the  act  is  that  it  is  repugnant  to  the  third 
clause  of  section  8,  article  1,  of  the  Constitution  of  the  United  States, 
giving  Congress  the  power  to  regulate  commerce  with  foreign  nations. 
We  hare  seen  however  that  by  the  act  of  1890,  Congress  has  expressly 
recognized  and  affirmed  the  right  of  the  States  to  pass  an  act  like  this; 
and  that  this  act  of  Congress  therefore  is  a  regulation  by  it  of  commerce. 
The  last  objection,  because  of  the  repugnancy  to  the  Constitution  of  the 
United  States,  is  that  the  act  is  in  violation  of  the  fifth  amendment, 
which  forbids  the  taking  of  property  without  due  process  of  law,  and 
the  taking  of  private  property  for  public  use  without  just  compensation. 
With  regard  to  this  last  objection,  it  is  disposed  of  by  two  cases  from 
the  Supreme  Court.  In  Transportation  Co.  v.  Chicago,'  "  Acts  done  in 
the  proper  exercise  of  governmental  powers,  and  not  directly  encroach- 
ing on  private  property,  although  their  consequences  may  impair  its 
use,  do  not  entitle  the  owner  of  sufth  property  to  compensation  from 
the  State  or  its  agents,  or  give  him  a  right  of  action."  And  in 
Mngler  v.  Kansas,  above  quoted:  '^Lawful  State  legislation,  in  the 
exercise  of  the  police  power  of  the  State,  to  prohibit  the  manufacture 
and  sale  within  the  State  of  spirituous,  malt,  vinous,  fermented  and 
other  intoxicating  liquors  to  be  used  as  a  beverage,  may  be  enforced 
against  persons  who  at  the  tiHie  happen  to  own  property  whose  chief 
value  consists  in  its  fitness  for  such  manufacturing  purposes,  without 
compensating  them  for  the  diminution  in  its  value  resulting  from  such 
prohibitory  enactments.  A  prohibition  upon  the  use  of  property  for 
purposes  declared  to  be  injurious  to  the  health,  morals  or  safety  of  the 
community,  is  not  an  appropriation  of  property  for  the  public  benefit, 
in  the  sense  in  which  the  taking  of  property  by  the  exercise  of  eminent 
domain  is  such  taking  or  appropriation."  Is  it  withont  due  process  of 
lawf    Every  section  of  this  act  in  which  penalties  are  imposed  proi 

>  Barbier  v.  Connony,  118  U.  S.  27;  see  People  v.  Bd.  H.,  140  N.  T.  1;  Morton  v. 
Blajor,  140  N.  Y.  107. 

>  Transportation  Co.  v.  Chicago,  99  U.  S.  085. 
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vides  for  a  judicial  examination  and  conviction  in  a  court  of  jnstice. 
^'  Law  in  its  regular  course  of  administration  through  courts  of  justice, 
is  due  process,  and  when  secured  by  the  laws  of  the  State,  the  con- 
stitutional requisition  is  satisfied.  Due  process  is  so  secured  by  laws 
operating  on  all  alike,  and  not  subjecting  the  individual  to  the 
arbitrary  exercise  of  the  powers  of  the  government,  unrestrained  by 
the  established  princij^les  of  private  right  and  distributive  justice." 
Even  the  destruction  of  property  in  the  exercise  of  the  police  power  of 
the  State,  when  such  i)roperty  is  used  in  the  violation  of'  law,  in  main- 
taining a  public  nuisance,  is  not  taking  of  property  for  public  use,  and 
does  not  deprive  the  owner  of  it  without  due  process  of  law." 

"  The  complainants  object  to  the  act,  because  it  violates  the  Consti- 
tution of  South  Carolina*  (sections  21,  art.  1),  which  forbids  any  ex 
post  facto  law,  or  law  impairing  the  obligation  of  contracts.  This  has 
been  disposed  of.  Because  it  is  repugnant  to  sections  21  and  20  of  the 
Constitution  of  South  Carolina.  Section  21,  article  2,  requires  that 
every  act  or  resolution  shall  relate  to  but  one  subject,  and  that  shall  be 
expressed  in  its  title.  The  title  of  the  act  is  "  to  prohibit  the  manu- 
facture or  sale  of  intoxicating  liquors  as  a  beverage  within  this  States 
except  as  herein  provided."  I  have  read  the  act  through  carefully, 
and  cannot  see  how  this  objection  can  prevail.  Eegulating  a  thing  is 
the  prohibition  of  it,  except  in  accordance  with  certain  rules.  This  act 
prohibits  the  sale  and  manufacture  of  intoxicating  liquors,  except  under 
certain  regulations  therein  provided.  Even  if  upon  close  examination 
it  should  be  discovered  that  one  section,  the  twenty-fifth,  is  in  conflict 
with  the  Interstate  Commerce  Law,  and  on  this  point  no  opinion  is 
expressed,  still  this  would  not  affect  the  other  sections  of  the  act,  and 
its  main  scope  and  purpose,  the  suppression  of  sales  of  intoxicating 
liquors,  except  by  and  through  the  agency  of  the  State.*  And  it  is 
clear  that  the  rule  asked  for  could  not  be  granted.  It  is  urged  on  be- 
half of  these  complainants  that  they  are  Italian  subjects,  and  are  pro- 
tected by  the  treaty  stipulations  between  Italy  and  the  United  States. 
The  language  of  the  treaty  on  this  point  is  as  follows : 

"  Art.  2.  The  citizens  of  each  of  the  high  contracting  parties  shall 
have  liberties  to  travel  in  the  States  and  Territories  of  the  other ;  to 
carry  on  trade,  wholesale  and  retail ;  to  hire  and  occupy  houses  and 

>  Caldwell  v.  Texas,  187  U.  S.  692;  Freeland  v.  Williams,  181  id.  406;  Moglerr. 
Kansas,  123  U.  S.  623;  San  Antonio  v.  Mehaffj,  96  U.  S.  812;  Woodaon  ▼.  Muidock, 
22  WaU.  351. 

<  HiUs  T.  Bank,  105  U.  S.  819. 
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warehoQfles ;  to  employ  agents  of  their  choice ;  and  generally  to  do  any 
thing  incident  to  or  necessary  for  trade,  upon  the  same  terms  as  the 
natives  of  the  country,  submitting  themselves  to  the  laws  there 
established. 

'^  Art.  3.  The  citizens  of  each  of  the  high  contracting  parties  shall 
receive  in  the  States  and  Territories  of  the  other,  the  most  constant 
protection  and  security  for  their  persons  and  property,  and  shall  enjoy 
in  this  respect  the  same  rights  and  privileges  as  are  or  shall  be  granted 
to  the  natives,  on  their  submitting  themselves  to  the  conditions  im- 
posed upon  the  natives." 

'^  Under  these  articles  the  complainants  have  the  same  rights  as  citi- 
zens of  the  United  States.  It  would  be  absurd  to  say  that  they  have 
greater  rights.  We  have  seen  that  the  right  to  sell  intoxi^ting  liquors 
is  not  a  right  inherent  in  a  citizen,  and  is  not  one  of  the  privileges  of 
American  citizensiiip;  that  it  is  not  within  the  protection  of  the 
amendment ;  that  it  is  Mrithin  the  police  power.  The  police  power  is  a 
right  reserved  by  the  States,  and  has  not  been  delegated  to  the  general 
government.  In  its  lawful  exercise,  the  States  are  absolutely  sovereign. 
Such  exercise  cannot  be  affected  by  any  treaty  stipulations.  ^'Salua 
populi  suprema  lex.^^  There  are  other  and  much  more  grave  ques- 
tions in  this  case  affecting  the  jurisdiction  of  this  court.  The  con- 
clusions reached  render  the  discussion  of  them  at  this  time  unnecessary. 
It  is  best  to  come  at  once  to  a  final  decree.  Let  one  be  entered,  refus- 
ing the  rule,  and  dismissing  the  bill  for  want  of  equity." 

Injunctions  were  granted  in  the  State  courts  against  the  dispenser  in 
Darlington  county,  and  in  other  counties,  and  the  constitutional  ques- 
tions raised  by  the  decisions  in  these  cases  have  not  yet  been  definitely 
passed  upon  by  the  appellate  courts.'  But  the  illustration  of  the 
claims  and  of  the  construction  of  police  powers  cannot  fail  of  interest. 

The  United  States  Supreme  Court,  In  re  Swan,*  declined  to  enter 

1  On  Aagost  18,  1898,  it  was  said  in  the  Herald  correspondence  from  Charleston, 
S.  C,  '*  of  coarse  it  has  not  been  in  force  long  enough  for  an  accurate  opinion  to  be 
formed.  The  law,  after  one  month's  trial,  finds  twentj.four  dispensaries  established 
in  the  thirty-five  counties  of  the  State;  only  fifteen  counties  contain  dispensaries. 
Nearly  half  a  dozen  of  those  now  running  have  temporary  injunctions  hanging  over 
them  in  the  (State)  Circuit  Court  and  other  cases  of  a  similar  nature  are  preparing 
from  one  end  of  the  State  to  the  other." 

*  In  re  Swan,  petitioner,  U.  S.  Sup.  Ct.,Oct.  Term,  1898.  Adv.  Ops.  No,  5,  p.  21)9. 
The  opinion  states  the  rule  as  to  appeals  in  Tiabeas  corpus  and  that  judgments  of 
courts,  whether  Federal  or  State,  may  not  be  attached  collaterally  therein,  but  also 
finds  that:  '*  Under  the  Dispensary  Act  of  South  Carolina  a  constable  is  not  muthorised 


440  POLIOB  POWEBS. 

upoD  an  examination  of  the  constitutionality  of  the  act,  partly  on 
the  ground  that  '*  habeas  corpus  is  not  to  be  used  as  a  writ  of  error." 

This  right  of  a  State  to  engage  immediately  in  trade  on  its 
own  account,  claimed  under  the  South  Carolina  Dispensary  Law, 
principally  ou  moral  grounds,  which  however  may  find  some  support  io 
the  public  charge  of  roads,  bridges,  ferries  and  canals,  was  asserted  in  a 
recent  act  of  Minnesota  in  a  new  direction,  and  as  the  Supreme  Court 
of  that  State  has  found,  unlawfully  and  to  an  extreme.'  It  provided 
for  the  building  and  maintaining,  at  the  charge  of  the  State,  under  the 
management  of  the  Board  of  Railway  and  Warehouse  Commissioners, 
a  warehouse  and  elevator  of  a  total  capacity  of  one  million  five  hun- 
dred thousand  bushels  of  grain  in  Dulath  harbor  on  St.  Louis  bay. 

These  comiyissioners  were  to  appoint  a  suitable  person  as  warehoase- 
man  ''  of  saia  State  elevator  or  warehouse,'*  and  such  assistants  as  are 
necessary,  and  adopt  such  rules  and  regulations  for  the  receiving,  hand- 
ling, storing  and  delivering  grain  as  they  shall  deem  proper,  with 
power,  in  case  they  think  that  any  person  or  combination  of  persons  is 
seeking ''  to  monopolize  said  elevator,"  to  adopt  rules  limiting  the 
amount  of  grain  which  any  one  person,  combination  or  corporation  may 
have  in  the  elevator  at  any  one  time.  They  are  also  required  to  fix  the 
charges  for  storing,  inspecting,  weighing  and  handling  grain,  including 
the  cost  of  receiving  and  delivering,  which  charges  are  to  be  a  lien  on 
the  grain  so  received,  and,  when  collected,  to  be  paid  into  the  State 
treasury  to  the  credit  of  the  grain  and  warehouse  fund.  The  elevator 
is  to  be  ^'  cleaned  and  measured  up  "  once  each  year  to  ascertain  whether 
there  is  any  gain  or  loss  by  the  system  of  dockage.  In  connection  with 
their  other  duties  in  managing  and  operating  this  elevator,  the  commis- 
sioners are  to  keep  on  file,  for  public  inspection,  publications  showing 
the  market  price  of  grain  and  farm  products  in  certain  specified  leading 
markets  of  this  country  and  Europe ;  also,  the  freight  rates  to  such 
markets  by  the  different  means  of  transportation ;  also,  to  publish  a 
weekly  bulletin  showing  the  prices  paid  in  said  markets  for  farm 
products,  and  the  rates  of  freight  between  Duluth  and  Minneapolis  and 

to  seize,  withoat  a  warrant  or  judicial  action,  intoxicating  liquors  in  the  poeaeesion 
of  a  receiver  appointed  by  the  U.  S.  Circuit  Court. 

iL.  Minn,  chap.  30,  1898;  Rippe  v.  Becker,  C|7  N.  W.  R.  881;  see  Waterloo 
Woolen  Man.  Co.  v.  Sbannahan,  128  N.  T.  845;  Booth  ▼.  Town  of  Woodbury,  8S 
Conn.  118;  Nonnan  v.  Kentucky  Bd.  Man.  W.  C.  Ex.,  20  S.  W.  R.  901;  People  ▼. 
Budd.  117  N.  T.  1;  see  Greenfield  v.  Oilman,  140  N.  Y.  168;  Cote  y.  Murphy,  38 
Atl.  R.  190. 
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said  markets,  said  bulletin  to  be  kept  on  file  '*  in  said  institution/'  and 
in  the  office  of  the  commissioners  in  St.  Paul,  and  also  to  be  furnished 
by  mail  to  all  persons  who  may  order  the  same,  at  a  price  to  be  fixed 
by  the  commissioners,  not  exceeding  one  dollar  per  annum.  The  com- 
missioners are  also  to  send  samples  of  grain  being  exported  to  the  various 
leading  markets  of  the  world,  '^  for  inspection  and  to  secure  prices  as  to 
their  market  value,"  that  they  may  know  whether  the  markets  of  Min- 
nesota are  within  a  reasonable  difference  in  price  of  the  markets  of  the 
world.  Said  commission  shall  have  power  to  purchase  and  export  a 
quantity  of  grain  to  any  of  said  mark^,  if  they  deem  such  course  ad- 
visable, in  order  to  ascertain  the  facts  in  the  case;  it  being  the  inten- 
tion of  this  act  to  prevent  monopolization  and  unjust  control  of  the 
markets  of  the  State  for  farm  products." 

The  evident  sole  purpose  of  the  act  is  to  provide  for  the  State  erecting 
an  elevator,  and  itself  going  into  the  grain  elevator  business,  and  de- 
monstrates that  the  statute  in  question  is  repugnant  to  an  express  provi- 
sion of  the  Minnesota  Constitution,  that  ^'  the  State  shall  never  contract 
any  debts  for  works  of  internal  improvement,  or  be  a  party  in  carrying 
out  such  works."  The  historical  review  by  the  court  of  the  motives  that 
led  to  such  constitutitional  inhibition  in  Minnesota  and  other  States 
has  a  large  application  and  determines  the  decision  made  that  "the 
authority  in  a  State  to  regulate  a  given  traffic  or  trade,  under  the  police 
power,  does  not  involve  and  imply  the  right  in  the  State  to  engage  in 
such  traffic  or  trade  itself."  The  court  says  that  "  the  police  power  of 
a  State  to  regulate  a  business  does  not  include  the  power  to  engage  in 
carrying  it  on.  *  *  *  The  right  of  the  State  to  embark  in  the 
construction  and  operation  of  these  works  cannot  be  predicated  on  the 
police  power."  The  distinction  in  cases  is  obvious,  says  a  recent  writer, 
contrasting  this  law  with  the  Dispensary  Act.  "Under  the  police 
power  the  State  of  South  Carolina  might  regulate  the  carrying  on  of 
the  liquor  traffic  by  private  enterprise,  or  might  even  go  as  far  as  to 
prohibit  it  altogether,  but  he  questions  whether  such  power  can  at  once 
be  stretched  to  the  extent  of  authorizing  an  enterprise  of  ordinary 
business  to  be  carried  on  exclusively  by  the  State. 

In  Wadsworth  v.  Union  Pacific  Railroad  the  Supreme  Court  of  Colo- 
rado in  May,  1893,  limited  the  le^slative  power  in  the  regulation  of 
penalties  upon  railroads  in  a  stock  killing  law,  on  the  ground  that  in 
the  sections  criticised  and  overruled  ''  their  operation  might  result  in 
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denying  a  railway  company  the  eqnal  protection  of  the  laws  and  de- 
priving it  of  its  property  without  the  process  of  law."* 

The  law  required  payment,  and  apparently  without  defense  or  pro- 
tection of  any  kind,  for  any  animal  injured  by  any  engine  or  engines, 
car  or  cars,  and  for  many  animals  a  fixed  price  was  made  by  the  law. 
If  no  price  is  fixed,  "  the  owner  or  agent  of  such  stock,  after  the  filing 
as  aforesaid  of  an  affidavit  of  ownership,  which  affidavit  shall  contain 
a  statement  of  class,  grade  and  value  of  such  animal,  shall  select  some 
disinterested  freeholder  of  the  county  where  such  killing  took  place, 
and  shall  notify  such  companjMpr  corporation  of  said  selection ; "  the 
corporation  shall  choose  an  appraiser  and  the  two  a  third ;  and  a  major- 
ity shall  be  sufficient  to  determine  the  appraisal  which  shall  be  certified 
under  oath.  If  the  corporation  make  no  appointment  the  nearest  jus- 
tice of  the  peace  shall  select  three  appraisers.  The  costs  and  amount 
of  appraisal  are  to  be  paid  by  the  railroad  company  in  thirty  days,  or 
the  company  will  be  liable  to  pay  double,  with  reasonable  attorneys 
fees,  etc.  An  exception  is  made  of  the  "stock  getting  through  gate- 
ways," made  by  the  railroad  at  the  request  and  for  the  accommodation 
of  the  complainant,  unless  the  injury  was  occasioned  by  the  fault  of 
the  railroad  company. 

The  court  said,  in  part :  "  Stock-killing  statutes  similar  to  our  own 
have  been  considered  and  held  unconstitutional  in  several  States.  The 
Court  of  Appeals  of  this  State  has  also  expressed  a  like  opinion. 
These  decisions  have  been  placed  upon  various  grounds.  The  statute 
in  question  was^  pbviously  intended  to  be  remedial  as  well  as  penal. 
The  statute  cannot  be  sustained  upon  the  ground  that  it  is  penal.  It 
lacks  an  essential  element  of  a  penal  statute,  in  that  it  permits  the 
penalty  to  be  visited  upon  a  party  not  guilty  of  doing  any  thing  pro- 
hibited, or  of  violating  any  duty  imposed  by  law.  The  statute  cannot 
be  classed  as  merely  remedial,  nor  as  a  statute  of  indemnity,  in  that  it 
fixes  the  amount  to  be  paid  for  certain  kinds  of  animals  by  an  arbi- 
trary schedule  of  prices,  without  allowing  proof  of  their  actual  value. 
As  to  other  kinds  of  animals,  also,  it  provides  for  fixing  their  value  by 
appraisers,  without  allowing  proof  of  their  real  value,  and  in  a  certain 
contingency  the  value  may  be  fixed  by  a  proceeding  wholly  ex  parte. 

"  It  18  no  answer  to  these  objections  that  the  schedule  of  prices  maj 
be  reasonable,  or  that  railroad  companies  may  join  in  the  appraisemeot 

»  Wadsworth  v.  Union  P.  R.  R.,  35  Pac  R.  615;    Colo.  L.  1885,  p.  804,  amendiog 
Qen.  Stat.  Ck>lo.,  1888,  chap.  98,  §§  18,  14. 
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proceedings.  A  statute  cannot  be  considered  merely  remedial  or  com- 
pensatory, which  compels  a  party  to  pay  for  property  destroyed  without 
allowing  him  to  prodace  evidence  of  its  value.  It  is  trne  the  statute 
says  ^^no  railroad  company  shall  at  any  time  be  required  to  pay  more 
than  the  market  value  of  any  animal  killed  or  damaged ;  but  nowhere 
in  the  statute  is  there  any  provision  for  an  ascertainment  of  such  value 
by  evidence,  or  by  the  usual  mode  of  hearing  and  trial,  or  by  any 
mode  of  actual  trial.  The  statute  not  only  makes  a  railroad  company 
unconditionally  liable  for  any  domestic  animal  it  may  kill  or  damage, 
but  it  deprives  the  company  of  the  mode  of  trial  afforded  to  other  liti- 
gants in  like  cases.  By  the  terms  of  the  statute,  when  the  value  of  an 
animal  is  fixed  by  the  schedule,  neither  party  can  vary  the  same;  in 
the  appraisement  of  other  animals  neither  party  can  be  heard  by  wit- 
ness or  counsel.  This  would  seem  to  bear  equally  against  both  parties, 
but  it  does  not.  The  remedy  of  the  statute  being  cumulative,  the 
owner  of  animals  killed  or  damaged  may  resort  to  the  statute,  or  he 
may  rely  upon  his  common  law  action,  as  was  held  in  the  Henderson 
case.  But  when  the  owner  resorts  to  the  statute  there  is  no  alternative 
for  the  railroad  company,  if  the  statute  be  upheld.  In  these  respects 
the  statute  denies  to  railroad  companies  the  equal  protection  of  the 
laws.  It  provides  that  they  may  be  subjected  to  liability  and  to  a 
judgment  without  opportunity  for  hearing  or  trial  according  to  the  law 
of  the  land,  and  thus  they  may  be  deprived  of  their  property  without 
due  process  of  law.  Such  a  statute  cannot  be  upheld  as  constitutional. 
In  this  connection  the  language  of  Mr.  Webster  is  nflost  appropriate: 
"  By  the  law  of  the  land  is  most  clearly  intended  the  general  law,  a 
law  which  hears  before  it  condemns,  which  proceeds  from  inquiry,  and 
renders  judgment  only  after  trial."' 

"  The  legitimate  basis  for  exclusive  State  control  of  any  industry  or 
trade,  as  a  legitimate  means  to  secure  the  safety  of  the  people  and 
their  property,  was  passed  upon  by  the  Supreme  Court  of  Indiana  in 
September,  1893,  in  Lewisville  Natural  Gas  Company  v.  State,  ex  rel. 
Reynolds,  in  respect  to  a  city  ordinance  regulating  the  price  of  natural 
gas  under  a  State  law  in  Indiana,  enacting  '^  the  board  of  trustees  in 
towns,  and  common  councils  of  cities  in  this  State,  shall  have  power  to 

»  Potter,  Dwar.  St.  74;  Suth.  6%.  Const.,  g§  208.  859.  899;  Const.  U.  S.,  art.  14; 
Const.  Colo.,  art  2,  §  25;  Coolej  Const.  Lim.  (6th  ed.),  481;  East  Kingston  v.  Towle, 
48  N.  H.  65;  County  of  San  Mateo  v.  Soatbern  Pac.  R.  Co.,  8  Amer.  and  Eng.  Ry. 
Cas.  1;  Railway  Co.  v.  Outcalt.  Colo.  App.  31.  Pac.  R.  177;  Graves  v.  Railroad  Co., 
5  Mont.  556;  6  Pac.  R.  16:  Dacres  v.  Navigation  Co.  (Wash.),  20  Pac.  R.  601. 
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provide  by  ordinance  reasonable  regulations  for  the  safe  snpplj,  distri- 
bution and  consumption  of  natural  gas  within  the  respective  limits  of 
such  towns  and  cities,  and  to  require  persons  or  companies  to  whom 
the  privilege  of  using  the  streets  and  alleys  in  such  towns  and  cities  is 
granted  for  the  supply  and  distribution  of  such  gas  to  pay  a  reasonable 
license  for  such  franchise  and  privilege."' 

It  was  decided  that  municipal  corporations  have  not  such  power, 
either  at  common  law  or  by  statute.  The  opinion  states :  ^^  The  courts 
take  judicial  notice  of  the  fact  that  natural  gas  is  in  a  high  d^ree 
inflammable  and  explosive,  and  so  dangerous  that  its  use  may  be  made 
the  subject  of  police  regulation.  As  the  public  safety  is  always  the 
highest  consideration  in  all  legislation,  it  is  fair  to  presume  that  when 
the  act  under  discussion  was  passed,  the  General  Assembly  had  in  view 
the  safety  of  the  people  of  the  State.  Some  police  regulation  in  the 
localities  in  which  natural  gas  was  to  be  used,  in  order  to  secure  the 
safety  of  the  people  and  their  property,  was  an  absolute  necessity. 
There  is  not  a  word  or  syllable  to  be  found  in  the  act  indicating  that 
the  General  Assembly  had  in  view  any  other  purpose  than  that  of 
securing  the  safe  supply  and  use  of  natural  gas.  To  secure  the  safe 
supply  and  use  of  natural  gas  is  one  thing,  and  to  fix  the  price  at 
which  gas  shall  be  supplied  is  another  and  quite  a  different  thing.  In 
our  opinion,  it  was  not  the  intention  of  the  General  Assembly  to  con- 
fer, by  the  act  above  set  out,  the  power  to  regulate  the  price  at  which 
natural  gas  should  be  furnished.  It  follows  that  the  conclusion  reached 
in  the  case  of  City  of  Rushville  v.  Bushville  Natural  Gas  Company, 
svpraj  was  erroneous  and  should  be  overruled.  The  trustees  of  the 
town  of  Lewisville  having  no  power  to  regulate  the  price  at  which 
natural  gas  should  be  furnished,  tlie  ordinance  in  question  purporting 
to  do  so,  is  void  upon  its  face,  and  the  Circuit  Court  for  that  reason 
erred  in  overruling  the  demurrer  to  the  complaint." 

A  more  curious  and  it  would  seem  perplexing  problem  respecting 
local  quarantine  and  its  domination,  under  a  plea  of  overwhelming 
necessity,  is  presented  in  Young  v.  Flower,' in  the  New  York  Supreme 
Court,  in  February,  1893.     The  court  adopts  the  argument  of  the 

1  Laws  of  Indiana,  March  7, 1887;  EUiott  Sup.,  §  800;  Louisville  N.  O.  Go.  v.  Stote, 
ex  rel,,  Reynolds,  34  N.  E.  R.  70;  see  Rushville  v.  Rushville  N.  Q.  Co.,  132  Ind.  575; 
28  N.  E.  R.  853;  Bd.  of  Comre.  of  Fountain  Co.  v.  Bd.  of  Comre.  of  Warren  Co.,  128 
Ind.  295;  Jameson  v.  Oil  Co.,  128  Ind.  555. 

*  Young  V.  Flower,  22  X.  Y.  Sup.  232;  Laws  of  N.  Y.  1892,  chap.  486;  see  Board  of 
Health  (of  Yonkers)  v.  Copcutt,  140  N.  Y.  12;  Minn.,  St.  P.,  etc.,  R.  Co.  v.  Milner, 
67  Fed.  R.  276. 
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ni^encj  foaod  for  some  temporary  expedients  used,  it  was  said,  for  the 
benefit  of  the  State.  The  solus  populi  doctrine  once  more  is  offered 
as  an  explanation,  which  may  defend  a  principle,  thongh  perhaps  an- 
able  to  support  the  particular  instance.  As  the  court  says,  '^this 
litigation  presents  only  the  question  of  the  right  to  land  passengers  at 
the  particular  time  it  was  done  in  September  last." 

The  action  was  brought  by  William  H.  Young  and  others  compos- 
ing the  Board  of  Health  of  Islip  against  Roswell  P.  Flower,  William 
T.  Jenkins  and  others,  for  an  injunction  to  restrain  the  landing  of  per- 
sons infected  with  cholera  on  Fire  Island,  which  was  within  the  limits 
and  jnrisdiction  of  the  town  of  Islip  in  Suffolk  county  and  of  its  Board 
of  Health.  The  defendants  claimed  the  right  to  have  persons  detained 
in  quarantine  in  the  port  and  county  of  New  York  transferred  to  Fire 
Island  in  violation  of  the  orders  of  the  local  Board  of  Health,  nnder 
the  orders  of  the  health  officer  of  the  port  of  New  York,  who  assumed 
to  control  both  his  own  station  and  a  new  one  located  by  him  in  this 
other  connty  of  Suffolk.  The  statute  construed  by  the  conrt,  contains 
the  following  provisions  which  are  referred  to :  *^  There  shall  continue 
to  be  a  health  officer  for  the  part  of  New  York  appointed  by  the 
Governor,"  etc.,  etc.  ^*  He  shall  have  general  supervision  and  control 
of  the  quarantine  establishment,  and  the  care  and  treatment  of  the  sick 
thereat,  and  shall  carry  into  effect  the  provisions  of  this  article.  He 
shall,  in  the  presence  of  immediate  danger,  take  the  responsibility  of 
applying  such  additionalal  measures  as  may  be  deemed  indispensable 
for  the  protection  of  the  public  health."  It  was  nnder  this  last  clause 
that  the  court  sustained  this  extra  territorial  action,  but  endeavored  to 
avoid  the  effect  of  the  decision  as  a  precedent,  and  so  far  it  has  not 
been  subjected  to  review.  The  facts  of  this  interesting  discussion  in 
the  case  of  local  quarantine  versus  local  quarantine  are  sufficiently  set 
out  in  the  opinion. 

It  is  a  Special  Term  decision,  but  the  emergency  which  is  its  sup- 
posed reason  passed  so  soon,  that  another  adjudication  on  parallel  lines 
or  even  a  satisfying  appeal  would  not  be  probable.  The  prayer  for 
relief  was  as  follows :  ^^  That  the  defendants  be  enjoined  from  bring- 
ing to  the  Surf  Hotel  (Fire  Island,)  any  person,  baggage,  clothing,  or 
any  other  thing  the  subject  of  quarantine,  brought  from  any  vessel  or 
quarantine  station  or  elsewhere,  or  any  person,  matter,  or  thing  in- 
fected, or  supposed  likely  to  be  infected  with  cholera  or  from  using 
said  Surf  Hotel  for  quarantine  purposes.  A  preliminary  injunction 
was  obtained  on  September  12,  1892,  from  a  single  judge  at  Special 
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Term,  bat  was  vacated  by  the  General  Term  on  September  13,  1892, 
upon  the  ground  that  there  was  no  power  vested  in  a  single  jndge  to 
issue  an  injuction  against  a  State  officer.  Code,  section  605.  The  de- 
fendant Flower  is  the  Governor  of  the  State ;  the  defendant  Jenkins 
is  the  health  officer  of  the  port  of  New  York.  The  plaintiffs  founded 
their  rights  to  the  relief  demanded  upon  the  supposition  that  they,  as 
the  Board  of  Health  of  Suffolk  county,  had  a  right  to  legislate  respect- 
ing matters  affecting  the  public  health  within  their  county ;  and  particu- 
larly they  claim  that  they  had  a  right  to  make  the  order  of  September 
10,  1892,  which,  in  substance,  forbids  the  landing  of  passengers  from 
cholera  infected  ships  arriving  at  the  port  of  New  York  at  Fire  Island, 
which  is  within  their  jurisdiction  ;  and  secondly,  upon  the  theory  that 
quarantine  must  be  exclusively  maintained  by  such  health  officer  ^^  in 
the  lower  bay  of  New  York,  not  on  Staten  Island,  not  on  Coney  Island, 
and  not  on  Long  Island."  On  the  10th  day  of  September,  1892, 
the  plaintiff  board  made  the  order  referred  to,  and  recited,  among 
other  things,  that  the  landing  of  such  passengers  would  be  dangerous 
to  life  and  health,  and  to  the  public  health  and  safety  within  the  town 
of  Islip,  and  thereupon  they  formulated  a  resolution  ^^  prohibiting  such 
landing  under  a  penalty  of  $100  for  every  passenger  so  landed,  and 
authorized  the  chairman  of  the  board  to  appoint  fifty  special  sanitary 
policemen  with  full  power  to  prevent  by  all  legal  means  such  landing." 
The  two  theories  upon  which  the  plaintiffs  predicate  their  right  to 
maintain  this  action  were  challenged  by  the  defendants,  and  they  justi- 
fied their  action  by  the  powers  given  by  chapter  486,  Laws  of  1892. 
For  the  purpose  of  simplifying  the  trial,  every  fact  deemed  necessary 
for  the  consideration  of  the  court  was  agreed  upon. 

CuLLEN,  J.  ^^  I  think  that  the  plaintiffs  can  maintain  this  action  if 
the  defendants'  acts  are  without  authority  of  law.  The  contention  that 
plaintiffs'  power  to  guard  against  the  introduction  of  contagious  and 
infectious  diseases  is  limited  to  the  isolation  and  control  of  infected 
persons  or  things  after  they  come  within  the  town,  but  is  insufficient 
to  prevent  the  bringing  of  such  persons  or  things  within  the  town, 
proceeds  on  a  very  technical  and,  to  me,  unsound  interpretation  of  the 
statute.  The  order  made  by  the  plaintiffs  was  therefore,  as  to  its  gen. 
eral  character,  within  the  scope  of  their  authority,  and  its  validity  must 
be  tested  by  the  powers  conferred  by  statute  on  the  defendant,  the 
Health  Officer  of  the  port  of  New  York.  That  the  general  scheme  of 
the  quarantine  law  for  the  port  of  New  York  not  only  contemplates 
that  the  hospital  structures,  buildings,  and  wharves  for  quarantine  pu^ 
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poses  shall  be  located  odIj  in  the  lower  bay  of  New  York,  and  not  on 
the  adjoining  lands  of  Staten  Island,  Long  Island,  or  Coney  Island, 
but  forbids  the  acquisition  of  land  as  a  site  for  such  purposes  in  any 
other  place,  is  not  only  clearly  apparent  from  the  statute  itself,  but  was 
expressly  decided  by  this  court  in  Segnine  v.  Schultz,  Barnard,  J., 
presiding.  That  decision  would  be  controlling  on  me  if  I  had  any 
doubt  as  to  the  proper  construction  of  the  law,  but  in  that  decision  I 
entirely  concur.  That  the  detention  of  persons  who  may  have  been 
subject  to  infection  from  contagious  diseases  is  a  part  of  the  quaran- 
tine system  to  the  same  extent  as  the  isolation  and  care  of  those  actu- 
ally ill  with  such  disease,  was  also  decided  in  the  case  cited." 

"  The  only  proper  authority  for  the  detention  of  such  persons  is  that 
it  is  a  part  of  the  quarantine.  I  am  entirely  clear  that  there  is  no 
power  in  the  quarantine  officers  to  locate  any  part  of  the  permanent 
quarantine  establishment  within  Suffolk  county,  but  this  view  does  not 
not  control  the  disposition  of  the  present  case.  By  the  existing  law 
(chapter  486,  Laws  of  1892),  the  general  administration  of  the  quaran- 
tine  establishment  of  the  port  of  New  York  is  vested  in  the  Health 
Officer.  By  section  13,  article  2,  of  the  statute  cited,  it  is  provided  that 
'*  he  shall,  in  the  presence  of  immediate  danger,  take  the  responsibility 
of  applying  such  additional  measures  as  may  be  deemed  indispensable 
for  the  protection  of  the  public  health."  I  agree  with  the  contention 
of  the  plaintiffs'  counsel  that  such  a  power  granted  in  general  terms 
must  he  exercised  —  First,  within  the  territorial  limits  of  the  jurisdic- 
tion of  such  officer ;  and,  second,  that  the  emergency  must  actually 
exist,  of  which  the  officer  is.  not  to  be  the  sole  judge ;  and  that  the  act 
done  or  power  sought  to  be  exercised  must  be  fairly  and  reasonably 
appropriate  for  the  emergency  that  has  arisen.  But  the  power  existing 
by  common  law  in  even  private  individuals  in  the  case  of  impending 
calamity  from  a  pestilence  or  fire  is  great. 

"  In  Russell  v.  Mayor,  it  is  said :  "  The  best  elementary  writers  lay 
down  the  principle,  and  adjudications  have  for  centuries  sustained, 
flanctioned  and  upheld  it,  that  in  case  of  actual  necessity  to  prevent  the 
spreading  of  a  fire,  the  ravages  of  a  pestilence,  or  any  other  great  pub- 
lic calamity,  the  private  property  of  any  individual  may  be  lawfully 
destroyed  for  the  relief,  protection  or  safety  of  the  many,  without  sub- 
jecting the  actors  to  personal  responsibility  for  the  damages  sustained." 
In  fact  there  is  no  liability  oven  in  the  public  to  indemnify  the  owner 
of  property  for  such  destruction,  except  as  created  by  statute." 
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"  Legislation  has  now  largely,  if  not  wholly,  removed  this  right  from 
private  individuals  and  intrusted  it  to  public  officers,  and  also  provided 
for  compensation  from  the  public  treasury,  so  that  one  may  not  suffer 
without  indemnity  for  the  relief  of  the  many.  I  refer  to  the  extent  of 
the  natural  right  of  the  community  to  show  that  the  power,  when 
intrusted  to  a  public  officer,  should  not  be  construed  as  limited  by  too 
narrow  bounds.'  It  seems  to  me  that  an  emergency  had  fairly  occur- 
red within  the  meaning  of  the  statute.  So  many  vessels  had  arrived 
from  ports  infected  with  cholera,  that  the  hospital  accommodations  of 
the  quarantine  establishment  had  become  inadequate  to  receive  people 
sick  from  the  disease  and  those  who  had  been  exposed  to  danger.  This 
is  conceded  by  the  agreed  statement  of  facts.  Persons  who  had  been 
subjected  to  the  influence  of  contagion  had  therefore  to  be  either 
detained  on  the  infected  ships,  or  other  ships  be  obtained  as  a  place  for 
their  detention,  or  it  was  necessary  to  land  and  isolate  them  at  some 
other  point  than  that  provided  by  the  statute  for  permanent  quaran- 
tine purposes.  Certainly,  not  only  a  regard  for  the  lives  and  health  of 
such  passengers  themselves,  but  regard  for  public  health,  required  that 
such  persons  should  not  unnecessarily  be  longer  subjected  to  the  danger 
of  contagion.  The  question  between  vessels  and  a  landing-place,  was 
a  fair  subject  for  the  exercise  of  discretion  by  the  Health  Officer,  and 
the  statement  of  facts  does  not  show  that  the  officer  had  any  vessels 
available  for  the  purpose  of  floating  hospitals,  or  places  of  detention, 
other  than  one  steamboat." 

^^  It  seems  to  me  that  in  the  contingency  that  had  actually  arisen,  the 
Health  Officer  was  justified  in  securing  some  appropriate  site  for  the 
temporary  landing  and  isolation  of  these  passengers,  and  I  cannot  say 
that  the  site  selected  was  inappropriate.  Several  sites  were  presented. 
Each  had  advantages  and  each  was  subject  to  disadvantages,  and  it  was 
for  the  Health  Officer  to  determine  which  was  preferable.  If  the  hos- 
pitals of  the  quarantine  should  take  fire,  surely  the  Health  Officer  might 
land  their  occupants.  Here  the  emergency  was  not  so  great  or  imme- 
diate as  the  one  suggested,  but  still  I  think  it  was  real  and  substantial. 
All  this  proceeds  on  the  theory  that  the  Health  Officer  acted  within  his 
territorial  jurisdiction,  for  an  emergency  as  to  a  matter  of  public  health 
occurring  in  one  town  or  county  would  not,  without  legislative  author- 
ity, authorize  the  local  authorities  to  enter  within  the  limits  of  another 

1  Seguine  v.  Schultz,  31  How.  Pr.  898;  N.  Y.  Laws  1892,  chap.  486;  RuaseU  v. 
Mayor,  2  Denio,  474;  Mayor  v.  Lord,  17  Wend.  285:  see  140  N.  Y.  1;  id.  207;  189  N. 
Y.  495;  57  Fed.  R.  276;  L.  R.,  4  Ch.  App.  146;  see  9upra,  p.  221. 
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town  or  county ;  otherwise  I  fear  many  localities  would  be  disposed  to 
impose  their  hospitals  or  pest-houses  upon  their  neighbors." 

^^  In  the  case  of  People  v.  Piatt,  the  defendant  was  ousted  from  the 
office  of  commissioner  of  quarantine  on  the  ground  of  his  residence  in 
the  county  of  Tioga.  The  decision  did  not  however  proceed  on  the 
ground  that  the  office  was  a  local  one,  but  because  the  office  was  statu- 
tory, and  it  was  within  the  power  of  the  legislature  to  prescribe  the 
conditions  of  eligibility  to  its  enjoyment,  the  statute  providing  that 
such  officers  should  be  residents  of  the  metropolitan  police  district. 
In  Ferguson  v.  Ross,  it  was  decided  that  an  act  to  prevent  the  deposit 
of  carrion,  dredged  materials,  etc.,  in  New  York  bay  and  the  North 
and  East  rivers,  was  not  local,  but  general.  I  think  that,  under  the 
principle  thus  declared,  the  Health  Officer  must  be  considered  a  State 
officer.* 

*^  This  was  the  view  entertained  by  the  General  Term  of  this  court 
when  it  vacated  the  preliminary  injunction  granted  in  this  action. 
Hence,  if,  under  the  stress  of  exigency,  the  Health  Officer  could,  in 
the  disposition  ol  persons  suffering  from  disease,  or  subject  to  conta- 
gion, go  at  all  beyond  the  express  area  provided  for  that  purpose  by 
the  statute,  he  could  go  to  Suffolk  county  as  well  as  to  any  other  por- 
tion of  the  State.  This  view  does  not  authorize  the  quarantine  au- 
thorities to  hold  Fire  Island  as  an  annex  to,  or  for  the  overflow  of,  the 
quarantine  establishment  of  the  port  of  New  York.  This  would 
plainly  be  ill^al  under  the  existing  statute.  If  the  probability  of  the 
recurrence  of  the  condition  existing  last  fall  can  be  foreseen,  it  is  the 
duty  of  such  authorities,  under  the  existing  law,  to  increase  the  local 
quarantine  establishment  so  that  it  will  meet  the  demands  that  may  be 
imposed  on  it  But  this  litigation  presents  only  the  question  of  the 
right  to  land  passengers  at  the  particular  time  it  was  done, — in  Septem- 

1  People  ▼.  Piatt,  117  N.  Y.  159;  23  N.  E.  R.  987;  Ferguson  ▼.  Roes,  136  N.  Y.  459; 
27  N.  K.  R.  954.  The  Health  Officer  for  the  port  of  New  York  is  not  a  Sute  officer 
named  in  the  Onstitntion.  His  appointment  is  similar  to  that  of  the  former  port 
wardens  and  harbormasters,  and  notaries  public.  Sheriffs,  county  clerks  and  dis- 
trict attorneys  may  be  removed  by  the  GK>vemor,  and  appointments  to  their  offices 
daring  ▼aeandes,  until  the  next  period  for  fiUing  the  same,  made  by  the  Governor. 
Except  as  made  by  law  ex-offieio  member  of  the  New  York  Board  of  Health,  the 
Health  Officer  of  the  port  has  been  granted  and  exercises  no  powers  in  the  city 
proper,  and  none  in  Brooklyn.  This  judicial  recognition  seems  to  be  ** in part&nu,*' 
Pergoson  t.  Roes,  above  cited,  holds  only  that  "  a  law  having  for  its  object  the  pro- 
tection  of  the  navigation  in  the  harbor  of  New  York  is,  we  think,  general  and  not 
local.    The  act  is  limited  territorially,  but  the  subject  is  both  public  and  general." 
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ber  last.  For  the  reasons  given,  I  think  this  act  was  in  the  power  of 
the  9ealth  Officer,  and  the  complaint  should  be  dismissed.'' 

Encroachments  upon  the  rights  of  voters  have  been  complained  of 
in  several  States.  Under  a  Massachusetts  law,'  a  petition  was  pre- 
sented to  the  Supreme  Judicial  Court  of  Massachusetts,  in  June,  1893, 
in  the  case  of  Stone  v.  Smith  and  others,  registrars  of  voters,  for  a 
mandamus  against  the  Board  of  Registrars  for  the  city  of  Lynn,  be- 
cause of  a  refusal  to  enter  the  petitioner's  name  on  the  voting  lists.  It 
was  held  that  a  statute  of  the  State,  providing  that  certain  persons^ 
before  registering  for  election  purposes,  must  read  from  the  official 
edition  of  the  Constitution,  and  write  their  names,  is  not  in  violation 
of  the  fourteenth  amendment  of  the  Constitution.  The  court  adds : 
"  It  is  well  known  that  many  of  the  States  have,  from  time  to  time, 
by  an  impartial  and  uniform  rule  of  prohibition,  denied  the  right  to 
vote  to  such  of  their  male  inhabitants  as  were  thought  not  to  possess 
the  qualifications  necessary  for  an  independent  and  intelligent  exercise 
of  the  right.  Article  15  of  the  Constitution  of  the  United  States 
provides  that  the  right  of  citizens  of  the  United  States  to  vote  shall 
not  be  denied  or  abridged  by  the  United  States,  or  by  any  State^  on 
account  of  race  or  color,  or  previous  condition  of  servitude.  This  is 
the  only  prohibition  on  the  States  contained  in  the  Constitution  of  the 
United  States  which  concerns  the  right  to  vote.  It  is  settled  that  the 
right  to  vote  is  not  one  of  the  privileges  or  immunities  of  citizens  of 
the  United  States  within  the  meaning  of  article  14  of  the  amendments 
of  the  Constitution  of  the  United  States."" 

The  appropriation  of  private  property  for  the  public  benefit  and  use, 
without  previous  payment  therefor,  or  payment  into  court  for  the 
benefit  of  the  owner,  has  been  challenged  in  the  courts  in  the  various 
forms  in  which  recent  legislation  has  presented  it. 

The  Boulevard  cases,  where  both  parties  are  of  the  community  bene- 
ficially interested,  differs  from  the  Watershed  cases,  wherein  not  only 
private  rights  but  community  interests  are  invaded  for  the  use  of  a 
separate  district  and  a  distant  part  of  the  State.  In  Missouri  and 
Pennsylvania*  the  courts  have  upheld  the  owner's  rights  where  an 
owner  has  been  prohibited  from  building  on  a  front  strip  of  his  lot 
Bespecting  property  in  Chestnut  street,  in  Philadelphia,  where  a  per- 

1  Mass.  Stat.  1893,  chap.  851. 

*  U.  S.  V.  Cruikshank,  92  U.   S.  542;    U.   S.  ▼.  Reese,  id.  214;    Br  parU  Tar- 
brough,  110  U.  S.  651;  Minor  v.  Happereett,  21  WaU.  178. 
<at7  V.  Linnard,  97  Pa.  St.  242;    Be  Chestnut  St.,  118  Pa.  St.  698;  12  Atl.  R.  585. 
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nit  was  given  upon  a  new  line  set  back  from  that  of  the  old  building, 
nd  the  owner  conformed  to  the  law,  she  was  met  in  a  suit  for  com. 
sensation  with  the  plea  that  having  voluntarily  torn  down  her  front 
irall,  and  rebuilt  according  to  the  new  line,  the  injury  which  she  com- 
plained of  was  due  to  her  own  action,  and  therefore  she  could  not 
ecover.  The  court  however  said :  "  By  forced  law  the  instant  the  old 
»ailding  was  torn  down  the  city  took  part  of  the  land  for  public  use, 
nd  is  liable  to  make  compensation  to  the  owner,  the  same  as  if  it  had 
een  taken  in  any  other  way." 

In  City  of  St.  Louis  v.  Hill  *  the  Supreme  Court  of  Missouri  held 
be  Boulevard  Law  to  be  unconstitutional,  and  further,  that  ^^  where  a 
batnte  providing  that  where  a  city  changed  a  line  or  grade  without 
onsent  of  the  abutting  owners,  or  where  the  compensation  could  not 
e  agreed  upon,  and  proceedings  had  not  been  instituted  to  condemn 
le  land  before  the  commencement  of  the  work,  the  owners  should  be 
ntitled  to  an  action  against  the  city  to  recover  the  damage  caused  by 
be  improvement,  was  also  unconstitutional,  in  that  it  allows  property 
f  the  citizen  to  be  taken  before  the  compensation  is  paid  to  the  owner, 
r  into  court  for  the  owner."  The  court  said :  "  The  day  before  the 
rdinance  went  into  operation  defendant  bad  the  unquestionable  right 

>  build  at  will  on  his  lot.  The  day  afterward  he  was  as  effectusdly 
revented  from  building  on  the  forty-feet  strip,  except  under  peril  of 
onishment,  as  if  the  city  had  built  a  wall  around  it,  and  this  too  with- 
at  any  form  of  notice,  any  species  of  judicial  inquiry,  or  any  tender 
f  compensation.  If  this  is  not  a  taking  by  mere  arbitrary  edict,  it  is 
ifficult  to  express  in  words  the  meaning  which  should  characterize  the 
3t  of  the  city.  The  premises  considered,  we  hold  that  the  Boulevard 
law  is  unconstitutional,  because  it  violates  section  30,  article  2  of  the 
lonstitution,  in  that  it  makes  no  provision  for  any  proceeding  in  a 
Durt  of  law  for  condemning  property,  nor  for  notice  to  the  owner,  and 
lerefore  deprives  any  citizen  interested  along  the  given  route  of  his 
roperty  without  due  process  of  law.  Nor  does  the  ordinance  in  ques- 
on  make  any  such  provision.  The  Boulevard  Law  is  unconstitutional 
I  that  it  makes  no  provision  for  compensation  for  those  whose  prop- 

>  Supreme  Court  of  MiBSonri,  June,  1888,  ^  S.  W.  R.  861;  Lowrej  v.  RaIu water, 
)  Mo.  152;  Rendering  Co.  v.  Behr,  77  Mo.  91,  and  oases  cited;  Elliott  Roads  &  S. 
M);  City  of  Grand  Rapids  v.  Powers,  98  Mich.  108,  104,  and  cases  cited;  50  N.  W. 
.  Wl;  aty  of  JanesviUe  v.  Carpenter,  77  Wis.  288;  46  N.  W.  R.  128;  Walther  v. 
raraer,  25  Mo.  277;  Provolt  v.  Railroad  Co.,  57  Mo.  261;  Evans  ▼.  Railroad  Co.,  64 
[0.458. 
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erty  is  taken ;  nor  is  any  such  provision  made  in  the  ordinance  by  vir- 
tue of  which  defendant  was  arrested.  Section  21,  article  2  of  car  Con- 
stitution declares  that  private  property  shall  not  be  taken  or  damaged 
for  public  use  without  just  compensation." 

The  Court  of  Claims  found  in  favor  of  owners  of  wells  for  damages 
^^  in  the  construction  of  a  tunnel  to  increase  the  water  supply  of  the 
city  uf  Washington,  under  the  act  of  Congress  of  July  15, 1882,  where- 
by the  wells  were  drained  and  destroyed,  although  in  one  instance  the 
well  was  located  on  land  not  embraced  in  the  map  and  survey  of  lands 
to  be  taken  under  the  act,  and  in  fact  was  five  hundred  feet  distant 
from  the  tunnel,  which  was  one  hundred  and  fifty  feet  below  the  snr- 
face  of  the  neighboring  ground.  The  Supreme  Court  of  the  United 
States  has  now  affirmed  these  judgments,  basing  its  opinion  however 
upon  the  words  of  the  statute  construed  to  be  remedial.^  The  law 
declares  that  any  person  who  shall  not  have  been  tendered  payment,  or 
shall  have  declined  to  accept  the  amonnt  tendered  for  lands  taken, 
«  and  any  person  who  by  reason  of  the  taking  of  said  land,  or  by  the 
construction  of  the  works  hereinafter  directed  to  be  constructed,  shall 
be  directly  injured  in  any  property  right,  may  file  a  petition,"  etc  The 
court  says :  ^^  The  cases  which  hold  that  remote  and  oonseqaential  in- 
jury to  private  property,  by  reason  of  authorized  public  improYements, 
is  not  taking  such  property  for  public  use,  have  many  of  them  gone 
to  the  utmost  limits  of  that  principle,  and  some  beyond  it,  though  the 
principle  is  a  sound  one  in  its  proper  application  to  many  injuries  so 
originating.  The  opinion  proceeds  to  say  that  the  finding  of  the  court 
below  is,  that  the  wells  were  drained  and  destroyed  by  the  tunnel,  and 
that  ^  we  regard  sucli  finding  as  proof  that  the  owners  of  the  proper^ 
suffered  a  direct  injury  within  the  meaning  of  the  remedial  provisions 
of  the  statute,  and  that  these  are  within  the  suggestion  of  Chief  Justice 
Gibson  in  the  noted  case  of  O'Connor  v.  Pittsburgh,  18  Pa.  St.  187, 190. 
^^  The  constitutional  provision  for  the  case  of  property  taken  for  public 
use  extends  not  to  the  case  of  property  injured  or  destroyed ;  but  it 
follows  not  that  the  omission  may  not  be  supplied  by  ordinary  legisla- 
tion.' "  The  argument  also  considered  '^  that  the  owner  of  land  may 
dig  therein,  and  apply  all  that  is  there  found  to  his  own  purposes  at 
his  free  will  and  pleasure ;  and  that  if  in  the  exercise  of  such  right  he 
intercepts  or  drains  off  the  water  collected  from  underground  springs 

1 U.  S.  V.  Alexander;  id.  ▼.  Tmesdell.  148  IT.  S.  186,  196;  see  ELrter  v.  Spring. 
field.  49  Ohio,  82. 
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in  his  neighbor's  well,  this  inconvenience  falls  within  the  description  of 
damnum  absqiM  injuriay  which  cannot  become  the  ground  of  an  action. 
The  opinion  says :  '^  We  recognize  this  as  sound  doctrine  in  the  ordinary 
case  of  a  question  between  adjoining  owners  of  land.  Bat  in  a  case 
like  the  present,  where  the  injury  complained  of  is  inflicted  by  the  ' 
construction  of  a  public  work,  over  land  upon  which  the  public  author- 
ity has  acquired  a  right  of  way  only,  and  where  the  statute  provides 
remedies  for  such  injury,  the  law  has  been  held  to  be  otherwise  in  cases 
whose  reasoning  demands  our  assent." 

This  question  however  of  the  respective  rights  of  adjoining  proprie- 
tors in  the  use  made  of  another's  land  is  strangely  but  very  strongly 
presented  in  the  recent  case  of  Hague  v.  Wheeler,*  wliere  an  injunction 
was  sought  and  refused  by  the  Pennsylvania  courts  against  the  asserted 
rights  to  waste  and  "  destroy  one's  own  property,"  and  the  court  held 
the  maxim  '^8io  utere  tuo  ut  alienum  non  laedas^^  did  not  apply. 
The  case  is  said  to  have  no  precedent,  because  as  was  well  said  else- 
where, no  nuisance  was  created,  and  it  was  not  possible  to  show  that 
the  necessities  of  society  require  courts  to  say,  ^^  that  private  property 
of  such  kind  and  susceptible  of  such  monopolization  was  affected  with 
a  public  interest,  and  in  the  long  run  under  the  laws  of  nature  and 
actual  experiences  of  commerce,  it  is  much  more  important  for  the 

>  Hagae  ▼.  Wheeler,  27  Atl.  R.  714;  see  Brown  v.  Equitable  Gas  Co.,  165  Pa.  St. 
869;  N.  Y.  L.  J.,  Nov.  24,  1893.  Editorial  reproducing  abstract  of  Hague  ▼. 
Wheeler  under  the  title,  *'The  right  to  destroy  one's  own,"  says:  "  The  question  is 
suggested  —  on  what  theory,  if  at  all,  could  the  legislature  prohibit  the  wanton  de- 
struction by  a  private  owner  of  a  spontaneous  product  or  fruit  of  his  land?  If 
natural  gas  be  suffered  to  escape  in  such  manner  as  to  constitute  a  nuisance,  public 
or  private,  there  would  be  a  remedy  in  the  courts  without  legislative  aid.  The 
legislature  might,  in  the  exercise  of  the  police  power,  make  any  proper  regulations 
for  public  safety  or  health  in  the  use  of  natural  gas.  But  eliminating  these  ele- 
ments,  and  considering  simply  the  question  of  wanton  waste,  it  would  seem  that  an 
American  legislature  would  be  as  powerless  to  interfere  as  the  courts  themselves. 
In  England  owing  to  the  absence  of  a  written  Constitution,  the  same  difficulty  would 
not  exist.  The  British  legislation  creating  the  Irish  Land  Courts  involved  a  paternal 
interference  with  private  ownership  of  property,  in  the  interest  of  the  general  public, 
which  would  be  repugnant  to  American  constitutional  law.  If  it  were  physically 
possible  that  all  tlie  natural  gas  in  Pennsylvania  could  be  drawn  to  one  well,  or  a 
number  of  wells  owned  by  an  individual,  and  allowed  by  him  to  escape  and  waste, 
either  because  he  believed  its  use  injurious  to  mankind  or  out  of  sheer  wantonness; 
if  all  the  anthracite  coal  lands  in  the  State  had  been  acquired  by  a  syndicate,  that  for 
their  own  purposes,  absolutely  refused  to  allow  them  to  be  mined  for  an  indefinite 
period,  the  necessities  of  society  might,  indeed,  require  the  courts  to  say  that  private 
property  of  such  kind  and  susceptible  of  such  monopolization  was  affected  with  a 
public  interest.    But  such  conditions  of  affairs  are  not  to  be  apprehended." 
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public  good,  that  the  inviolability  of  private  property  be  praarded 
against  socialistic  invasion,  than  that  occasional  and  exceptional  abuses 
of  private  ownership  be  suppressed." 

The  statement  in  the  opinion  of  the  Supreme  Court  of  Pennsylvania 
is  as  follows :  "  Three  land-owners  owning  considerable  holdings  in  the 
same  basin,  or  overlying  the  same  gas-bearing  sand  rock,  each  having  an 
open  gas  well  or  wells  on  his  land,  drilled  without  malice  or  negligence, 
in  a  lawful  manner,  and  for  a  lawful  purpose.  Two  of  these  owners 
have  been  able  to  utilize  the  gas  from  their  respective  lands  and  find  a 
market  for  it.  One  of  them  has  not  been  so  fortunate.  He  has  gas  from 
his  well,  but  up  to  the  time  of  the  filing  of  this  bill  he  has  not  been  able 
to  utilize  or  dispose  of  it,  and  his  gas  has  gone  to  waste  for  that  reason. 
His  more  fortunate  neighbors  come  into  a  court  of  equity,  and  ask  that 
he  shall  not  be  permitted  to  let  his  gas  run,  because  while  this  gas  is  his 
own,  underlying  his  tract,  and  finding  its  way  to  the  surface  through 
his  well,  it  has  a  tendency  to  drain  the  sand  rock,  and  so  to  reduce 
ultimately  the  flow  of  gas  from  their  wells.  This  would  be  equally 
true  if  the  defendants  were  able  to  utilize  their  gas ;  yet  it  is  conced^ 
that  in  that  case  their  right  to  the  gas  from  their  well  would  be  as 
incontestable  as  the  right  of  the  plaintiffs  to  the  use  of  the  gas  from 
theirs.  How  is  that  right  lost  ?  By  their  inability  to  find  a  pur- 
chaser ?  If  they  can  find  a  purchaser,  or  turn  the  gas  to  any  useful 
purpose,  their  right  to  the  gas  that  flows  from  tlieir  well  is  conceded. 
If  they  cannot,  their  right  is  denied.  Their  well  must  be  shut  in, 
while  their  successful  neighbors  drain  the  entire  basin  through  their 
open  wells,  and  receive  pay  for  the  gas.  This  is  a  proposition  to  limit 
the  power  of  the  owner  over  his  own  by  the  use  he  is  able  to  make  of 
it.  *  *  *  We  cannot  find  any  rule  of  law  or  any  principle  of 
equity  on  which  such  an  injunction  can  rest.  The  scope  of  the  goldeu 
rule  may  be  sufficiently  ample  to  cover  this  case,  and  it  may  be  that  it 
would  require  an  owner  to  surrender  to  his  neighbor  bo  much  of  his 
own  property  as  he  could  not  turn  to  his  own  advantage,  if  his  neigh- 
bor  was  so  situated  that  he  could  profit  by  it. 

^^  Assuming  this  to  be  so.  the  moral  obligation  so  arising  is  not  enforce- 
able by  civil  process.  The  owner  of  timber  may  pile  it  in  heaps  and  bum 
it,  as  was  done  in  the  early  settlement  of  the  country,  notwithstanding 
the  fact  that  his  neighbor  has  a  saw- mill  and  all  the  facilities  for  prepa^ 
ing  the  sawed  lumber  for  market  and  converting  it  into  money.  The 
power  of  the  owner  of  the  timber  over  it  is  neither  greater  nor  less  be- 
cause of  his  neighbor's  readiness  and  ability  to  market  it.     An  owner  of 
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land  may  have  a  deposit  of  coal  under  some  portion  of  it  so  small  in  ex- 
tent, or  with  snch  an  inclination  as  to  make  it  impossible  for  him  to  mine 
through  his  own  tract  without  a  greater  cost  to  him  than  the  value  of  the 
mined  coal  when  brought  to  the  surface.  His  neighbor  may  have  an  open 
mine  that  reaches  it,  and  through  which  it  could  be  brought  at  a  fair  profit. 
These  circumstances  do  not  affect  the  title  of  the  owner  of  the  coal,  or 
confer  any  right  on  the  adjoining  mine-owner ;  but  it  is  said  that  the 
oil  and  gas  are  unlike  the  solid  minerals,  since  they  may  move  through 
the  interstitial  spaces  or  crevices  in  the  sand  rocks  in  search  of  an 
opening  through  which  they  may  escape  from  the  pressure  to  which 
they  are  subject.  This  is  probably  true.  It  is  one  of  the  contingencies 
to  which  this  species  of  property  is  subject.  But  the  owner  of  the 
surface  is  an  owner  downward  to  the  center,  until  the  underlying 
strata  have  been  severed  from  the  sui'face  by  sale.  What  is  found 
within  the  boundaries  of  his  tract  belongs  to  him  according  to  its 
nature.  The  air  and  the  water  he  may  use.  The  coal  and  iron  or 
other  solid  mineral  he  may  mine  and  carry  away.  The  oil  and  gas  he 
may  bring  to  the  surface  and  sell  in  like  manner,  to  be  carried  away 
and  consumed. 

^^  His  dominion  is,  upon  general  principles,  as  absolute  over  the 
fluid  as  the  solid  minerals.  It  is  exercised  in  the  same  manner, 
and  with  the  same  results.  He  cannot  estimate  the  quantity  in 
place  of  gas  or  oil,  as  he  might  of  the  solid  minerals.  He  cannot  pre- 
vent its  movement  away  from  him  toward  an  outlet  on  some  other 
person's  land,  which  may  be  more  or  less  rapid,  depending  on  the  dip 
of  the  rock  or  the  coarseness  of  the  sand  composing  it ;  but  so  long  as 
he  can  reach  it  and  bring  it  to  the  surface,  it  is  his  absolutely,  to  sell, 
to  use,  to  give  away,  or  to  squander,  as  in  the  case  of  his  other  prop- 
erty. In  the  disposition  he  may  make  of  it,  he  is  subject  to  two  limi- 
tations —  he  must  not  disregard  his  obligations  to  the  public ;  he  must 
not  disregard  his  neighbor's  rights.  If  he  uses  his  product  in  such  a 
manner  as  to  violate  any  rule  of  public  policy,  or  any  positive  provision 
of  the  written  law,  he  brings  himself  within  the  reach  of  the  courts. 
If  the  use  he  makes  of  his  own,  or  its  waste,  is  injurious  to  the  prop- 
erty or  the  health  of  others,  such  use  or  waste  may  be  restrained,  or 
damages  recovered  therefor;  but,  subject  to  these  limitations,  his 
power  as  an  owner  is  absolute,  until  the  legislature  shall,  in  the  interest 
of  the  public  as  consumers,  restrict  and  regulate  it  by  statute." 

In  the  light  of  these  decisions,  and  of  the  authorities  discussed  in  a 
previous  chapter  on  the  protection  of  purity  in  water,  we  may  take  up 
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the  study  of  the  recent  "  Watershed  "  Law  of  New  York  State,'  with 
particular  reference  to  two  inquiries  pertinent  to  our  general  subject. 
First,  as  the  methods  of  this  law,  and  how  far  they  are  consistent  with, 
or  vary  from,  those  of  other  acts  of  like  character  which  have  borne 
successfully  the  ordeal  of  review  in  the  higher  courts.  Second,  whether 
this  is  strictly  of  police  legislation  as  generally  recognized,  or  is  rather 
to  be  classed  among  other  titles,  and  conditioned  upon  the  sovereignty 
of  the  State,  rather  than  the  necessity  for  the  protection  of  the  public 
welfare. 

The  inquiry  is  not  merely  of  theoretical  or  scientific  concern.  The 
object  proposed  in  the  title  of  the  act  is  for  the  utility  of  the  metropolis, 
and  of  interest  more  or  less  to  perhaps  one-third  of  the  population  of 
the  State.  There  are  no  insuperable  legal  obstacles  in  the  way  of  its 
accomplishment  in  accordance  with  established  precedents,  and  even 
the  details  of  interference,  prescribed  in  the  twenty-seventli  section*  in 
^'  such  instances  as  may  be  necessary  to  preserve  from  pollution  and 

■  See  chap.  VII,  ante;  N.  Y.  Laws  1898,  chap.  189.  *'  An  act  to  provide  for  the 
sanitary  protection  of  the  sources  of  water  sapplj  of  the  dtj  of  New  York." 

*  Cliap.  189  of  the  Laws  of  1898.  "c^  27.  The  commissioner  of  public  works  of 
the  citj  of  New  York  is  hereby  authorized  to  take  such  measures  as  may  be 
necessary  to  preserve  from  pollution  and  defilement  all  the  sources  of  the  water 
supply,  whether  the  same  be  rivers  or  other  water-courses,  lakes,  ponds  or  reservoirs 
situate  in  the  counties  of  Westchester,  Dutchess  and  Putnam,  and  to  that  end 
to  enter  in  and  upon  at  any  time  within  three  years  after  the  passage  of  this  act 
any  or  all  lands  near,  on,  adjacent  or  contiguous  to  any  of  the  said  sources  of  water 
supply  and  to  abate  and  remove  the  cause  of  any  such  pollution  or  defilement. 
And  all  damages  and  injuries  to  property  occasioned  by  any  act  under  this  section, 
shall  be  ascertained,  determined  and  paid  for  in  accordance  with  the  provisions  of  the 
preceding  sections  of  this  act.  And  the  said  commissioner  of  public  works  shall  within 
ten  days  after  taking  such  measures,  or  making  such  rules  and  regulations  or  the 
enforcement  thereof,  institute  proceedings  under  the  provisions  of  this  act  to  ascertain 
and  determine  all  damages  and  injuries  to  property  occasioned  thereby.  And  if  such 
proceedings  are  not  so  instituted  any  person  injuriously  affected  in  property  shall 
have  a  cause  of  action  therefor  against  the  mayor,  aldermen,  and  commonalty  of  the 
city  of  New  York,  and  may  bring  an  action  against  them  for  all  damages  and  injuries 
sustained,  which  action  shall  be  tried  in  the  county  where  the  premises  or  property 
affected  Is  situated.  And  all  sums  awarded  by  the  commissioners  of  appraisal  for 
damages  or  injuries  sustained  under  any  act  or  doing  under  the  provisions  of  this 
section  shall  be  paid  by  the  city  of  New  York  as  provided  by  section  seventeen  of 
this  act,  and  in  case  the  same  is  not  so  paid  the  person  or  persons  to  whom  any  sum 
is  awarded  may  bring  suit  therefor,  as  provided  in  section  seventeen  of  this  act,  and 
in  which  action  the  plaintiff  shall  be  absolutely  entitled  to  have  judgment  rendered 
in  his  favor,  on  filing  a  certified  copy  of  the  report  of  the  commissioners  of  appraisal, 
and  of  the  order  confirming  the  same,  and  on  which,  action  shall  be  tried  in  the 
county  where  the  premises  or  property  affected  is  situated." 
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defilement  all  the  sources  of  water  snpply,  whether  the  same  be  rivers 
or  other  water-coarses,  lakes,  ponds  or  reservoirs  sitnate  in  the  counties 
of  Westchester,  Dutchess  and  Putnam,"  might  naturally  fall  within 
police  powers,  and  the  administration  be  intrusted  in  a  metropolitan 
district,  to  an  officer  of  extended  territorial  jurisdiction. 

The  use  of  water  from  these  sources  had  been  accorded  to  the  city 
of  New  York  by  previous  legislation  for  the  purpose  of  drinking  water, 
and  the  system  for  it  has  been  in  force  for  many  years. 

To  carry  refuse  into  a  great  public  river  and  thereby  render  the 
waters  corrupt,  insalubrious  and  unfit  for  the  use  of  man,  has  long 
been  held  an  indictable  offense  both  in  the  princif)als,  the  managers  of 
a  corporation,  and  their  servants  and  agents.  In  the  Bishop  of  Auck- 
land case,  it  was  held  not  necessary  to  limit  the  definition  of  nuisance 
to  an  actual  injury  to  the  inhabitants  of  the  district.'  The  Penal  Code 
and  the  duties  enjoined  upon  the  State  Board  of  Health  in  the  State 
of  New  York  have  this  basis.  The  time-honored  rule  of  the  country 
that  natural  streams  are  natural  sewers,  has  been  practically  overcome 
in  most  localities  and  the  principle  is  now  established,  that  every 
riparian  proprietor,  and  by  the  same  right  every  one  entitled  to  a  use 
of  the  water,  can  insist  that  the  stream  shall  flow  to  him  in  its  accus- 
tomed quantity,  quality,  place  and  level,  free  from  pollution.* 

>Rex  V.  Medlej  Co.,  6  C.  &  P.  292;  see  chap.  VII,  notes,  pp.  140-2;  Bishop 
Anekland  case,  48  L.  T.  R.  (N.  S.)  228;  Attj.-Gen.  v.  Cockermouth  L.  B.,  L.  R.,  18  Eq. 
172:  N.  Y.  P.  C,  g  890;  N.  Y.  L.  1885,  chap.  548;  see,  also,  chap.  285,  1892. 

*  Indianapolis  Water  Ck>.  v.  American  Straw  Bd.  Co.,  58  Fed.  R.  970;  Case  of 
Hoffman,  54  N.  W.  R.  798;  Clowes  v.  Staffordshire  Potteries  Water- Works  Com- 
pany. 8  Chan.  App.  Cases  L.  R.  125;  Goald  Waters.  §  228;  Ljon  y.  McLaughlin,  82 
Vt.  428;  Holsman  v.  Spring  Bleaching  Co.,  14  N.  J.  Eq.  885;  High  Inj.  (8d  ed.) 
g§  749,  795.  The  Terj  clear  and  forcible  opinion  of  Mr.  Justice  Baker  in  the  Indian- 
apolis Water  Company  case  is  reprinted  in  47  Alb.  L.  J.  859.  In  Columbus  &  H.  C. 
I.  Co.  V.  Tucker,  48  Ohio  St.  42,  an  action  to  recover  damages  for  pollution  of  a 
stream  bj  deposits  of  coal  slack  dirt  and  refuse,  the  mode  of  mining  In  the  district 
was  held  no  defense,  nor  that  the  only  feasible  places  of  deposit  were  used  by  the 
defendant,  who  was  also  held  responsible  for  the  acts  of  its  employees  in  patting 
slack  and  refuse  in  the  stream.  Simon  Schriver  v.  Village  of  Johnston,  54  N.  Y.  St. 
R,  578;  Bierer  v.  Hurst,  155  Pa.  St.  528.  In  Kellogg  v.  aty  of  New  Britain,  62 
Conn.  282,  damages  were  had  for  the  pollution  of  Piper  Brook,  which  stream  ran 
through  the  town,  and  by  virtue  of  Conn.  Stat.  1872,  886  had  been  turned  into  a 
sewer,  but  the  waters  were  rendered  noxious  and  offensive  as  they  reached  plaintiff's 
land  below  the  city  and  there  Was  no  intention  to  allow  the  city  to  take  the  stream 
nntil  it  had  paid  all  the  damages  it  might  thereby  do  to  any  individual.*'  State  v. 
Frieberg,  49  Ohio  St.  585.  was  an  indictment  for  putting  filth  and  offensive  sub- 
stances into  a  fork  of  the  little  Miami  river. 
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To  declare  nuisances,  order  their  removal,  and  remove  the  pollution 
of  streams  which  are  sonrces  of  potable  water  supply  is  of  ordinary  and 
well-established  law.  Courts  of  law  and  equity,  and  even  on  the  crim- 
inal side,  when  indictments  have  been  found,  have  used  the  necessary 
powers.  There  is  no  vendible  personal,  or  real  right,  to  maintain  a 
dangerous  nuisance  on  such  a  stream.  Undoubtedly  the  legislature 
may  provide  payment  for  ordinary  property  destroyed  for  the  benefit 
of  the  community,'  but  the  law  before  us  does  not  rest  there.  Emi- 
nent domain  is  its  scope,  and  discretionary  powers  heretofore  unknown, 
without  apparent  responsibility  for  their  use,  unless  a  crime  be  their 
consequence,  are  reposed  in  a  single  officer,  and  citizens'  rights  to  a 
judgment,  after  being  heard  upon  the  principal  issue  of  any  eontro* 
versy,  and  of  appeal,  are  either  abridged  so  greatly  as  to  require  much 
search  for  their  trace,  or  are  abased  entirely,  save  in  one  particular  un- 
der the  twenty  seventh  section  of  the  act, —  where  the  owner  has  a 
limited  appeal  from  the  amount  of  the  award.'  This  then  appears  a 
tremendous  advance  in  legislative  and  official  power,  which  so  far  has 
not  yet  been  acquired  in  England,  or  in  many  of  our  States,  notably 
those  whose  decisions  were  discussed  in  City  of  St.  Louis  v.  Hill,* 
cited  above. 

Eminent  domain  as  generally  regulated  includes  a  provision  similar 
to  that  of  the  railroad  law*  of  New  York.  "Any  occupant  or 
owner  aggrieved  by  the  proposed  location  "  may  give  notice  of  an 
application  to  the  Supreme  Court  in  the  judicial  district  where  the 
lands  are  situated  "  for  the  appointment  of  commissioners  to  examine 
the  route,"  etc.,  etc. 

This  matter  is  in  this  case  to  be  decided  as  follows  by  the  first  sec- 
tion of  the  act :  "  It  shall  be  lawful  for  the  commissioner  of  public 
works  of  the  city  of  New  York,  acting  for  and  on  behalf  of  the  mayor, 
aldermen  and  commonalty  of  said  city  of  New  York,  to  acquire  or 
take,  in  the  manner  hereinafter  set  forth,  title  to  all  or  any  of  the  real 
estate,  and  acquire  or  extinguish  any  interest  therein  of  which  the 

» Ely  V.  Supervisors,  36  N.  Y.  297;  Re  Chestnut  St.,  118  Pa.  St.  593. 

*  As  to  an  appraisal  the  principal  question  having  been  judicial] j  determined,  vii.: 
That  the  property  is  to  be  condemned,  the  rule  is  a  severe  one  upholding  the  award 
of  courts  even  if  as  in  one  case  there  was  evidence  that  it  was  $21,000  to  $96,000  below 
the  actual  value  of  land  taken;  see  opinion  of  Mr.  Justice  Brady,  27  Hun,  412,  in 
Matter  of  Boston  Road,  and  Matter  of  Com'rs  of  Central  Park,  51  Barb.  277. 

»St.  Louis  V.  Hill,  22  S.  W.  R.  861. 

*  N.  Y.  L.  1892,  p.  2051,  chap.  676;  1892,  §  6,  p.  2055;  Matter  of  Citj  of  Bu&lo, 
64  N.  Y.  St.  R.  692;  189  N.  Y.  422. 
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acquisition,  taking  or  extinguishment  may  be  necessary,  for  the  sani- 
tary protection  of  all  rivers  and  other  water-conrses,  lakes,  ponds  and 
rivers,  in  the  counties  of  Westchester,  Putnam  and  Dutchess,  so  far  as 
the  same  now  are,  or  hereafter  may  be,  used  for  the  supply  of  water 
for  the  city  of  New  York." 

The  notices  in  the  present  law  to  be  given  are  by  the  counsel  to  the 
corporation  of  the  city  of  New  York  of  an  application  for  the  appoint- 
ment of  commissioners  of  appraisal,  and  the  court,  by  section  1^  of  the 
act,*  "  upon  due  proof  to  its  satisfaction  of  the  publication  and  posting" 
of  the  notice  upon  filing  the  petition,  ''  shall  make  and  order  the  ap- 
pointment of  three  disinterested  and  competent  freeholders,"  etc. 
These  commissioners  shall  take  and  file  the  oath  of  office,  and  there- 
upon, by  section  11,  "  On  -filing  said  oath  in  the  manner  provided  hy 
the  last  section^  the  said  mayor ^  alderman  and  commonalty  shall  be- 
come seized  in  fee  of  all  tfiose  parcels  of  real  estate  which  are  on  the 
Tnaps  in  tJie  fifth  section  referred  to^and  described  on  said  map  or  maps 
and  statem^entj  as  parcels  which  it  had  been  determined  by  said  com- 
missioner  of  public  works  of  the  city  of  New  York  thai  the  fee  should 
be  acquired^  and  may  immediately  or  at  any  time  or  times  thereafter^ 
take  possession  of  the  sams  or  of  any  part  or  parts  thereof  witJwut  any 
suit  or  proceedings  at  law  for  that  purpose^  and  said  commissioner  of 
public  works  and  said  mayor,  aldermen  and  commonalty  of  the  city 
of  New  York,  or  any  person  acting  under  his  or  its  authority,  may 
enter  upon,  use  and  occupy  in  perpetuity,  all  the  parcels  of  real  estate 
described  in  said  maps,  for  the  purpose  of  carrying  out  the  provisions 
of  this  act.  And  upon  the  filing  of  the  said  oath,  all  the  interests,  as 
the  same  are  defined  in  section  2  hereof,  in  the  real  estate  on  said  map 
set  forth,  and  in  said  statement  more  particularly  described,  which  are 
on  said  map  or  maps,  and  in  said  statement  described  as  parcels  in  re- 
lation to  which  some  interest  is  to  be  taken,  acquired  or  extinguished, 
shall  be  taken,  acquired  or  extinguished  as  on  said  map  and  in  said 
statement  set  forth,  and  shall  thereupon  be  acquired  by,  vest  in,  or  be 
extinguished  by,  as  the  case  may  be,  the  mayor,  aldermen  and  com- 
monalty of  the  city  of  New  York,  without  any  suit  or  proceeding  at 
law  for  that  purpose,  and  the  said  mayor,  aldermen  and  commonalty 
of  the  city  of  New  York,  or  any  person  or  persons  acting  under  its 
authority,  or  under  that  of  the  said  commissioner  of  public  works,  may 
enter  upon  all  the  said  parcels  of  real  estate  for  the  purpose  of  taking, 

>  Monongabela  Nav.  Co.  ▼.  U.  S.,  148  U.  S.  8^;  N.  Y.  L.,  chap.  189,  1898,  §§  8,  9, 
10, 11, 17.  19,  22,  27. 
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acquiring  or  extinguishiDg  the  said  interest  in  said  r^  estate.  And 
when  any  highway  is  destroyed,  or  any  change  in  location  thereof 
occasioned  by  any  proceedings  under  this  act,  the  same  shall  be  restored 
and  changed  by  the  city  of  New  York,  and  if  there  is  any  increase  in 
the  length  of  said  highway  or  if  any  railings  are  necessary  to  be  cod- 
structed,  the  city  of  New  York  shall  construct  the  same  and  shall 
perpetually  maintain  such  increase  and  all  railings  necessary  to  be  con. 
Btructed,  or  shall  pay  to  the  proper  public  officials  a  gross  sum  of  money 
sufficient  to  enable  the  town  where  the  highways  are  located  or  changed 
to  so  maintain  the  same."  This  appraisal  is  made  by  the  nineteenth 
section,*  exclusive  of  any  claims  not  presented  in  one  year  after  the 
appointment  of  commissioners. 

The  only  appeal  is  from  the  appraisal  by  the  twenty-second  section 
as  follows : 

^'  Within  twenty  days  after  the  notice  of  the  confirmation  of  the 
report  of  the  commissioners,  as  provided  in  the  sixteenth  section  of  this 
act,  which  notice  may,  as  to  parties  who  have  not  appeared  before  the 
commissioners,  be  given  in  the  manner  provided  in  the  fifteenth  sec- 
tion of  this  act,  either  party  may,  by  appeal  or  notice  in  writing  to  the 
other  party,  appeal  to  the  Supreme  Court  from  the  appraisal  and  report 
of  the  commissioners.     Such  appeal  shall   be  heard  on  dae  notice 

1  "  §  19.  Every  owner  or  person  in  anj  waj  interested  in  anj  real  estate  taken  or 
entered  upon  or  need  and  occupied  for  the  pnrpoees  contemplated  bj  this  act,  and 
any  owner  or  person  interested  in  any  real  estate  contignoas  or  adjacent  thereto,  or 
having  as  to  or  in  such  real  estate  any  estate,  right,  title,  interest,  privilege  or  ease- 
ment which  may  be  in  any  way  affected  by  the  acquisition  or  taking  of  said  real 
estate,  or  the  acquisition,  taking  or  extinguishment  of  any  interest  therein,  whether 
such  adjacent  or  contiguous  real  estate  is  shown  on  the  plan  or  plans,  map  or  maps, 
or  not,  if  he  intends  to  make  claim  for  compensation  for  such  acquisition,  taking  or 
extinguishment,  shall  within  one  year  after  the  appointment  of  the  commissioners 
of  appraisal,  exhibit  to  the  said  commissioners  a  statement  of  his  claim,  and  shall 
thereupon  be  entitled  to  offer  testimony  and  to  be  heard  before  them  touching  such 
claim  and  the  compensation  proper  to  be  made  to  him,  and  to  have  a  determination 
made  by  such  commissioners  of  appraisal^  as  to  the  amount  of  such  compensation. 
Every  person  neglecting  or  refusing  to  present  such  claim  within  said  times  shall  be 
deemed  to  have  surrendered  his  rights,  title,  privilege,  interest  or  easement  in  and 
to  such  real  estate,  or  the  claim  for  damages  to  any  such  real  estate,  right,  title, 
interest,  privilege  or  easement,  except  so  far  as  he  may  be  entitled  as  such  owner  or 
person  interested  to  the  whole  or  any  part  of  the  same,  or  money  awarded  by  the 
commissioners  of  appraisal  as  a  just  and  equitable  compensation  for  taking,  using 
and  occupying,  or  as  damages  for  the  acquisition,  taking  or  extinguishment  of  anj 
estate,  right,  title,  interest,  privilege  or  easement  affecting  the  real  estate  owned  by 
said  person  or  in  which  said  person  is  interested." 


Beoent  Statb  Lsoiblation — ^Watershed  Law.  461 

thereof  being  given,  according  to  the  rales  and  practice  of  said  court, 
either  at  a  Special  or  General  Term  thereof,  as  the  appellant  ma; 
desire.  On  the  hearing  of  such  appeal  the  coart  may  direct  a  new 
appraisal  and  determination  of  any  question  passed  upon  by  the  same 
or  new  commissioners  in  its  discretion,  bat  from  any  determination  of 
the  Special  Term  an  appeal  may  be  taken  to  the  General  Term, 
and  from  any  deterrninatioti  of  the  General  Term  either  party,  if 
aggrieved,  may  take  an  appeal  which  shall  be  heard  and  determined 
by  the  Court  of  Appeals.  In  the  case  of  a  new  appraisal  the  second 
report  shall  be  final  and  conclusive  on  all  parties  and  persons  in- 
terested. If  the  amount  of  compensation  to  be  made  by  said  city 
is  increased  by  the  second  report,  the  difference  shall  be  paid  by 
the  comptroller  of  the  city  of  New  York  to  the  parties  entitled 
to  the  same,  or  shall  be  deposited  as  the  court  may  direct,  and  if  the 
amount  is  diminished,  the  difference  shall  be  refunded  to  the  said 
mayor,  aldermen  and  commonalty  of  the  city  of  New  York  by  the 
party  to  whom  the  same  may  have  been  paid,  and  judgment  therefor 
may  be  rendered  by  the  court  on  the  filing  of  the  second  report  against 
the  parties  liable  to  pay  the  same,  but  the  taking  of  an  appeal  by  any 
person  or  persons  shall  not  operate  to  stay  the  proceedings  under  this 
act,  except  as  to  the  particular  parcel  of  real  estate  to  which  said  appeal 
relates.  Such  appeal  shall  be  heard  upon  the  evidence  taken  before 
said  commissioners  and  any  affidavit  as  to  irregularities,  and  three 
printed  copies  of  such  evidence  shall  be  famished  by  the  mayor,  alder- 
men and  commonalty  of  the  city  of  New  York  to  the  party  taking  the 
appeal,  within  ten  days  after  the  appeal  is  perfected,  and  such  appeal 
may  be  heard  on  the  evidence  so  furnished  and  such  appeals  may  be 

taken  without  securitv  thereon." 

ft 

The  location  is  fixed  by  the  maps'  filed  by  the  commissioner  of 
public  works,  and  he  shall  determine  how  testimony  is  to  be  taken, 
and  shall  afford  hearings  to  persons  interested  in  the  acquisition,  but 
no  proceedings  of  this  kind  are  set  forth  by  the  twentyHseventh  section. 
What  are  the  necessary  measures  to  preserve  the  waters  from  pollution 
and  defilement  seem  to  be  remitted  to  the  commissioner,  but  damages 
and  injuries  to  property  thereby  are  to  be  appraised  as  for  acquisition 
of  property.  This  involves  the  payment  for  nuisances,  determined  to 
be  such  by  the  officer  who  adjudges  their  character,  and  institutes  pro- 

>  N.  T.  1898,  chap.  189,  §  8;  Kellej  ▼.  Daly,  Sp.  Tenn,  Putnam  Co.,  Jan.,  1894;  see 
infra;  189  N.  Y.  432;  140  N.  Y.  1. 
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ceedings  to  ascertaiD  and  determine  all  damages  and  injuries  to  prop- 
ertj  by  the  enforcement  of  the  rules  and  regulations  he  is  directed  to 
make. 

Payment  of  the  awards  is  to  be  made,  by  the  seventeenth  section/ 
within  four  calendar  months  after  the  confirmation  of  the  report  of  the 
commissioners  of  appraisal,  with  interest  from  the  date  of  filing  the 
oath  of  tlue  commissioners.  Title  had  already  vested  by  the  terms  of 
the  act  at  the  earlier  period  at  which  interest  begins.  The  alternative 
is  presented  in  case  of  non-payment,  that  the  persons  in  whose  favor 
awards  are  made  may  sue  for  and  recover  their  amounts,  with  interest 
and  the  costs  of  suit,  as  in  the  case  of  the  Missouri  law  passed  upon  in 
City  of  St.  Louis  v.  Hill. 

The  financial  burden  is  laid  upon  the  city  of  New  York  to  provide 
not  more  than  $50(^000  in  any  one  year  to  pay  for  "  any  real  estate,  or 
for  the  acquisition,  taking  and  extinguishment  of  any  right,  title,  in- 
terest, privilege  or  easement  therein,  and  all  damages  appraised  to 
persons  interested  therein,  together  with  all  expenses  necessarily 
incurred.' 

1  g  17.  **  The  said  city  of  New  York  shaU,  within  four  calendar  months  after  the 
confirmation  of  the  report  of  the  commissioners  of  appraisal,  pay  to  the  respective  own- 
ers or  persons  interested  and  bodies  politic  or  corporate,  mentioned  or  referred  to  in 
said  report,  in  whose  favor  any  sum  or  sums  of  money  shall  be  estimated  and 
reported  by  said  commissioners,  the  respective  sum  or  sums  so  estimated  and  reported 
in  their  favor,  respectively,  with  lawful  interest  thereon  from  the  date  of  filing  the 
oath  and  certified  copies  thereof,  as  by  the  tenth  section  of  this  act  required.  And  in 
case  of  neglect  or  default  of  the  payment  of  the  same  within  the  time  aforesaid,  the 
respective  person  or  persons,  or  bodies  politic  or  corporate,  in  whose  favor  the  same 
shall  be  so  reported,  his,  her  or  their  executors,  administrators  or  successors,  at  any 
time  or  times  after  application  first  made  by  him,  her  or  them  to  the  comptroller  of 
the  city  of  New  York  for  payment  thereof,  may  sue  for  and  recover  the  same  with 
lawful  interest  as  aforesaid,  and  the  costs  of  suit  in  any  proper  form  of  action  against 
the  said  mayor,  aldermen  and  commonalty  of  the  city  of  New  York,  in  any  court 
having  cognizance  thereof,  and  which  action  may  be  brought  in  the  county  where 
the  real  estate  affected  is  situated,  and  in  which  it  shall  be  sufficient  to  declare  gene- 
rally for  so  much  money  due  to  the  plaintiff  or  plaintiffs  therein  by  virtue  of  this  act 
for  real  estate  taken  or  affected,  or  for  any  estate,  right,  title,  interest,  term,  ease- 
ment  or  privilege  pertaining  thereto,  taken,  acquired,  affected  or  extinguished  for 
the  purposes  herein  mentioned,  and  the  introduction  in  evidence  of  a  certified  copy  of 
the  report  of  said  commissioners,  and  of  the  said  order  of  confirmation,  with  proof 
of  the  right  and  title  of  the  plaintiff  or  plaintiffs  to  the  sum  or  sums  demanded,  shall 
be  conclusive  evidence  in  such  suit  or  action  and  entitle  the  plaintiff  absolaielj  to 
Judgment  thereon." 

« N.  Y.  L.,  chap.  189.  1893,  §§  29,  30. 
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^^  The  mode  of  exercising  the  right  of  eminent  domain  in  the  ab- 
sence of  any  provisions  of  organic  law  prescribing  a  contrary  coarse  is 
within  the  discretion  of  the  legislature.  There  is  no  limitation  upon 
the  power  of  the  legislature  in  this  respect,  if  the  purpose  be  a  public 
one  and  just  compensation  be  paid  or  tendered  to  the  owner  for  the 
property  taken,  and  the  remark  is  made  by  the  Supreme  Court  in  this 
case  of  Secombe  v.  Railroad'  that  prior  occupation  without  authority 
of  law,  altliough  a  trespass,  does  not  preclude  subsequent  measures 
luthorized  by  law  to  condemn  the  land. 

It  has  been  said  that  payment  need  not  precede  seizure,  but  that  the 
means  for  securing  indemnity  must  be  such  that  the  owner  will  be  put 
to  no  risk  or  unreasonable  delay.  By  instigating  a  suit  for  compensa- 
tion the  owner  assents  to  the  taking  of  his  property  for  public  use  and 
bas  agreed  to  submit  the  determination  of  the  question  of  compensa- 
tion to  the  tribunal  named.*  The  opinion  is  quoted  with  approval  by 
the  Supreme  Court  of  the  United  States  in  Searl*  v.  School  District 
that  it  is  the  duty  of  the  State  in  the  conduct  of  the  inquest  to  see  that 
it  is  just,  not  merely  to  the  individual  whose  property  is  taken,  but  to 
the  public,  which  is  to  pay  for  it.  "  Property  cannot  be  taken  under 
eminent  domain  without  first  making  or  securing  payment  of  dam- 
iges."  Seifert's*  case  goes  further  and  says,  where  the  exercise  of 
judicial  or  discretionary  power  by  a  municipal  corporation  results  in  a 
lirect  and  physical  injury  to  the  property  of  an  individual  which  from 
its  nature  is  continuous,  but  is  remedial  by  a  change  of  plan  and  the 
idoption  of  prudential  measures,  the  corporation  is  liable  for  such 
jamages  as  occur. 

1  Secombe  ▼.  R.  R.  Ck>.,  22  WaU.  108;  Kellogg  ▼.  atj  of  New  Britain,  62  Conn. 
)82;  Boston  ▼.  Brookline,  156  Mass.  172. 

*  Hayerhill  Bridge  Co.  v.  Essex,  103  Mass.  120,  124;  Great  Falls  Mfg.  Co.  ▼.  Gar- 
land, 124  U.  S.  501.  *'Tlie  qaestion  of  compensation  is  judicial."  Matter  of  the 
^ty  of  Bufbdo,  54  N.  Y.  State  R.  692;  189  N.  T.  422;  see  Monongahela  Nay.  Co. 
V.  U.  S.,  148  U.  S.  827;  Cavanagh  v.  Durgin,  156  Mass.  146. 

*  Searl  v.  School  District,  188  U.  S.  588,  and  see  note  L.  ed.  p.  741;  Garrison  ▼. 
CJew  York.  21  Wall.  196;  Kellogg  v.  Qty  of  New  Britain,  62  Conn.  282. 

*  Sterling's  App.  (Pa.),  2  Cent.  R.  51;  Seifert  ▼.  Brooklyn.  101  N.  Y.  186;  Smith 
r.  Inge,  80  Ala.  1^8;  Petition  of  Mayor  of  N.  Y.,  99  N.  Y.  569;  Bethlehem,  Soath, 
3a8  &  W.  Co.  ▼.  Yoder  (Pa.),  2  Cent.  R.  599;  112  Pa.  St.  186;  Cavanagh  ▼.  Durgin.  156 
Ifass.  466;  Morton  y.  Mayor,  etc..  140  N.  Y.  207;  People  v.  Board  of  Health,  140  N. 
r.  1.  "  Public  officers  or  private  persons  who  in  abating  a  nuisance  destroy  or  in- 
jure private  property  act  at  their  peril  and  will  be  held  liable  unless  the  thing 
ibated  is  a  nuisance."  City  of  St.  I/ouis  v.  HiU,  22  S.  W.  R.  861;  see  note  1,  p.  451, 
mpra. 
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The  objections  to  this  law  have  been  made  that  to  give  the  property 
owner  a  lawsuit  for  the  value  of  his  property  is  no  compensation,  and 
if  the  question  of  amount  is  to  be  the  subject  of  controversy,  then  so 
long  as  the  controversy  exists  the  land-owner  cannot  be  held  to  have 
ceased  to  be  the  owner  of  the  subject-matter,  over  which  he  is  forced 
to  litigate  in  defense  of  his  title  if  he  chooses,  or  else  upon  the  question 
of  just  compensation.  Again  difficulties  of  a  more  practical  nature 
have  been  urged  that  buildings  having  been  destroyed  before  the  hear- 
ings on  the  question  of  compensation,  the  property-owner's  best  evidence 
as  to  value  will  have  been  removed  ;  secondly,  mortgages  faUing  due 
on  property  within  the  region  upon  which  the  bill  is  intended  to  oper- 
ate cannot  be  renewed,  loans  cannot  be  obtained,  and  the  property- 
owner  will  have  no  protection  against  foreclosure ;  thirdly,  leasing  of 
property  will  be  interfered  with ;  fourthly,  delays  in  condemnation  pro- 
ceedings  will  be  increased  xmder  the  bill,  for  the  city,  having  obtained 
both  the  possession  and  the  title  of  the  property,  will  have  no  motive 
to  hasten  the  day  of  payment ;  fifthly,  the  bill  reverses  the  usual  order 
of  due  process  of  law  by  making  the  possession  and  title  to  property 
precede  payment. 

These  objections  to  the  effect  of  the  law  upon  property  rights  are, 
of  course,  no  answer  to  the  claim  of  authority  on  the  part  of  the  l^ia. 
lature,  if  the  constitutional  guaranties  of  personal  rights  have  not  been 
invaded.  It  may  even  be,  as  said  by  Mr.  Justice  Andrews  in  People 
V.  Budd,  that  ^^  the  police  power  may  be  used  for  ill^timate  ends, 
although  no  court  can  say  a  fundatnental  law  has  been  violated."  But 
it  must  be  remembered  that  a  statute  must  stand  so  long  as  a  reason- 
able doubt  can  be  indulged  in  favor  of  its  constitutionality."  As  the 
same  learned  judge  also  says :  ^'  No  serious  invasion  of  constitutional 
guaranties  can  for  a  long  time  withstand  the  searching  influence  of 
public  opinion,  which  sooner  or  later  is  sure  to  come  to  the  side  of  law 
and  order  and  justice."  Two  principal  questions  will  for  the  present 
remain  for  the  consideration  of  the  land-owner  in  the  territory  affected : 
1.  Whether  his  title  can  be  immediately  wrested  from  him,  and  vested 
in  another,  upon  the  commencement  of  proceedings  by  the  commiB- 
sioner  of  public  works  of  the  city  of  New  York  to  condemn  the 
property.  2.  Whether  the  determination  of  the  commissioner  to  con- 
demn the  lands  described  in  his  maps,  and  of  the  fact  of  the  existence 
of  a  nuisance  thereon,  and  to  the  effect  described  by  him,  is  final, 
and  the  ordinary  avenues  to  the  courts  for  the  settlement  of  issues  are 
closed. 


Recent  Polioe  Lbgiblation  —  Water  Supply  Cases.      465 

To  the  tax  payer,  also,  two  questions  will  be  of  interest : 

1.  The  binding  force  of  this  principle,  that  nuisances  and  their  local- 
ity in  adjoining  counties  are  to  be  purchased  at  his  cost  and  for  his 
benefit,  when  the  commissioner  of  public  works  decides  upon  this 
course. 

2.  Whether  the  object  of  the  law,  as  expressed  in  the  title,  is  to  be 
attained  by  these  methods,  and  the  use  of  these  waters  already  belong- 
ing to  New  York,  the  city  is  to  prevent  defilement  and  pollution  by 
merely  purchasing  nuisances  in  existence. 

In  Sweet  v.  City  of  Syracuse,  the  constitutionality  of  an  act  of  the 
legislature  of  New  York  was  sustained,  authorizing  the  city  of  Syra- 
cuse to  take  water  from  Skaneateles  lake,  seventeen  miles  distant,  but 
the  contention  was  on  the  part  of  a  tax  payer  of  the  city  of  Syracuse 
against  the  burden  of  expenses ;  and  the  court  holds  that  ^^  there  is  no 
doubt  that  the  State  has  a  certain  property  right  in  Skaneateles  lake 
and  its  outlets.  Lands  appropriated  by  the  canal  authorities  for  the 
use  of  a  canal,  under  the  statute,  are  held  by  the  State  in  fee.'"  In 
Smith  V.  City  of  Eochester  another  question  arose.  ^'  This  action  was 
brought  by  plaintifb  as  owners  and  lessees  of  mills  and  manufactories 
situated  upon  the  banks  of  Honeoye  creek,  to  restrain  defendants  from 
diverting  the  waters  of  Hemlock  lake  from  said  creek.''  Hemlock 
lake  is  a  body  of  water  in  Livingston  county,  N.  Y.,  about  seven  miles 
long  and  one-half  mile  wide,  and  its  outlet,  uniting  with  the  outlet  of 
Canadice  lake,  forms  the  creek.  The  legislature,  in  1873,  passed  an 
act  authorizing  the  water  commissioners  of  Rochester  to  enter  upon, 
control  and  use,  as  agents  of  the  city  of  Bochester,  the  waters  of 
these  lakes,  for  the  purpose  of  procuring  a  water  supply  for  the  city  of 
Rochester ;  that  they  should  have  power  to  raise  the  surface  of  the 
water  two  feet,  or  draw  it  down  below  low-water  mark  eight  feet,  and 
they  also  had  the  right  to  protect  the  same  from  improper  obstruction, 
or  pollution  from  any  cause,  and  it  was  declared  that  the  city  of  Roch- 
ester should  be  liable  to  pay  to  the  owners  of  property  adjacent  to,  or 
dependent  upon  the  lakes,  the  damages  caused  by  the  exercise  of  these 
powers.  The  judgment  of  the  lower  court  that  the  State  was  the 
owner  of  Hemlock  lake  and  its  waters,  and  that  by  virtue  of  a  grant 
from  the  State  the  defendant  had  full  power  and  authority  to  divert 

>  Sweet  y.  Citj  of  Sjracase,  129  N.  Y.  816,  884;    Heacock  ▼.  State,  106  N.  Y.  248; 
Marsh  ▼.  State,  97  id.  672;  Smith  ▼.  Rochester,  92  N.  Y.  468;  see  U.  S.  v.  Alexan-^ 
der,  149  U.  8.  186;  Hague  v.  Wheeler.  27  Atl.  R.  714;  Morton  ▼.  Mayor,  140  N.  Y.' 
207;  People,  ex  rel,  <:k>pcutt,  ▼.  Board  of  Health,  140  N.  Y.  1. 
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the  waters  as  fully  as  it  had  done,  aud  dismissing  the  complaint,  was 
reversed.  The  Court  of  Appeals  held  "  the  riparian  owners  of  lands 
adjoining  fresh  water,  non-navigable  streams,  take  title  to  the  thread 
of  tlie  stream,  aud  as  incident  to  the  title  acquire  the  right  to  the  usu- 
fructuary enjoyment  of  the  undiminished  and  undisturbed  flow  of  said 
stream.  This  is  so  also  as  to  the  fresh  water  navigable  streams  and 
small  lakes  within  this  State,  where  the  tide  does  not  ebb  and  flow, 
save  that  the  public  has  an  easement  in  such  waters  for  the  purpose  of 
travel,  as  on  a  public  highway,  which  easement,  as  it  pertains  to  the 
sovereignty  of  the  State,  is  inalienable,  and  gives  to  the  State  the  right 
to  use,  regulate  and  control  the  waters  for  the  purposes  of  navigation. 
This  public  easement  gives  the  State  no  right  to  convert  the  waters,  or 
to  authorize  their  conversion,  to  any  other  uses  than  those  for  which 
the  easement  was  created ;  i.  ^.,  for  the  purposes  of  navigation.  The 
right  to  divert  the  waters  for  other  uses,  although  public  in  their 
nature,  can  only  be  acquired  under  and  by  virtue  of  the  sovereign 
right  of  eminent  domain,  and  upon  making  "just  compensation,"  and 
the  court  said  in  relation  to  the  judgment  below :  "  It  is  enoagh  that 
the  plaintijQts  have  a  clear  legal  right  which  has  been  invaded,  and  the 
right  to  try  the  question  of  the  extent  of  their  injury  has  been  denied 
them.  It  is  possible  that,  upon  all  the  circumstances  of  the  case,  the 
court  below  may,  in  the  exercise  of  their  discretion,  deny  a  remedy  by 
injunction,  or  grant  it  upon  terms  and  conditions  such  as  in  their  judg- 
ment will  best  preserve  the  rights  and  interests  of  the  parties.  But 
the  plaintifls  have  an  undoubted  right  to  the  exercise  of  such  discietioD 
by  the  court.  This  has  been  refused  them,  and  for  that  reason  a  new 
trial  must  be  ordered.*' 

It  is  not  improbable  that  this  case  and  the  decisions  following  it 
were  the  origin  in  the  State  of  New  York*  of  the  application  of  the 
theory  of  eminent  domain  to  the  protection  against  defilement  of 
potable  waters.  In  Silsby  Manufacturing  Company  v.  The  State  of 
New  York,  the  State  having  acquired  the  right  to  use  the  waten  of 
Seneca  river  necessary  for  the  purposes  of  navigation  on  its  canal,  it 
was  held  that  a  claim  was  made  out  for  the  diversion  of  more  water 
than  was  necessary,  and  that  the  State  was  not  the  sole  judge  of  the 
necessity  and  of  the  amount  to  be  taken.  In  McEee*  v.  The  Presi- 
dent, Managers  and  Company  of  the  Delaware  and  Hudson  Canal  Com- 

»  SUsby  M.  Co.  ▼.  N.  Y.,  104  N.  Y.  602;  see  however  opinion  in  Matter  of  Rjen, 
72  N.  Y.  1,  a  drainage  case. 
«  McKee  ▼.  President. D.  &  H.  C.  Co.,  125  N.  Y.  862. 
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pany,  one  riparian  owner  was  held  liable  to  a  lower  owner,  for  damages 
as  for  a  trespass,  from  his  manner  of  use  of  the  waters  of  a  natural 
stream,  and  the  defendants  never  having  acquired  the  right  to  use  the 
stream  by  condemnation  proceedings  or  otherwise,  it  was  held  that  the 
plaintiff  was  entitled  to  the  relief  sought,  and  that  the  special  provision 
for  assessing  damages  in  such  cases,  contained  in  defendant's  charter^ 
did  not  deprive  plaintiff  of  his  remedy  at  law  or  in  equity. 

This  would  seem  the  usual  and  almost  necessary  course,  that  the 
facts  upon  which  all  the  proceedings  authorized  by  the  law  depend 
should  be  found  between  both  parties,  by  an  impartial  tribunal,  and  not 
by  one  of  the  parties  alone. 

Such  an  appeal  was  made  to  the  New  York  Supreme  Court  in  De* 
cember,  1893,  in  the  case  of  Boxauna  Kelley  v.  The  Mayor,  etc.,  and 
Michael  T.  Daly,*  as  Commissioner  of  Public  Works  of  the  city  of 
New  York.  The  decision  of  Mr.  Justice  Dykman  is  the  first  adjudi- 
cation under  this  law.  The*syllabus  states  among  others  the  following 
propositions  maintained,  that :  '^  By  the  settled  law  of  this  State  it  is 
within  the  competence  of  the  legislature  to  authorize  municipal  corpo- 
rations to  take  private  property  for  public  use  without  first  making 
payment,  provided  a  certain  and  adequate  provision  is  made,  by  which 
the  owner  can  coerce  compensation,  through  the  judicial  tribunals  or 
otherwise,  without  unreasonable  delay. 

"  The  Watershed  Act,  chapter  189  of  the  Laws  of  1893,  is  a  valid  ex- 
ercise of  legislative  power,  and  is  not  violative  of  the  Constitution  of 
the  State,  or  of  the  United  States. 

^'  No  person  can  obtain  a  prescriptive  right  to  maintain  a  public  nui« 
sance ;  and  it  seems  that  the  same  rule  applies  to  a  mixed  nuisance^  as 
that  is,  in  one  sense,  public. 

^^  The  police  power  of  the  State,  which  authorizes  the  legislature  to 
pass  laws  for  the  protection  of  the  health  and  safety  of  the  public,  and 
which  is  a  power  sufficient  to  warrant  the  destruction  of  property  for 
the  protection  of  the  pubUc  health  without  compensation,  is,  in  this 
particular,  founded  upon  the  rule  of  law  which  requires  one  person  so 
to  use  his  property  as  not  to  interfere  with  the  rights  of  his  neighbors. 

'^  The  abatement  of  a  public  nuisance  detrimental  to  public  health  is 
one  of  the  ordinary  functions  of  the  public  power  of  the  State,  and 

1  N.  T.  Sup.  Ct.,  Special  Tenn,  Putnam  county,  Jan. ,  1B94,  Roxanna  Kenej  y.  The 
Major,  Aldennen,  and  Michael  T.Daly,  as  CommissionerofPubUc  Works  of  the  City 
of  New  York,  published  in  N.  T.  L.  J.,  Jan.  81, 1891. 
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each  power  may  be  exercised  in  a  manner  adequate  to  afford  an  effect- 
ual remedy. 

The  opinion  finds  the  facts  as  follows : 

"  The  water  supply  of  the  city  of  New  York  is  derived  entirely  from 
the  valley  of  the  Croton  river.  The  watershed  embraces  an  area  of 
about  three  hundred  square  miles  in  extent,  and  is  drained  by  the  three 
branches  of  the  Croton,  designated  as  the  eastern,  middle  and  western. 
These  branches  unite  in  the  upper  part  of  Westchester  county,  and  the 
river  runs  on  for  several  miles,  until  it  receives  the  Muscoot  river, 
which  brings  the  water  from  Lake  Mahopac,  and  then  it  flows  into 
Croton  lake. 

^'  When  it  had  been  determined  that  the  valley  of  the  Croton  should 
be  utilized  for  the  procurement  of  water  for  the  municipality,  the  legis- 
lature passed  a  law  authorizing  the  city  to  acquire  title  to  land,  by  right 
of  eminent  domain,  for  the  construction  of  a  dam  and  reservoir  at  the 
southerly  end  of  the  shed,  for  the  impounding  of  the  water,  and  an 
aqueduct  to  convey  the  water  to  the  city.  Under  that  legislative  au- 
thority, the  dam,  aqueduct  and  reservoir  were  constructed,  and  the 
title  to  the  land  covered  by  water  was  acquired.  The  reservoir  is 
known  as  Croton  lake.  '  It  is  a  narrow,  crooked  body  of  water,  about 
four  miles  in  length.  The  different  branches  of  the  Croton  are  aug- 
mented by  numerous  smaller  streams,  and  upon  their  banks  and  along 
the  sides  of  the  three  branches  are  barn-yards,  privies,  pigsties,  and 
other  places  where  filth  is  collected  and  washed  into  the  streams. 

'^  These  places  for  the  collection  and  deposition  of  filth  and  putrefac- 
tion became  so  numerous  and  so  extensive,  and  so  polluted  the  water 
as  to  cause  great  alarm  and  anxiety  among  the  inhabitants  of  the  city. 

"  Scientific  and  medical  skill  united,  in  declaring  the  danger  to  health 
and  life  very  great  and  very  imminent,  in  addition  to  the  demand 
for  the  adoption  of  some  measure  which  might  avert  the  peril  by 
the  removal  of  the  cause.  The  legislature  of  the  State,  in  March,  1893, 
passed  an  act  entitled  ^^  An  act  to  provide  for  the  sanitary  protection 
of  the  sources  of  the  water  supply  of  the  city  of  New  York,  chap.  189, 
Laws  of  1893."  The  mode  of  acquiring  titles  and  the  extinguishment 
of  interests  is  prescribed  in  the  law  from  section  2  to  section  26,  inclu- 
sive, and  they  are  the  usual  constitutional  methods.  By  section  27  of 
the  act,  the  Commissioner  of  Public  Works  is  authorized  to  take  such 
measures  as  may  be  necessary  to  preserve  from  pollution  and  defile- 
ment all  the  sources  of  the  water  supply  in  the  three  counties  already 
mentioned,  and  to  enter  upon  all  lands  near,  adjacent  or  contiguous  to 
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any  of  the  sources  of  water  sapply,  and  to  abate  and  remove  the  canse 
of  any  such  pollution  or  defilement.  All  damage  and  injuries  to  prop- 
erty occasioned  by  any  act  under  that  section  are  to  be  ascertained  and 
paid  in  accordance  with  the  provision  of  the  previous  section  of  the  act. 

'^  The  great  objection  to  the  statute  in  question  is,  that  it  undertakes 
to  vest  the  title  to  the  property  taken  or  injured  in  the  city,  before  the 
final  order  for  the  confirmation  of  the  report  in  the  condemnation  pro- 
ceedings, but  the  objection  is  invalid.  As  law  is  settled  in  this  State 
at  the  present  day,  it  is  within  the  competence  of  the  legislature  to  au- 
thorize municipal  corporations  to  take  private  property  for  public  use 
without  first  making  payment,  provided  a  certain  and  adequate  provis- 
ion is  made  by  which  the  owner  can  coerce  compensation,  through  the 
judicial  tribunals  or  otherwise,  without  unreasonable  delay  (2*Dillon's 
Municipal  Corporations,  §615;  Cooley's  Constitutional  Limitations, 
692).  The  same  question  was  presented  and  decided  by  the  Qeneral 
Term, in  this  department,  in  the  case  of  The  Mayor  v.  Wright,  12  N.  T. 
Sup.  20,  under  a  provision  in  the  act  for  the  construction  of  the  new 
aqueduct,  which  was  precisely  like  the  provision  in  the  statute,  and  it 
was  there  held,  that  the  constitutional  requirement  of  the  compensa- 
tion, was  satisfied  by  a  provision  for  certain  ^nd  adequate  payment, 
which  can  be  made  available  by  the  owner.  The  same  question  was 
decided  the  same  way  in  the  Matter  of  the  Mayor,  99  N.  Y.  569. 

^^  The  plaintiff  in  this  action  owns  about  one  hundred  acres  of  land  in 
the  town  of  Carmel,  and  the  middle  branch  of  the  Croton  runs  through 
the  westerly  portion  of  her  farm  from  north  to  south.  Her  barn  and 
horse-stables  are  on  the  east  side  of  the  stream,  in  dose  proximity  to 
the  bank,  and  her  mansion  is  on  the  west  side  of  the  stream,  a  short 
distance  from  it.  The  drainage  of  her  dwelling-house,  including 
that  of  the  water-closet,  is  let  into  the  stream  by  a  soil  pipe,  and  is 
emptied  there,  and  has  been  for  many  years.  Upon  the  ascertainment 
of  such  facts,  the  Commissioner  of  Public  Works  directed  the  removal 
'of  the  barn-yard,  stables,  pigsties  and  outside  privies  upon  the  prem- 
ises of  the  plaintiff,  and  caused  a  cesspool  to  be  constructed  upon  her 
land  and  the  soil  pipe  to  be  conducted  into  the  cesspool,  so  that  the 
drainage  from  the  house  would  run  into  it,  and  not  into  the  stream  of 
water.  Thereupon  the  plaintiff  commenced  this  action  for  the  purpose 
of  restraining  defendant  and  its  officers  from  further  interference  with 
her  property. 

^^The  plaintiff  insists  that  the  Commissioner  of  Public  Works  has  no 
power  to  interfere  with  the  plaintiff,  a  citizen  of  Putnam  county,  in 
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the  enjoyment  of  her  right  to  drain  her  premises  into  the  running 
stream  ;  but  that  contention  is  faulty,  lirst,  because  the  plaintiff  never 
had  the  absolute  right,  free  from  all  restriction,  to  drain  her  sewage 
into  the  stream,  as  I  have  already  stated.  In  the  next  place,  it  is  not 
the  Commissioner  of  Public  Works  who  is  interfering ;  it  is  the  legis- 
lature of  the  State  that  has  interfered  for  the  preservation  of  the  public 
health. 

"  The  case  is  novel.  The  city  of  New  York  has  acquired  the  right  to 
conduct  the  waters  of  the  Croton  river  to  that  city  for  public  use,  and 
in  all  the  statutes  providing  for  the  acquisition  of  land,  or  the  extin- 
guishment of  riparian  rights,  it  has  been  the  declared  purpose  of  the 
legislature  to  furnish  the  city  of  New  York  with  a  supply  of  pure  and 
wholesome  water.  It  must  be  assumed  therefore  that  the  city  has  the 
right  to  the  water  in  its  purity,  free  from  all  defilement,  and  fit  for  all 
domestic  uses. 

'^  It  may  be  assumed  that  millions  of  people  use  this  water  in  the  city 
every  year,  and  thus  the  public  health  and  safety  were  jeopardized  to 
an  extent  that  justified  the  interposition  of  the  legislature  by  virtue  of 
the  public  power  of  the  State  to  arrest  the  evil.  The  abatement  of  a 
nuisance  detrimental  to  public  health  is  one  of  the  ordinary  functions 
of  the  public  power  of  the  State,  and  the  nuisance  created  by  the  plain- 
tiff is  of  a  flagrant  character.  That  power  is  therefore  adequate  to 
afford  an  effectual  remedy,  Renwick  v.  Morris,  7  Hill,  575 ;  Fertilizing 
Co.  V.  Hyde  Park,  97  U.  S.  667.  The  enormity  of  the  offense  will 
be  more  readily  discerned  if  it  be  assumed  that  all  the  riparian  pro- 
prietors within  the  Croton  watershed  have  the  right  to  commit  the 
same  nuisance  as  the  plaintiff  has  perpetrated,  and  that  the  water  is 
sent  to  the  city  freighted  with  the  seeds  of  disease  and  death  with 
which  it  would  be  thus  contaminated.  The  disastrous  results  can 
hardly  be  conceived  by  the  imagination. 

"  It  is  the  apprehension  of  such  evils,  and  to  preserve  the  public 
health,  and  to  avert  the  danger  to  human  life,  that  the  legislature  has 
interfered  for  the  sanitary  protection  of  the  sources  of  the  water  sup- 
ply in  the  counties  named.  It  is  because  the  entire  public  is  concerned. 
The  Commissioner  of  Public  Works  is  selected  as  the  appointed  exec- 
utor of  the  statute,  probably  because  he  has  the  requisite  machinery  at 
his  command  for  its  execution.  There  seems  therefore  to  be.  suffi- 
cient reason  for  permitting  the  Commissioner  of  Public  Works  to 
execute  this  law  in  the  counties  named  therein." 
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''  So  far  as  property  right  can  be  acquired  in  water  actually  appropri- 
ated to  practical  use  for  domestic  and  other  purposes,  such  right  has 
been  acquired  in  the  waters  pf  the  Croton  river  by  the  city  of  New 
York.  The  purpose  is  a  public  one,  and  the  power  to  exercise  the 
right  of  eminent  domain  for  its  acquisition,  and  for  the  acquirement  of 
the  land,  and  the  extinguishment  of  rights  necessary  for  its  control  and 
utilization,  has  been  delegated  to  the  mayor,  aldermen  and  common- 
alty of  the  city  of  New  York. 

'^  The  decision  adds,  in  conclusion :  ^^  The  statute  provides  a  certain, 
definite  and  adequate  mode  of  payment  to  the  plaintiff  for  all  damages 
she  may  sustain.  It  must  be  borne  in  mind  that  it  is  the  intention  and 
scheme  of  this  act  to  pay  for  all  property  taken,  for  all  injury  or  dam- 
age done,  and  for  all  rights  extinguished. 

''  The  enactment  of  the  statute  in  question  was  a  valid  exercise  of 
legislative  power,  and  is  not  violative  of  the  Constitution  of  the  State 
or  of  the  United  States.  Its  execution  ought  not  to  be  arrested  by  the 
courts." 

The  citations  and  use  made  of  the  New  York  Public  Parks  case,' 
of  which  the  history  is  given  at  some  length  by  Mr.  Justice  Finch  in 
the  opinion,  have  been  many  and  various,  but  besides  this  in  Mr. 
Justice  Dykman's  opinion,  none  perhaps  more  important  than  in  Sweet 
V.  City  of  Syracuse,  respecting  the  use  of  the  waters  of  Lake  Skane- 
Ateles,  and  the  latest  consideration  given  to  it,  ''  In  the  Matter  of  the 
City  of  Buffalo."  As  the  decision  states,  ^'  the  statute  itself  condemns 
and  appropriates  for  the  public  use  the  precise  lands  selected  by  metes 
and  bounds,  so  that  every  owner  affected  had  means  of  knowing  that 
his  land  was  taken,"  and  further,  "  upon  the  application  of  the  city 
authorities  or  the  commissioners  the  motion  for  confirmation  (of  an 
estimate)  comes  before  the  court  which,  after  hearing  any  matter  which 
may  be  alleged  against  such  report,  may  confirm  the  same,  or  send  it 
back  for  revision  or  correction,  or  appoint  new  commissioners  to  make 
a  new  appraisal.     There  is  thus  secured  to  the  land-owner  notice  of 

*  Hatter  of  Application  of  the  Major,  Aldermen,  etc.,  of  New  York  to  Acqaire  Title 
to  Certain  Lands  for  Public  Park,  99  N.  Y.  57^-590;  Sweet  v.  City  of  Syracuse,  129 
N.  Y.  816;  In  the  Matter  of  the  Application  of  the  City  of  Buffalo  to  Acquire  Lands 
and  Property  for  Park  Purposes,  etc.,  189  N.  Y.  42;  99  N.  Y.  581;  chap.  189,  Laws 
1898,  §§  8,  22,  27;  129  N.  Y.  827,  887.  As  to  the  acts  of  the  Commissioner  of  Public 
Works,  recited  in  the  opinion,  see  the  rule  as  to  nuisances,  p.  229,  arUef  and  note  2 
there ;  also  Seifert  v.  Brooklyn,  101  N.  Y.  186;  Morton  ▼.  Mayor,  140  N.  Y.  207; 
People  ▼.  Board  of  Health,  140  N.  Y.  1. 
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the  proceedings  against  him,  and  a  double  opportunity  to  be  heard.*^ 
The  case  itself  shows  the  right  of  appeal  The  law  of  1898  provides  a 
difEerent  system  of  condemnation  and  apparently  limits  the  appeal 
making  the  conclusion  of  the  Commissioner  of  Public  Works  in  many 
respects  conclusive.  Some  further  differences  also  appear^  and  the 
creation  of  a  public  debt,  and  the  mode  of  payment  are  discussed  at 
length  in  the  Park  case. 

The  Sweet  case  was  held  to  relate  to  State  property,  and  a  grant  of 
a  right  to  the  use  of  water,  and  the  court  dismisses  the  complaint  of  a 
single  tax  payer  that  the  execution  of  the  law  ^^  would  involve  a  culpa- 
ble waste  of  municipal  funds  and  property,"  on  the  ground  that  '^  the 
aiTangement  contemplated  by  the  statute  is  one,  which  in  the  judgment 
of  the  legislature  would  be  mutually,  and  equally  advantageous  to  the 
city  and  to  the  State,  and  such  a  law  is  not  within  the  reason  or  pur- 
pose of  the  constitutional  provision,"  upon  which  the  objections  were 
based.  In  the  Matter  of  the  City  of  Buffalo,  however,  we  have  a 
nearer  analogy  and  in  respect  to  the  discretionary  powers  of  a  munici- 
pal officer  in  condemnation  of  lands  outside  p^  the  limits  of  the  city 
there  is  this  decision. 

^'  The  right  to  appropriate  private  property  to  public  uses  under  the 
power  of  eminent  domain  is  subject  to  certain  limitations  imposed  by 
the  State  Constitution,  restricting  the  power  of  the  legislature,  which 
secure  to  the  property  holder  the  right  to  have  all  questions  which  are 
referred  to  a  tribunal  determined  by  one  possessing  vested  jurisdiction 
over  him  and  his  estate. 

'^  The  power  to  select  or  locate  the  lands  may  be  delegated,  but  the 
proceedings  for  determining  the  question  of  just  compensation  are 
judicial  in  their  nature,  and  must  be  conducted  in  a  court  having  juris- 
dictio^t  over  the  subject-matter. 

"  Where  therefore  property  outside  of  a  city  is  sought  to  be  con- 
demned for  municipal  purposes,  the  legislature  has  no  power  to  dele- 
gate the  determination  of  the  question  as  to  compensation,  to  a  local 
court  possessing  no  extra-territorial  jurisdiction. 

''  The  provision  of  the  State  Constitution,  as  amended  in  1869  (Art 
6,  §  12)  continuing  the  Superior  Court  of  Buffalo  and  certain  other 
local  courts,  with  the  powers  and  jurisdiction  they  then  severally  had, 
^^  and  such  further  civil  and  criminal  jurisdictiQ^  as  may  be  conferred 
by  law,"  does  not  give,  or  authorize  the  legislature  to  confer,  jurisdic- 
tion upon  said  Superior  Court  over  the  owner  of  lands  situate  outside 
of  the  city  limits. 
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^^Accordingly  held,  that  the  provisions  of  the  act  of  1887  (chap.  557, 
Laws  of  1887),  authorizing  the  Park  Commissioners  of  the  city  of 
Buffalo  to  select  and  locate  lands  for  park  purposes,  so  far  as  they 
authorized  said  commissioners  to  apply  to  said  Superior  Court  for  the 
appointment  of  commissioners  to  appraise  the  value  of  lands  so  selected 
ontside  of  the  city  limits  belonging  to  a  non-resident,  were  inoperative 
and  void ;  and  so,  that  an  order  of  said  court  appointing  commissioners 
in  such  case  was  void." 

We  may  not  do  better  than  follow  the  unanimous  opinion  of  the 
court  in  this  case,  that  ^^  the  exercise  of  the  undoubted  right  to  appro- 
priate private  property  for  public  uses,  under  that  power  of  emi- 
nent domain  which  resides  in  the  legislature  as  representing  the 
people  of  the  State,  is  subject  to  certain  limitations  imposed  by  the 
Constitution,  and  restricting  the  powers  of  the  legislative  body,  and 
which  operate  to  secure  to  the  property-owner  the  right  to  have  all 
questions  which  are  referred  to  a  tribunal,  determined  by  a  tribunal 
which  is  competent,  as  possessing  the  vested  jurisdiction  over  him  and 
his  estate."  Approving  the  reasoning  in  Monongahela  Navigation 
Company  v.  United  States,  and  referring  the  Matter  of  Mayor  of  New 
York,  cited  above,  the  court  adds :  ^^  When  the  legislature  has  author- 
ized an  appropriation  of  private  property  for  public  /purposes,  and 
remits  the  matter  of  compensation  to  the  court,  it  intends  that  a  pro- 
ceeding judicial  in  its  nature  shall  be  set  on  foot  in  which  every 
question  may  be  raised  by  the  land-owner,  and  then  and  there  deter- 
mined which  affects  his  rights."* 

Police  powers  and  laws  indeed  were  of  little  avail,  if  the  welfare  of 
the  individual,  were  not  conceived  to  be  the  foundation  and  the  assur- 
ance of  the  public  good.  No  public  policy,  which  neglects  personal 
and  private  rights,  could  stand  very  long  in  a  well-ordered  community. 
The  law  of  self-defense,  which  is  one  of  the  bases  of  police  laws  upon 
the  side  of  society  organized  in  the  State,  must  be  recognized  for  all 
members  of  that  society,  and  for  every  citizen,  within  the  appropriate 
limits  which  are  iixed  only  for  the  purpose  of  preventing  encroach- 
ments on  either  side,  on  that  of  the  government  or  on  that  of  the 
subject. 

>  189  N.  Y.  429,  431 ;  Monongahela  Nav.  Co.  v.  U.  S.,  148  U.  8.  827;  Dill.  Man. 
Corp.,  g  619;  People,  ex  ret.  Copcutt,  v.  Bd.  of  H.  Yonkers,  140  N.  Y.  1. 
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CHAPTER    XX. 

tJRBAN  ADMINISTRATION.    VESTING  OF  EXCLUSIVE  POWERS. 

Of  necessity  urban  administration  of  police  laws  differs  from  that  of 
a  village,  and  more  from  that  of  the  open  country.  This  difference 
increases  in  degree  until  we  reach  the  metropolis  which  has  a  life  by 
itself.  The  crowded  interests  and  constant  encroachments  upon  each 
other  ;  the  very  changes  in  water,  air  and  food,  the  aliments  of  life  in 
the  city,  which  are  hardly  to  be  recogm'zed,  as  those  from  the  moun- 
tains, pastures  and  fields ;  the  minute  and  extended  inspections ;  the 
vigilance,  skill  and  power  of  prevention  needed ;  the  force  and  speed 
essential  for  adequate  relief ;  the  march  of  disease  ;  pestilence  leaping 
with  flying  steps  from  a  foreign  port  to  the  gates  of  the  city,  or  lifting 
its  head  within  the  walls  racks  as  by  fire  the  habitations  of  one  or 
more  streets,  while  to  the  hamlet  it  creeps  along  familiar  ways,  and 
every  foot  of  its  slow  progress  may  be  told  by  ordinary  watchmen ;  all 
the  pressure,  immensity  and  diversity  of  the  work  of  the  metropolis 
produces  an  unique  character,  and  its  law,  like  all  its  belongings,  must 
be  suited  to  it.  One  example  will  suffice.  In  a  village  or  smaller 
town  one  tenement-house  would  be  a  monstrosity.  In  the  city  of  New 
Tork  thirty-six  thousand  tenement-houses  have  become  a  continuiug 
necessity.  The  tenement-house  legislation  of  New  Tork,  beginning  in 
1867,  applied  therefore  only  to  the  metropolitan  district.* 

The  Public  Health  Act  of  England  in  1876  was  not  to  extend  to 
Scotland  or  Ireland,  nor,  save  as  expressly  provided,  to  the  metropolis. 
England,  except  the  metropolis,  is  divided  into  urban  sanitary  districts 
and  rural  sanitary  districts.  The  urban  authority  was  constituted  in 
the  mayor,  aldermen  and  burgesses  acting  by  the  council ;  in  the  im- 
provement commissioners ;  in  the  local  board ;  and  to  every  local 
board  and  any  improvement  commissioners  being  an  urban  authoritv 

» N.  Y.  L.  1867,  chap.  908;  the  Public  Health  Act.  Eng.  88  and  89  Vict.:  1875,  L. 
R.,  chap.  55,  p.  846;  an  act  to  consolidate  and  amend  the  laws  relating  to  public 
health  ii^London,  L.  R.,  54  and  55  Vict.,  1891,  chap.  76,  p.  476. 


Urbak  Administbation  —  England.  475 

and  not  otherwise  incorporated,  corporate  powers  are  granted,  a  seal 
and  rights  to  sue,  and  to  hold  lands  without  any  liceuse  in  mortmain 
for  the  purposes  of  this  act.  There  is  a  further  explanation  of  the 
"  authorities  for  the  execution  of  the  act "  in  its  second  part,  the  first 
part  being  occupied  in  definitions  and  references  to  preceding  statutes/ 
It  says  :  "  Improvement  act  district,  constituted  snch  before  the  pass- 
ing of  this  act,  and  having  no  part  of  its  area  situated  within  a  borough 
or  local  government  district.  Local  government  district,  constituted 
such,  either  before  or  after  the  passing  of  this  act,  having  no  part  of  its 
area  situated  within  a  borough  or  improvement  act  district,  and  for 
the  purposes  of  this  act  the  boroughs  of  Oxford,  Cambridge,  Bland- 
ford,  Calne,  Wentlock,  Folkestone  and  Newport,  Isle  of  Wight,  shall 
not  be  deemed  to  be  boroughs,  but  included  in  the  improvement  act 
district,  the  local  government  district,  and  the  urban  district,  as  respect- 
ively specified.  In  the  third  part  of  the  act,  sanitary  provisions  are 
enacted  in  one  hundred  and  thirty  sections,  covering  a  great  variety  of 
topics ;  penalties  are  provided  for  their  violations,  and  their  enforce- 
ment is  laid  upon  the  local  authority  in  any  district.  All  regulations 
and  orders  made  by  the  local  government  board  shall  be  published  in. 
the  London  Gazette,  and  such  publications  shall  be  conclusive  evidence 
thereof  for  all  purposes.  There  is  a  reservation  of  general  powers 
however  in  several  places,  as  e.  g.  "  the  local  government  board  may 
from  time  to  time  make,  alter  and  revoke  such  regulations  as  to  the 
said  board  may  seem  fit,  with  a  view  to  the  treatment  of  persona 
affected  with  cholera  or  any  other  epidemic,  endemic  or  infectious  dis- 
ease, and  preventing  the  spread'of  cholera  and  such  other  diseases  as 
well,  on  the  seas,  rivers  and  waters  of  the  United  Kingdom,  and  on  the 
high  seas  within  three  miles  of  the  coast  thereof  as  on  land ;  and  may 
declare  by  what  authority  or  authorities  such  regulations  shall  be 
enforced.'    Police  regulations  are  that  "  the  provisions  of  the  Towns 

'  These  definitions  Inclade  that  of  "borough"  and  reference  is  to  5  and  6  Wil- 
liam IV,  chap.  76.  *'  Metropolis  means  the  citj  of  London  and  all  parishes  and  places 
mentioned  in  schedules  A,  B,  C,  to  the  Metropolis  Management  Act,  1855;  Bakehouse 
Ventilation  Act.  26  and  27  Vict.,  chap.  40;  Artisan  and  Laborers  Dwellings  Act,  81  and 
32  Vict.,  chap.  130;  Laboring  Classes  Lodging  Houses  Act,  29  and  80  Vict.,  chap.  28; 
80  and  81  Vict.,  chap.  28;  Summary  Jurisdiction  Acts,  mean  chap.  48, 11  and  12  Vict, 
intituled  **  An  act  to  facilitate  the  performance  of  justices  of  the  peace  out  of  Ses- 
sions within  England  and  Wales  with  respect  to  summary  convictions  and  orders." 
•*  Improvement  Commissioners"  mean  any  commissioners,  trustees  or  other  persons 
invested  by  any  local  act,  with  powers  of  town  government  and  rating. 

•Id.,  §130. 
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Police  Clauses  Act,  1847,  with  respect  to  the  following  subjects,  shall  be 
incorporated  in  the  act,  viz.:  Obstructions  and  nuisances  in  the  streets; 
2,  with  respect  to  fires;  3,  with  respect  to  places  of  public  resort ;  4? 
hackney  coaches;  5,  public  bathing/ 

By-laws  made  by  a  local  authority  shall  be  under  their  common 
seal,  and  shall  be  published  as  prescribed  in  the  act.  Penalties  may  be 
fixed  not  exceeding  five  pounds.  A  limitation  of  six  months  for  com- 
plaints is  made ;  legal  proceedings  are  regulated. 

''  All  ofiPenses  and  penalties  except  as  otherwise  provided  for,  may  be 
prosecuted  in  the  manner  directed  by  the  Summary  Jurisdiction  Acts 
before  a  court  of  summary  jurisdiction."  This  court  is  of  two  or  more 
justices,  or  some  magistrate  or  ofiicer  empowered  to  act  alone.  Where 
the  application  of  a  penalty  under  this  act  is  not  otherwise  provided 
for,  one-half  thereof  shall  go  to  the  informer.  The  sanitary  authority 
of  the  whole,  or  part,  of  any  port,  may  be  constituted  by  a  provisional 
order  of  the  local  government  board.'  ^^  The  mayor,  aldermen  and 
commons  of  the  city  of  London  shall  be  the  port  sanitary  authority  of 
the  port  of  London,  and  shall  pay  out  of  their  corporate  funds  all  their 
expenses  as  such  port  sanitary  authority."  ^'  A  port  sanitary  authority 
may,  with  the  sanction  of  the  local  government  board,  delegate  to 
any  riparian  authority  within  or  bordering  on  their  district,  the  exercise 
of  any  powers  conferred  on  such  port  sanitary  authority,  but  except  in 
so  far  as  such  delegation  may  extend,  no  other  authority  shall  exercise 
any  powers  conferred  on  a  port  sanitary  authority  by  the  local  gov- 
ernment board.  The  performance  of  their  duty  by  the  local  authority 
can  be  enforced  through  the  local,  government  board,  either  through 
a  writ  of  mandamus  or  by  the  appointment  of  a  person  to  perform  the 
duty,  whose  expenses,  including  remuneration  and  costs  of  the  pro- 
ceedings, shall  be  paid  by  the  authority  in  default,  and  any  order  far 
the  payment  of  such,  expenses  and  costs  may  he  rem^oved  into  the  Court 
of  Queen'* s  Bench^  and  he  enforced  in  the  same  manner  as  if  the  same 
were  an  order  of  such  court,*  Any  by-laws  inconsistent  with  the  act 
are  to  be  deemed  repealed.*  Saving  clauses  are  added,  and  in  schedules 
infinite  details  even  as  to  rules  of  meetings  and  proceedings,  and  powers 
drawn  from  previous  statutes,  with  blanks  and  forms.   There  will  be  seen 

1  Id..  §  171,  police  regulations;  id.,  §  182;  Part  VII,  legal  proceedings,  §§  851,  254. 
« Id.,  §§  287,  289,  291. 
» Id.,  §  299. 

«  Id.,  §  815;  schedule  V,  part  8,  24  and  25  Vict.,  chap.  61,  g  21;  85  and  86  Vict, 
chap.  79,  §  85. 
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thronghont  how  universally  the  imperial  central  authority  is  preserved 
in  its  supervisory,  as  well  as  law-giving  forms ;  also  the  careful  dis- 
crimination between  all  other  cities  and  all  other  ports,  and  London ;  and 
further,  the  preservation  of  old  acts  and  forms,  as  in  that  "  any  urban 
authority  constituted  a  burial  board  may  from  time  to  time  repair  and 
uphold  fences  surrounding  any  burial  ground,"  etc.,  and  that  *^  the 
power  and  duties  of  the  Board  of  Trade  under  the  Alkali  Act,  1863, 
shall  be  exercised  and  performed  by  the  local  government  board." 
It  was  however  a  magnificent  provision,  with  ample  though  compli- 
cated machinery,  for  the  protection  of  vital  interests  and  sanitary  safe- 
guards in  English  cities,  and  readily  and  constantly  enforced.' 

The  Act  of  1891  to  consolidate  and  amend  the  laws  relating  to  public 
health  in  London,  provides  first  a  general  description  of  nuisances,  and 
fluch  as  shall  be  dealt  with  summarily  under  the  act,  and  on  the  receipt 
of  information  respecting  the  existence  of  a  nuisance  liable  to  be  dealt 
with  summarily,  the  sanitary  authority  shall,  if  satisfied  of  the  exist- 
ence of  a  nuisance,  serve  a  notice  on  the  person  by  whose  act  or  default 
or  sufferance  the  nuisance  arises  or  continues,  or  if  such  person  cannot 
be  found,  upon  the  occupier  or  owner  of  the  premises,  requiring  him 
to  abate  the  same  within  the  time  specified  in  the  notice,  and  to  exe- 
cute such  works  and  do  such  things  as  may  be  necessary  for  that  pur- 
pose, and  if  the  sanitary  authority  think  it  desirable  (but  not  otherwise) 
specifying  any  works  to  be  executed. 

^^  Under  certain  circumstances  the  sanitary  authority  may  themselves 
abate  the  same,  and  may  do  what  is  necessary  to  prevent  the  recurrence 
thereof."  A  penalty  is  provided  and  there  may  be  "  a  prohibition 
order,"  and  for  dwelling-houses  "  a  closing  order  "  to  prevent  its  use 
for  a  human  habitation.  Section  108  of  the  Public  Health  Act,  1875,' 
set  out  in  the  first  schedule  of  the  act,  shall  continue  to  extend  to 
London,  with  the  substitution  of  a  sanitary  authority  under  this  act* 
for  any  nuisance  authority  mentioned  in  the  said  section,  and  any  refer- 
ence in  that  section  to  a  nuisance  in  the  metropolis,  shall  include  a 
nuisance  within  the  meaning  of  this  act.  By-laws  by  sanitary  authority 
and  county  council  as  to  cleansing  streets  and  prevention  of  nuisances 
are  authorized. 

^  See  chap.  VII  and  eases,  note  2,  p.  142,  ante;  L.  R.,  54  and  55  Viet.,  chap.  76, 
p.  476.  §§  1-161. 

^  See  L.  T.  R.,  1891,  54  and  55  Vict.  pp.  588.  589;  also  §§  115,  180,  184,  140,  182. 
186,  298,  296  are  maintained  as  to  cholera,  etc. ;  see  52  and  53  Vict.,  chap.  64. 
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Offensive  trades/  smoke  consumption,  work-shops  and  bake-houses, 
dairies,  removal  of  refuse,  regulations  as  to  water-closets,  unsound  food, 
provisions  for  water,  infectious  diseases,  notification  and  prevention, 
hospitals  and  ambulanjces,  prevention  of  epidemic  diseases,  mortuaries, 
by-laws  as  to  houses  let  in  lodgings,  tents  and  vans,  and  underground 
rooms  are  separately  treated  and  regulated.  The  description  of  a  sani- 
tary authority  in  the  act  is  given  with  reference  to  the  Metropolis 
Management  Acts  and  their  schedules.  For  the  city  of  London  the 
commissioners  of  sewers  are  the  sanitary  authority.'  In  each  of  the 
parishes  described  in  the  schedules,  the  vestry  of  the  parish  ;  in  each  of 
the  districts  mentioned  in  further  schedules  referred  to,  the  district 
board.  In  the  parish  of  Woolwich,  the  local  board  of  health.  In  anj 
place  mentioned  in  schedule  0,  the  board  of  guardians,  or  overseers  of 
the  poor.'  The  sanitary  authority  appoints  committees,  officers  and 
inspectors,  can  borrow  money,  acquire  and  hold  land,  issue  orders,  make 
by-laws  and  sue.  The  county  council  has  power  to  prosecute  in  default 
of  the  sanitary  authority,  and  the  local  government  board  may  take 
proceedings  on  complaint  by  the  county  council  of  the  default  of  the 
sanitary  authority.  The  Metropolitan  Asylum  managers  and  the 
police  have  some  concurrent  duties  and  powers  with  the  sanitary 
authority  in  respect  to  certain  matters,  acts  and  things.  Thus,  where 
a  person  suffering  with  any  dangerous  infeqtious  disease  is  in  hospital, 
and  would  not,  on  leaving,  be  provided  with  suitable  lodging,  a  justice 
may  direct  his  detention  in  hospital  at  the  cost  of  the  Metropolitan 
Asylum  managers,  and  enlarge  the  time,  and  the  detention  may  be  car- 

1  The  citj  of  London  Sewers  Act,  1851,  14 and  15  Vict.,  chap.  75,  and  Whitechapel 
Improvement  Act,  1853,  16  and  17  Vict.,  chap.  141,  are  maintained,  §§  2.  3  and  8,  and 
in  like  manner  by  §  26,  sections  of  the  Factory  and  Workshop  Acts  and  Amendment 
Act,  41  Vict.,  chap.  16;  46  Vict.,  chap.  53;  see 54  and  55  Vict.,  chap.  75;  §  71  preserves 
sections  of  the  Contagious  Diseases  Animals  Act,  1878,  1886,  41  Vict.,  chap.  74;  49 
Vict.,  chap.  72. 

>  Id.,  §  99;  see  18  and  19  Vict.,  chap.  120;  25  and  26  Vict.,  chap.  102;  §  94  is  not  to 
apply  to  common  lodging-hoases  within  the  Common  Lodging-houses  Act,  1851,  and 
acts  amending  it;  14  and  15  Vict.,  chap.  28;  16  and  17  Vict.,  chap.  41.  As  to  Artisans 
and  Laborers  Dwellings  Improvement  Acts,  see  31  and  32  Vict. ,  chap.  130;  1875, 88  and 
39  Vict.,  chap.  36;  187^  39  and  40  Vict.,  chap.  200;  Whitechapel  and  Limehouse 
Schemes,  1879.  42  and  43  Vict.,  chap.  80;  1880,  43  Vict.,  chap.  8;  1882,  45  and  46  Vict., 
chap.  54;  1885,  48  and  49  Vict.,  chap.  72,  Housing  of  Working  Classes;  1886.  49  and  50 
Vict.,  chap.  112,  powers  conferred  on  Metropolitan  Board  of  Works;  1888, 46  and  47 
Vict.,  chap.  35,  Diseases  Prevention  Act  Metropolis. 

*  §§  19,  20,  48,  slaughter-houses  erected  under  authority  of  the  Metropolitan  Mar- 
ket Act.  1851,  1857,  are  not  affected.  The  rights  of  water  companies  are  maintained, 
and  sections  of  the  Metropolis  Water  Act,  1871,  are  followed,  84  and  85  Vict ,  chap.  118. 
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ried  into  effect  by  any  sanitary  aathority,  any  inspector  of  police,  or 
any  oflScer  of  the  hospital ;  but  inspections  are  by  officers  under  the 
sanitary  anthority,  and  the  execution  of  orders  may  be  intrusted  by 
the  court  to  any  constable  or  other  person  to  do  all  other  necessary  acts. 
Any  sanitary  authority  may  provide  temporary  or  permanent  hospitals, 
and  the  Metropolitan  Asylum  managers  also  sapport  their  hospitals/ 
The  latter  officers  also  shall  continue  to  maintain  their  wharves  and 
landing  places,  vessels  and  carriages  for  the  transportation  of  persons 
sick  with  any  dangerous  infections  disease,  and  they  may  also  allow  the 
conveyances  with  the  necessary  attendants  to  be  used  by  other  officers 
for  a  like  purpose  and  make  a  reasonable  charge  therefor.'  They 
may  also  hire  any  hospital,  infirmary,  asylum,  or  work-house  for  cholera 
patients. 

^^  The  port  sanitary  authority  of  the  port  of  London  continues  to 
be  the  mayor,  commonalty  and  citizens  of  the  city  of  London,'  but 
duties,  powers  and  obligations  may  be  assigned  to  them  by  the  local 
government  board.  The  sections  of  the  Public  Health  Act  relative 
to  cholera,  and  other  epidemic  diseases  are  extended  to  London.  The 
act  is  modified  in  its  application  to  the  city  of  London  as  follows : 
^^  (a)  There  shall  be  two  appeals  from  the  commissioners  of  sewers  to 
the  county  council.  (J)  The  bye-laws  made  by  the  county  council  shall 
not  extend  to  the  city,  {c)  The  county  council  shall  not  have  power 
to  require  the  commissioners  of  sewers  to  provide  and  maintain  a  build- 
ing for  post-mortem  examinations,  (d)  The  powers  of  the  county 
council  to  proceed  in  case  of  default  of  a  sanitary  authority  shall  not 
extend  to  the  commissioners."*  It  is  an  interesting  detail  of  the  legal 
proceedings  clauses  that,  with  the  right  of  entry  conferred  for  purposes 
of  examination  of  premises,  ^^  the  person  so  claiming  the  right  to  enter 
shaU^  if  requiredy  produce  some  vrritten  document  properly  authentic 
caied  on  the  part  of  the  sanitary  authority  ^  showing  the  right  of  the  per- 

>  Id..  §  67;  see  Met.  Poor  Act.  1867,  80  Vict.,  chap.  6.  §  8.  "  For  the  asylum  or 
asylams  of  each  district  there  shall  be  a  body  of  managers  constitated  as  in  this  act 
provided,  which  managers  and  their  successors  are  hereby  incorporated  by  the  name 

of  The  Managers  of  the Asylum  District. tfind  by  that  name  shall 

be  one  body  corporate,  with  perpetual  succession  and  a  common  seal  and  with  power, 
subject  and  according  to  the  orders  of  the  Poor  Law  Board,  to  take.  hold«nd  dispose 
of  lands  and  other  property  for  purposes  of  the  asylum  district."  etc.,  partly  elected, 
partly  nominated. 

•  L.  R.,  vol.  n,  1867.  80  and  81  Vict.  48,  §  79;  see  §§  85,  86. 

•Id..  §§111,  112. 

^aty  of  London,  id.,  §§  188-186;  id.,  §  115. 
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son  producing  the  same  to  enter,  and  in  case  of  refusal^  in  addition  to 
the  penalty  provided^  a  justice  may  issue  a  warrant  authorizing  the 
entry  hy  force^  if  need  he^ofihe  sanitary  a/uthority  with  such  assistant 
as  may  he  required  to  execute  their  duties  under  the  a^.^^  Sufficient  has 
been  given  of  this  law  to  show  its  system,  bat  the  one  hundred  and 
forty-first  section  containing  the  interpretation  of  terms/  is  necessary 
for  its  intelligent  comprehension.  The  elaborate  notices  of  laws  affected, 
the  schedules  attached,  aud  the  blanks  and  forms  therein  provided  for 
the  law  as  enacted,  are  most  useful  aud  necessary  for  reference  in  anj 
examination  of  its  methods. 

Turning  now  from  the  English  to  the  American  Metropolitan  sys- 
tem, we  find  everywhere  the  pressure  and  exhausting  power  of  great 
cities  upon  the  surrounding  country,  and  as  greater  and  greater  inter- 
ests were  involved,  as  the  oities  filled  to  overflowing,  and  the  towns, 
villages  and  farms  were  rendered  to  a  greater  degree  dependent  npon 
them  not  merely  for  the  markets,  but  in  many  ways,  and  often  even 
for  a  supply  of  labor  ;  a  process  less  marked  abroad  than  in  the  United 
States ;  so  called  metropolitan  laws,  or  metropolitan  district  laws  were 
passed.  There  were  a  number  of  such  laws  in  the  State  of  New  York, 
and  in  other  States,'  notably  Massachusetts,  Illinois  and  Ohio.  In  the 
latter  State  the  classification  of  villages,  towns  and  cities  is  very  com- 
plete by  the  Revised  Statutes.     But  it  is  not  of  this  we  speak.     It  was 

1  Id.,  §  141,  among  the  definitions  are:  London,  the  administrative  oount]r  of  Lon- 
don; ''premises  includes  messuages,  buildings,  lands,  easements  and  hereditaments 
of  any  tenure  whether  open  or  inclosed,  whether  built  on  or  not,  and  whether  public 
or  private; "  house  includes  schools,  factories  and  the  buildings;  building  and  house 
includes  the  curtilage;  the  expression  ''house  refuse"  means  ashes,  cinders,  breese 
rubbish,  night-soil  and  filth,  but  does  not  include  trade  refuse;  trade  refuse  means 
the  refuse  of  any  trade,  manufacture  or  business,  or  of  any  building  materials;  street 
refuse  means  dust,  dirt,  rubbish,  mud  road  scrapings,  ice,  snow  and  filth;  source  of 
water  supply  means  any  stream,  reservoir,  aqueduct,  pond,  well  and  cistern,  pump, 
fountain,  etc.;  sanitary  convenience  includes  urinals,  water-closets,  earth  closets, 
privies:  day  means  the  period  between  six  o'clock  in  the  morning  and  the  succeeding 
nine  o'cloclc  evening;  cistern  includes  water  butt;  dairy  includes  any  farm,  farm-honse, 
cowshed,  milk  store,  milk  shop  or  other  place  from  which  milk  is  supplied  or  in 
which  milk  is  kept  for  sale. 

"  Act  of  April  15,  1*57,  chap.  869;  People  v.  Draper,  15  N.  Y.  532;  chap.  74,  1886; 
Metropolitan  Board  v.  Heister,  87  N.  Y.  661;  N.  Y.  L.,  chap.  835,  1873,  see  Mass. 
Met.  Sewerage  Act  of  1889,  chap.  489;  Kingman  Petition,  156  Mass.  861;  see,  also, 
Oen.  Stat.  Mass.,  chap.  865,  1870;  chap.  167,  1871;  1  R.  S.  Ohio,  818,  846;  see  49 
Ohio  St.  202,  229,  586. 
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held  in  The  People  v.  Draper'  that  while  under  the  Constitation  the 
established  divisions  of  the  State  into  coanties,  towns  and  villages 
must  have  its  '^  free  coarse  unobstracted  and  unembarrassed  by  legis- 
lation," yet  the  State  for  the  purposes  of  a  practicable  government, 
might  resume  in  favor  of  the  central  power,  a  portion  of  ihe  jurisdic- 
tion of  local  divisions,  or  change  the  partition  of  it,  and  that :  ^^  It  is 
the  business  of  the  legislature  to  adjust,  in  tlie  interest  of  the  whole 
people  of  the  State,  the  distribution  of  the  powers  of  government,  tak- 
ing care  that  no  direct  provision  of  the  Constitation  is  violated,  and 
that  no  arrangement  which  it  lias  made  is  immediately  disturbed.  We 
do  not  find  that  an  organization  like  the  metropolitan  district  is  any- 
where forbidden ;  and  we  are  unable  to  see  that  any  arrangement  of 
the  machinery  of  the  government  which  the  Constitution  has  provided 
will  be  impeded  or  disturbed  by  the  execution  of  the  act.  We  con- 
clude, that  the  act  is  constitutionally  valid,  so  far  as  this  object  is  con- 
cerned." Or  as  it  was  subsequently  stated'  the  legislature  may  at  its 
discretion,  recall  to  itself,  and  exercise  so  much  of  the  powers  it  has 
conferred  upon  municipal  corporations,  as  are  not  secured  to  such  cor- 
porations by  the  Constitution. 

Doubtless,  the  State  also  may  add,  under  the  same  limitations,  as  it 
has  done  in  police  matters,  metropolitan  sewerage,  and  quarantine  dis- 
tricts ;  as  it  has  done  in  the  water  rights  laws  all  over  the  land,  whereby 
a  distant  watershed  is  practically  converted  to  the  use  and  needs  of  the 
people  gathered  in  a  large  city,  to^whom  are  conveyed  from  outlying 
regions,  their  potable  water  supply  through  other  counties  and  towns, 
and  by  right  of  way  condemned  in  the  name  of  the  State,  but  for  a 
single  use  that  of  the  city  district. 

The  limitations  of  the  early  cases  are  also  preserved,  and  no  other  divis- 
ion of  organization  is  allowable,  unless  there  is  adequate  occasion  for 
the  exercise  of  legislative  discretion,  and  "  the  purpose  cannot  be  accx)m- 
plished  by  organizing  the  territory  in  view  under  one  of  the  forms  of 
municipal  government  authorized  by  the  Constitution." '  As  was  said 
in  People  v.  Porter,  the  Constitution  does  "  not  authorize  the  legisla- 
ture, to  carve  out  from  the  territory  of  the  State,  a  district  for  judicial 
purposes,  not  bounded  by  county,  town  or  village  lines,"  etc. 

» 15  N.   Y.   542,   543;    People  v.  Met.  Bd.,  19  N.  Y.  188;  Met.  Bd.  v.  Barrie,  84 
N.  y.  657. 

«  People  V.  Piockney,  32  N.  Y.  377. 

•  People,  exrel.  Bolton,  v.  Albertson,  55  N.  Y.  51;    People,  exrel.  Townsend,  v. 
Porter,  90  N.  Y.  68. 

31 
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.  Our  view  is  of  tho  extension  of  jurisdiction  to  quarantine  limits  as 
of  the  port  of  London,  or  port  of  Now  York ;  but  more  particularly, 
the  conveyance  by  the  State  to  parts  of  the  city  government  exclusive 
and  sovereign  powers,  as  to  the  Health  Department  of  the  city  of  New 
York.*  This  would  be  unnecessary,  and  tend  to  trouble  and  discon- 
tent in  a  smaller  place.  Hence  is  that  exception  we  find  in  State 
Health  Laws,  of  districts  which  approacli  in  magnitude  of  the  interests 
involved,  those  necessarily  to  be  considered  in  any  metropolitan  system. 
It  may  be  assumed  that  no  more  complete,  self-contained,  comprehen- 
sive and  successful,  yet  simple  system  prevailed  than  in  the  city  of 
New  York,  so  long  as  it  could  be  held  to  the  original  plan  of  1866 
perfected  in  1873. 

The  cholera  invasion  of  preceding  years  aroused  the  public  spirited 
and  scientific  minds  of  the  community,  to  the  inadequte  protection  ex- 
isting in  1865  and  1866,  for  tho  preservation  of  life  and  health  at  the 
entrance  gate  of  the  whole  country,  tho  city  and  port  of  New  York. 
It  was  seen  that  powers  imperial,  in  grasp,  and  in  celerity  and  certainty 
of  action,  alone  could  meet  the  expected  emergency,  and  that  neither 
division  of  councils,  nor  selfish  obstruction  by  interested  litigants  using 
ordinary  forms  of  court,  and  issues  of  fact  framed  for  jury  trials,  for 
delay,  should  stand  in  the  way  of  their  exercise,  when  time  was  so  im- 
portant an  element  to  success,  and  extraordinary  skill  and  scientific 
research  and  discretion  must  be  invoked.  The  perils  were  great  in 
proportion  to  tho  masses  of  population  suddenly  exposed  to  them. 
The  laws  of  1866  and  1867,*  established  the  new  plan,  and  it  was  con- 
tinued under  the  title  of  a  Metropolitan  system  until  1870,  but  re- 
arranged, and  a  more  concentrated  authority  and  a  more  effective 
administration  secured  by  the  law  of  1873,  whereby  "  the  authority, 

1  Polinsky  v.  People,  78  N.  Y.  65;  Health  Department  v.  Lalor,  88  Han,  548.  The 
recent  cases  of  Board  of  Health  v.  Copcatt  and  People,  ex  rd,  Copcatt,  v.  Board  of 
Health  (Yonkers),  140  N.  Y.  1,  12,  hold  that  the  determination  of  the  Board  of 
Health  that  a  nuisance  exists  is  not  conclasive,  and  that  in  a  case  of  doubt  whether  a 
nuisance  exists  the  board  should  proceed  bj  action  (see,  also,  Hutton  v.  City  of 
Camden,  84  N.  J.  L.  122).  This  however  is  under  different  laws  and  the  same 
statutory  process  is  not  provided  as  for  the  New  York  Board  of  Health,  but  odIt 
ordinary  powers  are  granted.  See  the  organization  of  Yonkers  Board  of  Health  and 
powers,  chap.  184,  N.  Y.  L.,  1881,  tit.  9.  §§  2,  8;  chap.  270,  1885,  §  8.  In  the  first- 
mentioned  case  however  an  ordinance  of  the  Sanitary  Ck>de  is  sustained,  and  the 
court  says  the  board  may  act  on  its  own  inspection  and  is  not  required  to  give  notice 
before  exercisincr  its  jurisdiction.  "  Its  determination  is  not  reviewable  on  eertiarari. 
See  Werner  v.  City  Council  of  CTiarleston  (S.  C),  U.  S.  Sup.  Ct.,  Jan.  22, 18W,  151 
U.  S.  360. 

» N.  Y.  L.,  chap.  74.  1866;   chap.  956, 1867;  chap.  187,  1870;  chap.  885,  1878. 
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duties  and  powers  coDferred  or  enjoined  upon  the  Metropolitan  Board 
of  Health,  by  chapter  74,  in  1866,  and  the  several  acts  amendatory 
thereof,  and  by  many  other  subsequent  laws  of  this  State,  and  upon 
the  several  officers  and  members  of  said  board  "  were  conferred  upon 
and  vested  in  or  enjoined  upon,  and  hereafter  to  be  exclusively  exer- 
cised in  the  city  of  New  York,  by  the  Health  Department  and  Board 
of  Health  created  by  this  act,  and  the  officers  of  the  said  Board  of 
Healtli  and  the  said  Health  Department.* 

The  development  had  been  as  gradual  as  in  the  city  of  London.  In 
1657  was  the  government  of  the  Schout,  Burgomaster  and  Schepens, 
and  ordinances  were  adopted  after  the  forms  and  requirements  of  the 
Holland  council  and  the  city  of  Amsterdam.  The  Mayor's  Court  up  to 
the  time  of  the  Dongan  charter,  like  the  board  of  burgomasters,  etc., 
under  the  Dutch  rule,  united  the  functions  of  council  for  the  regula- 
tion of  the  municipal  affairs,  and  of  a  court  of  justice,  with  legislative 
and  judicial  matters  equally  before  it;*  but  thereafter  a  common 
council  began  its  office,  and  many  of  the  sanitary  and  port  regula- 
tions afterward  carried  into  those  framed  under  the  Revised  Statutes 
of  the  State,  may  be  traced  to  those  originating  and  enforced,  because 
of  the  occasion  for  them  in  the  early  days  of  New  York.  At  all 
events  there  is  nothing  new  in  the  combination  of  legislative,  executive 
and  judicial  functions,  which  have  now  been  centered  in  the  Health 
Department  of  the  city  of  New  York,  as  a  qicasi  corporation,  and  in 
many  respects  an  independent  part  of  the  municipal  government. 
The  Commissioners  of  sewers  in  like  manner  in  London  came  gradually 
to  have  in  their  hands  many  diversified  and  sometimes  it  would  seem 
incongruous  powers. 

The  Revised  Statutes  *  of  the  State  of  New  York,  in  the  fourteenth 
chapter,  "  Of  the  public  health,"  prescribes  in  five  titles  the  officers 
and  duties  of  the  Board  of  Health,  of  which  it  says :  "  There  shall  con- 
tinae  to  be  a  Board  of  Health  in  the  city  of  New  York,  of  which  the 
mayor  shall  by  right  of  office  be  president,  and  the  members  of  which 
shall  from  time  to  time  be  appointed  by  the  common  council  of  the 

'  N.  Y.  L.,  chap.  757,  1873,  §  12;  chap.  885,  art.  11.  §§  80,  81,  82;  chap.  636.  1874; 
chap.  685,  1874;  chap.  956,  1867;  TeDoment.house  L.,  chap.  908.  1867;  see  chap.  70, 
1867;  N.  Y.  Cons.  Act,  1882,  chap.  12.  §§  588  to  667,  501.  1089,  1091,  1441,  1449, 1986; 
chap.  450,  1881;  chap.  84,  1887;  chap.  40,  1883;  chap.  175.  1885;  chap.  454,  1885; 
Penal  Code.  §§  288.  885,  897,  407,  408,  484,  489,  662. 

•  Jad.  Organ  of  State,  1  E.  P.  S.  26,  27,  28,  47;  N.  Y.  Rec.  Burg.  &  Schep.  414, 
484,  Ordinances  of  Burgomasters. 

'  1  R.  S.  of  N.  Y..  chap.  19.  tit.  I,  II,  art.  2,  5;    tit.  Ill,  art.  1.  2,  8 ;  see  chap.  275, . 
1850;  1  R.  S.,  tit.  IV.  V. 
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city.  The  health  officer,  resident  physiciHn,  and  health  commissioner 
of  the  city  shall  bo  the  commissioners  of  health."  At  first  there  were 
united  with  these  provisions  those  for  "quarantine,  and  regulations  in 
the  nature  of  quarantine  in  the  port  of  New  York."  Large  discretion- 
ary powers  were  conferred,  and  heavy  penalties  for  violation  of  regu- 
lations adopted,  were  authorized  by  these  laws.  The  Board  of  Health 
was  composed  in  1866  *  of  the  four  police  commissioners,  four  com- 
missioners of  health,  one  of  whom  was  to  be  a  resident  of  the  city  of 
Brooklyn,  which  was  then  in  the  Metropolitan  district,  the  health 
officer  of  the  port,  and  the  mayor  of  the  city.  By  the  charter  of  1870 
the  same  officers,  with  the  exception  of  the  mayor,  were  placed  at  the 
head  of  the  Health  Department  then  created,  having  enjoined  upon 
and  vested  in  it,  all  the  powers  and  duties  of  preceding  boards  and 
officers  which  it  replaced. 

Already  by  this  time  a  code  of  municipal  sanitary  laws  had  been 
adopted,  sanctioned  by  the  legislature,  and  recognized  in  subsequent  laws 
and  by  the  decisions  of  the  courts  under  the  title  of  the  Sanitary  Code,* 
of  which  a  violation  was  a  misdemeanor,  and  the  Board  of  Health  could 
add  and  amend  and  publish  sections  of  this  code  as  it  should  find 
advisable.  The  department  had  its  own  attorney  and  counsel,  power 
to  bring  suits,  and  a  fund.  It  could  also  declare  a  nuisance  by  certain 
prescribed*  statutory  action,  enforce  the  proceedings  by  scbatement, 
vacate  houses,  and  with  the  approval  of  the  Governor  issue  a  proclama- 
tion, and  use  extraordinary  means  of  defense  against  pestilence,  in  any 
time  of  great  and  overwhelming  peril.  These  proceedings  in  no  wise 
depended  on,  but  were  throughout  distinct  from  either  the  Sanitary 
Code,  or  the  ordinary  civil  and  judicial  administration  in  the  city,  and 
the  Board  of  Health  was  required  "  so  far  as  practicable  x>  enforce  all 
laws  of  this  State,  applicable  in  said  district,  to  the  preservation  of 
human  life,  or  to  the  care,  promotion,  or  protection  of  health ;  and  said 
board  may  exercise  the  authority  given  by  said  laws,  to  enable  it  to 
disclmrge  the  duty  hereby  imposed ;  and  this  section  is  intended  to 
include  all  laws  relative  to  cleanliness,  and  to  the  use  or  sale  of  poison- 
ous, unwholesome,  deleterious,  or  adulterated  drugs,  medicine,  or  food. 

»  N.  Y.  L..  chap.  74,  1866,  §  2;  chap.  137,  1870.  art.  11,  of  the  Health  Department; 
chap.  883,  1870,  §  93. 

«N.  Y.  L.,  chap.  956.  1867,  §  19;  chap.  835.  1873.  §  82;  chap.  686.  1874.  §  15; 
Schrumpf  v.  People.  14  Hun,  10. 13. 

»N.  Y.  L..  chap.  74,  1866,  see  §  12.  especiaUy  §  14, par.  1, 2,  §§  16. 17, 19.  20,  24. 30, 
81,  32;  chap.  956,  1867,  §§  5,  7,  11. 
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And  said  board  is  authorized  to  require  reports  and  information  (at 
sncb  times  and  of  sueli  facts,  and  generally  of  such  nature  and  extent, 
relating  to  tlie  safety  of  life  and  promotion  of  health  as  its  by-laws  or 
rules  may  provide),  from  all  public  dispensaries,  hospitals,  asylums, 
infirmaries,  prisons,  and  schools,  and  from  the  managers,  principals, 
and  officers  thereof;  and  from  all  other  public  institutions,  their  officers 
and  managers,  and  from  the  proprietors,  managers,  lessees,  and  occu- 
pants of  all  theatres  and  other  places  of  public  resort  or  amusements 
in  said  district ;  but  such  reports  and  information  shall  only  be  required 
concerning  matters  or  particulars  in  respect  of  which  it  may,  in  its 
opinion,  need  information,  for  the  better  discharge  of  its  duties  in  said 
district.  And  it  is  hereby  made  the  duty  of  the  oflicers,  institutions, 
and  persons  so  called  on,  or  referred  to,  to  promptly  give  such  informa- 
tion and  make  sucii  reports,  verbally,  or  in  writing,  as  may  be  required 
by  said  boards.  And  it  is  hereby  further  made  the  duty  of  all  persons, 
officers,  and  boards,  to  make  to  said  Board  of  Health  the  reports  and 
returns,  and  to  give  the  information  and  aflEord  to  said  board  the  aid 
and  facilities  which  by  law  or  ordinance  they  or  any  of  them  were 
required  to  make,  afford,  or  give  to  any  person,  officers,  or  board, 
when  any  powers  hereby  conferred  on  said  Board  of  Health  was  exer- 
cised by  any  other  officer  or  board."  The  duty  was  laid  upon  the  Board 
of  Police  to  systematically  enforce  the  ordinances  of  the  Health  Depart- 
ment, and  also  upon  the  direction  of  the  Board  of  Health  in  writing 
duly  authenticated,  to  faithfully  execute  through  its  proper  officers, 
agents  and  men,  the  orders  and  sanitary  regulations  prescribed.* 

Little  more  was  now  necessary  than  to  have  the  board  so  composed 
and  organized  as  to  secure  a  comprehensive,  intelligent,  independent, 
discreet,  consistent  and  forcible  action,  with  a  unity  of  purpose,  without 
obstruction  either  from  the  weight  of  its  own  numbers,  or  from  the 
outside.  No  preliminary  injunction  could  be  granted  against  the 
board,  or  its  members,  or  officers,  except  by  the  Supreme  Court  of  the 
State  upon  a  notice  of  eight  days,  together  with  copies  of  the  papers 
upon  which«the  motion  is  to  be  made.'  The  final  change  was  made 
by  the  charter  of  the  city  of  1873,  and  by  the  auxiliary  acts  of  1873 

»  N.  Y.  City  Cons.  Act,  1882,  §§  261,  296;  Health  Dept.  v.  PoUce  Dept..  41  Supe- 
rior Ct.  823. 

«  N.  Y.  L.,  cliap.  956.  1867,  §  9;  chap.  835,  1878;  chap.  757,  1878.  §  12;  chap.  686, 
1874.  See  N.  Y.  L.  1882,  chap.  410;  N.  Y.  City  Cons.  Act,  ^§  261,  296.  501,  588- 
648;  title  7.  Tenement  and  Lodging  houses,  id.,  §§  649,  667;  id..  §§  1084,  1091,  1441, 
1449, 1936. 
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and  1874.  The  organization  then  effected,  and  the  Bjst'em  then  adopted, 
wore  embodied  in  the  New  York  City  Consolidation  Act  of  1882,  to 
which  statute  and  its  amendments  reference  must  be  had,  especially  to 
Chapter  XII,  Department  of  Health. 

The  Tenement-house  Commission  appointed  by  the  legislature  to 
report  amendments  deemed  essential  to  the  Tenement-house  Law  was 
enabled  to  report,  and  see  its  suggestions  adopted  in  1887  in  the  eighty- 
fourth  chapter  of  the  laws  of  that  year,  adding  much  efficiency  to  this 
division  of  sanitary  work,  which  had  advanced  very  rapidly  after  the 
law  of  1880  limiting  the  areas,  prescribing  the  rules,  and  arranging  for 
supervision  of  the  plans  of  tenement  and  lodging-houses,  and  after  the 
law  of  1881,  which  placed  the  plumbing  and  drainage  of  all  buildings 
under  sanitary  regulation.  It  also  provided  for  reconstituting  the 
sanitary  company  of  police,  of  whom  fifteen  should  be  exclusively  em- 
ployed for  the  enforcement  of  the  laws  relating  to  this  class  of  houses, 
and  all  should  be  under  the  direction  of  the  President,  and  the  Board 
of  Health.* 

A  salutary  provision  inserted  subsequently,  that  "  no  building  or 
premises  while  occupied  for  a  tenement-house  shall  be  used  for  a 
lodging-house,  private  school,  stable,  or  for  the  storage  and  liandling 
of  rags,"*  was  afterward  rendered  nugatory ;  and  throughout  the  legis- 
lation on  these  subjects  in  1891,  1892  and  1893,  there  was  a  set-back 
until  finally  the  supervision  of  plumbing  and  drainage  of  buildings,  and 
the  regulation  of  their  construction,  building  plans,  models  and  appurte- 
nances, were  wrested  from  the  Health  Department,  tlie  value  of  its 
precedents  and  experience  to  a  certain  degree  neglected,  and  the  sani- 
tary system  consecutively  pursued  since  1867,  was  so  far  interrupted 
and  superseded. 

In  the  system  of  1873  a  smaller  number  of  commissioners,  all 
necessarily  connected  with,  and  cognizant  of,  the  executive  work  of  the 
Health  Department,  made  up  the  Board  of  Health.  They  were  four; 
two  commissioners  of  health,  one  of  whom  must  have  been  a  practising 
physician  for  not  less  than  five  years,  and  a  commissioner  of  health  not 

»  See  N.  Y.  Cons.  Act,  §§  649.  653,  657.  658.  661,  662,  664,  666,  501,  296;  see  N. 
Y.  L.  1879,  chap.  379;  1880,  chap.  899;  1881,  chap.  456;  1890,  chap.  204;  N.  Y. 
Ck)nB.  Act.  §  661;  N.  Y.  L.,  chap.  211,  1889,  amending  §  658. 

«  N.  Y.  L.,  chap.  486,  1890,  amending  §  663,  N.  Y.  Cons.  Act;  N.Y.  L.,  chap.  39. 
1891.  amending  §  663;  N.  Y.  L.,  chap.  204.  1891,  amending  §  661;  N.  Y.  L..  chap. 
288.  1892,  amending  §  661;  N.  Y.  L.,  chap.  829,  1892.  amending  §  667;  N.  Y.  L., 
chap.  275.  1892.  Dept.  of  Buildings  created;  N.  Y.  L.,  chap.  602, 1892,  plumbing  and 
drainage;  N.  Y.  L.,  chap.  187,  1893,  as  to  §  556. 
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a  physician,  who  was  to  be  the  president  of  the  board ;  two  eo^ojicio 
oommissioners,  the  health  officer  for  the  port  of  Kew  York  in  whose 
hands  was  the  quarantine  administration  of  the  port,  and  the  president 
of  the  Police  Department  whose  duties  were  in  co-operation  with,  and 
to  support  the  Health  Department.*  They  imited  every  function  both 
directly  connected  with,  and  auxiliary  to,  the  exercise  of  the  very  large 
administrative  and  discretionary  powers  vested  in  this  commission. 

With  qtuisi  corporate  rights*  of  independent  appearance,  and  repre- 
sentation, in  every  proceeding  or  action  in  which  any  order,  regulation 
and  action  of  the  board,  or  of  any  one  acting  pursuant  to  its  authority 
shall  be  called  in  question ;  the  right  to  bring  suits ;  judicial  notice  of 
its  seal  and  orders  prescribed  by  law ;  the  declaration  that  ^^  the  action, 
proceedings,  authority  and  orders  of  said  board  shall  at  all  times  be 
regarded  as  in  their  nature  judicial,  and  be  treated  as  prima  facie  just 
and  legal ; "  the  authority  vested  in  it  to  adopt  and  amend  by-laws, 
rules  and  regulations ;  resistance  to  its  proper  orders  made  a  misde- 
meanor ;  with  a  sufficient  force  of  every  class  of  men  needed  for  the 
details  of  inspection  and  of  department  work  ;  exclusive  charge  given 
to  it  of  the  care  of  persons  sick  with  contagious  and  infectious  diseases, 
and  the  hospitals  for  them  ;  with  the  right  given  to  order  a  ship  from 
the  docks,  or  to  prevent  the  landing  of  persons  or  articles  from  it,  if 
infected  by  disease ;  with  extraordinary  powers  given  in  any  time  of 
great  peril  of  pestilence ;  the  charge  of  tenement  and  lodging-houses 
enjoined  upon  it ;  the  right,  after  it  had  adjudged  any  place,  matter  or 
thing  a  public  nuisance,  to  order  its  abatement,  and  to  summarily 
execute  by  its  own  agents  and  means  such  order  if  necessary;  the 
regulation  and  control  of  offensive  trades  committed  to  it  and  con- 
nected therewith,  necessarily  the  prevention  of  nuisances  from  railways 
and  factories;  a  great  charitable  and  preventive  work  annually 
intrusted  to  its  offices,  of  house-to-house  visitation  by  department  phy- 
sicians of  poor  families  in  tenements  needing  medicine  and  medical 
care;  with  records  of  every  inspection  preserved  since  1866,  and  a 
ledger  account  kept  with  every  tenement-house,  showing  its  history 
and  sanitary  experience  since  it  was  first  turned  to  such  use  ;  with  an 
annual  appropriation  made  for  it  on  its  own  estimate  of  expenditures 
as  approved  by  the  Board  of  Estimate  of  the  city,  so  that  funds  should  not 
be  wanting  for  its  necessary  work  ;•  with  the  right  to  call  upon  the  whole 

>  N.  Y.  Cons.  Act,  §  41;  chape.  335.  1873,  §  80;  chaps.  686,  874. 
«  N.  Y.  Cons.  Act,  §§  616,  618,  620,  621.  622,  623,  549. 
•Id.,  §§189.205. 
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police*  force  of  the  city,  as  it  were  hpoMe  comitatus^  as  it  actually  was 
in  1873  when  the  Board  of  Health  took  possession  of  the  block  in  which 
was  Washington  Market,  and  tore  down  and  removed  the  sheds  and 
buildings  which  projected  over  the  gutters  of  the  street  and  made  a 
nuisance ;  with  a  process  devised  for  certain  matters,  wherein  the  board 
was  constituted  practically  a  court,  gave  due  hearing  to  every  one 
affected  by  its  proceedings,  and  judicially  decided  the  issues  before  it, 
thus  avoiding  the  delays  of  jury  trials  in  sanitary  cases ;  without  any 
interference  from  co-ordinate  parts  of  the  city  government,  or  other 
authority  in  its  use  of  the  highest  and  most  imperative  discretionary 
authority,  so  long  as  the  same  was  not  unj*easonable  or  oppressive ; 
nothing  stood  in  the  way  of  the  successful  administration  of  the 
sanitary  laws  of  this  city. 

It  only  remains  to  consider  its  methods,  and  process,  which  are  of 
interest  to  the  citizen  complaining,  to  him  complained  of,  and  to  the 
larger  public,  of  whom  they  all  are  part. 

It  has  been  a  distinctive  feature  of  the  procedure  of  the  Health  De- 
partment, that  it  was  always  based  upon  its  own  complaints  and  reports, 
while  it  was  required  "  to  use  all  reasonable  means  for  ascertaining  the 
existence  and  cause  of  disease  or  peril  to  life  or  health,  and  for  avert- 
ing the  same  thmughout  said  city,"*  and  to  comuiunicate  such  infor- 
mation "with  such  useful  suggestions  as  the  experience  of  said  board 
may  supply."  Inspection  upon  any  and  every  complaint  was  at  once 
made  by  an  ofRcial  inspector,  and  reports  entered,  filed  and  reinspec- 
tions  ordered ;  reports  thereof  and  of  compliance  with  or  resistance 
thereto,  were  made  in  regular  sequence  to  the  Board  of  Health. 

Summary  process  was  possible  in  two  contingencies;  to  vacate  a 
building  or  house  upon  the  certificate'  of  the  sanitary  superintendent, 
and  a  resolution  by  the  board,  because  dangerous  to  life  or  unfit  for 
human  habitation ;  and  again,  ''wherever  any  building,  erection,  prem- 
ises, business  pursuit,  matter  or  thing,  or  the  sewage,  drainage  or  ven- 
tilation thereof  in  said  city  shall,  in  the  opinion  of  said  board,  as  a 
whole  or  in  any  particular,  be  in  a  condition  or  in  efiPect  dangerous  to 
life  or  health,"  then  an  order  to  abate  that  declared  to  be  a  public 
nuisance,  issues  from  the  Board  of  Health,  and  a  bearing,  if  demanded, 
is  accorded  to  parties  served  with  the  order,  whereupon,  after  due  oj.*- 

»  N.  Y.  Cons.  Act,  §§  296, 594. 

«N.  Y.  Cons.  Act,  §§571,  572,  678;    chap.  74,  1866,  §§15,  16;  N.  Y.  Cons.  Act, 
§§  592,  597. 
•Id.,  659;  id.,  §  585,  par.  1,  2, 
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portunity  afforded  to  be  heard,  the  said  Board  of  Health,  entering  all 
the  proceedings  in  its  minutes,  reconsiders  the  matter,  decides  the 
material  issues,  rescinds,  modifies  or  affirms  the  original  order,  and 
takes  measures  to  immediately  carry  its  decision  into  effect.  By  this 
process  it  has  torn  down  buildings,  shut  off  offensive  trades,  closed 
dwellings,  and  factories,  and  removed  sliips. 

Ordinarily,  in  regular  routine,  the  provisions  of  the  Sanitary  Code 
may  be  said  to  enforce  themselves.  Any  violation  of  tlieir  terms  is  to 
^'  be  treated  and  punished  as  a  misdemeanor,  and  the  offender  shall  also 
be  liable  to  pay  a  penalty  of  fifty  dollars,  to  be  recovered  in  a  civil 
action  in  the  name  of  the  Health  Department  of  the  city  of  New  York 
before  any  justice  or  tribunal  in  said  city  having  jurisdiction  of  civil 
actions."*  Recently  the  law  was  changed  to  require  actions  to  be 
brought  in  the  District  Court  of  the  district  of  the  city  where  the  viola- 
tion occurred. 

The  distinction  was  made  in  practice,  that  adulterations  of  food,  and 
nuisances  of  certain  classes,  such  as  overcrowding  in  lodging-houses,  or 
faults  in  plumbing  and  drainage,  were  complained  of  by  inspectors  be- 
fore a  police  magistrate,  whose  warrant  began  the  process.  Other  of- 
fenses were  made  the  subject  of  the  ordinary  suits  for  penalties,  wherein 
only  the  fact  was  at  issue  of  a  violation  of  the  Sanitary  Code.  In  other 
cases  of  nuisance,  at  the  discretion  of  the  Board  of  Health,  abatement 
suits  might  be  instituted,  an  injunction  issue  upon  the  complaint  of  the 
board,  and  when -judgment  was  reached  a  lien  could  be  filed  upon  the 
property  affected,  under  regular  process  of  the  courts.  Upon  its  pre- 
sentment also  cases  were  laid  before  the  grand  jnry  for  indictment, 
es{)ecially  where  the  origin  or  cause  of  the  nuisance  was  in  another 
county. 

The  Board  of  Health  can  remove  or  cause  to  be  removed  to  a  proper 
place  to  be  by  them  designated  any  person  sick  with  any  contagious, 
pestilential  or  infectious  disease,  and  has  "  exclusive  charge  and  con- 
trol of  the  hospitals  for  the  treatment  of  such  cases,"  and  power  to 
provide  and  pay  for  the  use  of  proper  places  to  which  to  remove  such 
persons,  as  well  as  to  designate  such  places."  Its  hospitals,  ambulances 
and  boats  with  the  attendant  corps  of  physicians,  inspectors  and  agents 
discharge  this  service.  In  addition  it  has  a  corps  of  vaccinators,  and 
collects  and  distributes  vaccine  lymph  or  virus  for  vaccination  in  the 

»Id.,  §675;  N.  T.  L.,  chap.  546,  1890;  chap.  555,  1892;  amending  secUon  1290, 
N.  Y.  Cons.  Act. 
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city.'  Any  citizen  complaining  or  complained  of,  under  any  of  these 
specified  heads  mentioned  and  provided  for  in  the  law,  sets  this 
machinery  in  operation  under  one  of  the  enumerated  powers,  and 
arrives  with  no  unnecessary  delay  at  a  jadgment,*  whether  of  the  de- 
partment or  the  courts,  which  conserves  the  rights  of  the  pnblic  as  well 
as  the  individual,  and  is  directed  to  the  peace,  quiet  and  safety  of  the 
community  at  large. 

>  N.  T.  Cods.  Act,  §§  540,  558,  554. 

•  Chap.  74,  1866,  §§  16,  80;  N.  Y.  Cons.  Act,  gg  686,  689,  646-648,  586. 
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245,  415 

as  to  nuisances 167,  192 

public  policy 88 

quarantine 106.  106 

Blatchford,  Mr.  Justice,  opinions  of 16,  68,    96 

Boards  of  Health 26,  87,  39,  112, 119,  120, 180,  232,  279.  482 

city 88,  181.  477,  487 

*      ordinances  of. . .  70,  112,  118.  119,  120,  122,  128,  188,  248, 268,  859,  476, 484,  489 
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Boards  op  Health  —  (Conilnaed.)  p^o, 

organization  of 39,  40,  118,  121  note,  482,  484 

powers  of 117,  124,430,  476,  477,  479,  486-488 

publication  and  pleading 118 

reports  of 180,  254,  note  2 

State 39,  430 

township 1 18,  121 

village 118 

Boilers,  in  buildings 242,244,  246,  378 

Boulevard  Laws 207,  451 

Bovine  Virus 138 

Boycotting 322,  324 

Bradley,  Mr.  Justice,  opinions  of 21,  48,  50,  89,  275,  282,  430 

Bread,  regulation  of 67,  147 

Brick  Yards  akd  Kilns 194,  209.  210 

Bridge 215,  279  305 

Brighton 68,  131 

Brooklyn  Oases 95.  841,  842,  852,  859,  note 

Buffalo,  Prime  slip  canal 188 

wooden  building  in 247 

strike 299 

Lubricating  Oil  Company 816 

Park  case 472 

Burdens,  special,  often  necessary 28 

on  ship-owner 74 

on  property 42  * 

and  see  s.  v.  property,  burden  of  proof 409 

Building  Laws 233 

singular  omissions  in 245,  note,  257,  note 

Buildings 238-9,  247,  249 

boilers  and  apparatus  for  heating 242-244,  246.  878 

conductor  pipe 249 

construction 233,  247,  248,  249 

covenants  concerning 260 

defects  in 257,  note  1 

destroyed  in  path  of  fire 58 

elevators  in 243,  246 

heightof 235-237 

light,  air  and  ventilation  in 238.  257 

materials 28,  242,  244,  247  378 

messuage ■ 234,  note 

roof  gardens 244 

theaters 244 

vacating 256,  477,  488 

walls ...237,  244,249,260,  262 

Burgomasters,  etc. ,  government 38,  488 
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Burial,  right  and  duty  in 161-163 

Butchers 85,49.  68,69.  283 

BuTTKR 33.101,  103 

regulations  for 102,  101 

artificial 101,  104 

By-Laws 69.  476 

model 26,     21 

Cases,  administration,  general 21-32,  475 

administration,  local 21,  22,  24,  28,  35,  182,  183.  476,  478,  487 

adulteration  of  food 19,  83,  101,  144,  147,  152 

boulevards,  relative  to 451 

caveat  emptor 145 

certiorari  and  mandamus 160 

Chinese  exclusion 388.  417 

civil  damages . .  96,  100 

civil  rights 75,    76 

conspiracy 300,  313.  334,  324 

contempt  of  court 365-368,  377,  378 

control  of  private  property  for  public  interest 29,  58,  59,  117,  177,  347, 

453,  464,  473 

corporations 315,817,318,  819,320,  3a8 

corporations  liable  for  conspiracy 316 

cotton  seed,  transportation  of 15 

covenants  against  nuisances 260 

cy  prea  doctrine 2,  8,  816  and  note 

dangerous  oils  and  substances 24,  note,  154,  155 

dispensary  act 434,  note 

drainage 55,  56,    57 

electricity 187.  189,192.212,  278,  280 

elevators  in  buildings 246 

elevator  rates 274 

excavations 179.  203,  241,  242 

ferries 51,71.268,  279 

fire  limits 28.  234.  247 

gambling / 14,  174,  290 

game note  54,  79,  83.     88 

gas 28,273.  283 

Gloucester  ferry  case 268-269 

harbor  dues 65,  66,  269 

head  money 26,     74 

highways,  obstruction  in 53,  199.  200 

holidays 18,32.     79 

Indian  rights. 87.     88 

indictment 95.  187,  167,197.  214.  216 

injunction 168,215.  219.  833 

inspection 22,  24,  244 

irterest 88, 46,  216,  805  note  1,  889 
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Cases  —  (Continaed.)  paoi. 

interstate  commerce 66,  268,  274,  ^0 

intoxicating  liquors 89-99,  486 

jury  trial  in  nuisance  case 83 

labor  contracts 60-62,82,  816 

labor,  hours  of 88,    80 

lactometer  test  of  milk 150 

license 17,64,    98 

license  no  protection 100 

license  taxes  and  regulation  for  occupations 68,  64,  278, 361,  879 

limitations  of  police  powers 22,  25,  27,  82,  117  note,  169,  178,  276 

lotteries 14,  173.  176,  282 

mandamus 165,  217,  247,  889,  856,  476 

private  interest  in 805  and  note  1 

mill  rights 191,  276 

monopolies 18,  47,  48,  60,  52,  819.  438 

municipal  responsibility 840-356 

national  police  laws 22,  73,  117,  382 

national  quarantine 74  note  1,  419,  430 

natural  use  of  land 194  and  note,  815  note,  458 

obligations  of  landlord  and  tenant 250-262 

official  responsibility 221,228,339,344,853,356,  358 

oleomargarine 101-105 

parens  patrias  doctrine 8,  816,  488 

park  cases,  decisions  in 471-478 

passenger  cases 72,  125 

under  health  laws 480 

under  civil  rights  law 76,  134 

personal  rights  and  privileges. . .  4,  16,  28,  48,  68,  79,  80,  267,  299-302,  306- 

310,  315,  324,  427,  428,  478 

pilot  dues 65 

pollution  of  water 186, 140-143,  467 

prize  package  cases 292 

professional  privileges  and  duties 362,  368,  372,  874,  376.  877 

public  policy  (see  s.  v.) 87,  291.  294 

public  nuisance  (see  Nuisance) 167,  177 

railroad  (see  Railroads)    269,305.806,856 

railroad  commissions  cases 282 

railroad  employees 23,  63,    80 

remedies  in  nuisance  cases 167,  214 

responsibility  for  exercise  of  police  powers 889-844,  346-350,  352,  358, 

856,  a'SS 

rules  applicable  to  nuisance  cases 168  seq, 

sewer  cases 340,  858 

slaughter-house  cases 48,  49,  284 

8Ute  jurisdiction 27-80 

State  police  laws 22,  28,66,  884,  482 

amall.pox 106  and  note  1,  132-186 

State  quarantine 28,480,  446 
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CA8XS-^(Continaed.)  p^i. 

strikes 21M>-338 

stock  killing 441 

telegraph 278 

appliances,  bureau  of 246 

telegraph  poles  in  streets 183 

telegraph  lines  over  houses • 247 

three  counties  act 131 

trusts 18,  313.  815,  317,  81» 

ultra  Txrf 295,  318  and  note  2,  818,  341 

usury 45,  293 

unlawful  use  of  mails 73,  note  2,  273 

accination 182,  135 

water  shed  case,  decision  of 467 

Canal  Cases 140  and  note,  2<{7,  466 

Car  Coupling  Law 18,  432,  note  2 

Cak,  stoves  in 18,    71 

Cabtlbton,  sewer  in 129 

CatrOK,  Mr.  Justice,  opinions  by 27,  note 

Cattle,  contagious  diseases  in 24,  25,  59,  110,  124,  125,  278 

guards 58,  70 

inspection  of 25,  127 

refuse  from  slaughtering.houses 35, 67,  68,  208,  218.  248 

slaughtering  in  New  York  . . . .' 67,  123 

slaughtering  in  liOndon 85,  67, 478,  note 

transportation  of 25, 127,  278 

Cause,  proximate 96,  97,  100 

remote 99 

Certificates,  of  birth 156,160 

of  death 161 

of  engineers '. 378 

of  marriage 165 

of  residence 414 

Champerty 14,  297 

Charities,  cy  pres  doctrine 8,  316,  note 

administration 316 

Charter,  conditions  and  rights 18,  52,  86,  275-277,  281-386.  805,  317 

exemption 389.  845,  note 

limitations 276,  277,  320 

right  to  surrender 322,  356 

Children,  death  rate  of 254.  note 

laws  regulating  labor 77,  80,     81 

Chinese,  right  to  labor 18,  28  note,  413 

Coolie  trade 18,  107,  887 

exclusion  laws 18,  888,  897,417,  418 

Chittt.... 182,197,400 
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Crubch  OF  Latter  DAT  Sauttb 8,  816 

bells 201  note  6 

OF  THE  Holt  Trinity,  cases 9,  74,  128,  882,  891 

Cholera,  treatment  of ,  in  England 420-422,  476 

at  New  York 482 

epidemic  at  Hamburg 188 

Cigarette  Smoking  in  Public  Places  by  Children 7  note    84 

Circus,  when  a  nuisance 185  note 

Citizen's  rights 74-76,    85 

religions  liberties  of 865,  895,  896 

Civil  Rights 75,    76 

Civil  Rights  Cases 75,    76 

Civil  Damage 96,  100 

Civilization,  changes  in  public  policy  effected  by 20,  28,  29,  85,  77,  808 

Classification 10,    16 

Clergt 878 

privilege  and  duties  of 157-1 66,  865,  878  note 

Closing  Order 477 

Coercion,  by  fellow  workmen 837 

Coke,  Lord 28,  288,  267,  298 

CoLNET  Hatch  Lunatic  Astluh  Sewerage  Case 221 

Color  Bundness 28 

Colored  Persons'  Riqhts. 72,    76 

witness 414 

Color  Test  in  Oleomargarine 102,  108 

Combinations 800-806.818-815,820 

of  workmen 299-801 .  882-834,  836 

Commerce. v 21-28,  271,  278 

not  synonymous  with  trade 808 

definition  of  (see  Interstate) 887 

Comity  Between  States 291 

Commissioners  of  Sewers .478  note  6 

Common  of  Fishert 86 

Common  Law 46.68,88,187,167,215-220,229,280.  298 

in  United  States 82 

in  Indiana 168 

Compensation,  for  property  destroyed  under  police  laws.. .  .5,  59, 170,  207,  443.  464 

under  drainage  acts 55-58 

in  eminent  domain 5.  57.  58.  92,  450-464,  472 

no  taking,  no  compensation. 5,  59.  468 

Condemnation  of  Land 5, 57.  451,  472 

Conductor  Pipe 194,  note  2 

>     32 
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Ck>NORE88,  limitations 27,  28,  271,  405 

against  monopolies  and  restraint  of  trade 274,  note 

Chinese  (see  s.  v.  Aliens,  Exclusion,  Chinese,  etc) 13 

civil  rights 75,    76 

contract  labor 388,  391,  392-396 

interstate  commerce  (see  Commerce,  etc) 12,21,    25 

police  powers  of 10-13,  268,  271,  273,  278,  279,  307,  884,  405 

quarantine '. 23,  27,  106-108,  note,  419 

supremacy  of 21,  24,  25,  273 

Conspiracy 313,  324.  334 

laws  of,  relative  to  combinations .  .299-313.  334 

to  engage  in  a  prize  fight 800,  note 

Constancy  of  Principles  of  Law 292-299.  397 

CONBTiTUTiONAL  LiMiTATiONB. .  10,  27-30,  66,  82,  260,  271-294,  830,  365,  427,  435-138 

extra  constitutional 271 

unwritten •  270 

Contagious  Diseases  (see  s.  v.  Quarantine,  Small-pox,  etc) 11,  12,  13,    14 

animals  act 478,  note  1 

hospital 489 

Contempt  of  Courts 365-368  note 

distinguished 377 

summary  cognizance  of 378 

punishment 868 

in  strikes  on  railroads  in  hands  of  a  receiver 333 

Contracts,  against  public  policy 50,  293-298.  394 

contrah&noi  mare% .173,  229  note  2,  294 

divisibility  of 304,  810 

gaming 174,282,  293 

Illegal 295 

completed 290,  295,  296.  803 

impaired,  obligations  continue 283 

in  fraud  of  foreign  nation's  rights 293 

malicious  interference  with 831,  note 

pooling 318,  822-823 

praemium  piuiicitiae 294,  note  3 

railway  (see  s.  V.  Railroads) 18,52,277,820,821 

void 174,  281,290,293,294.296,298.  313 

with  state 50.267,285-289.  317 

CooLEY 43,170,186,270,275,848,861,  863 

on  Constitutional  Limitation 861,  963,  467 

Corner  Lot 256 

Corporations 315,317,818,819,820,  323 

cannot  be  partners 819,821 

charter  and  charter  rights 29,  815-317,  444 

charter  conditions 281,  317.  846.  848,  note  2,  444 

liable  for  conspiracy 816 

municipal  and  private,  distlDguished • 849,850 
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Corporations  —  (Continued.)  p^,^ 

power  of  legislature  over 806,  856 

private,  may  discontinue • 856  note  4 

railroad,  cannot  abandon  road 356 

stock  of 820.  82S-824 

Cotton  Seed  Transportation  Between  Sunrise  and  Sunset  Forbidden.  .    16 

County  Council 479 

County  Seat  Cases 285 

Court  op  Queen's  Bench  Orders 476 

Courts,  province  of 214,  222,228,224,  884.  405 

Covenants  Against  Nuisances 260 

Crown,  rights  and  jwwers  of 7,    29 

Cypres. 8,  816,  note 

Dam,  causing  overflow  of  highway 200,  281  note 

Damnum  Absque  Injuria  Rule 59,  note  2,  170, 198,  214,  458 

Davies  System  of  Taxation 368,  874 

Death  ViEW..^ 158 

Definitions 188 

hotel 98 

of  English  health  law 480 

New  York  law * 144,  179 

Denizen 415,  418,  note 

Deportation 400,  note,  401,  410,  414,417 

Destruction  of  Property 4,  59,  92,  815,  note  847,  448 

liability,  if  no  nuisance  is  proved 468,  note  4 

rules  of  responsibility 4,  5 

Detention  of  Passengers 117,  437  note,  480 

of  persons 106,  116,  896,  420,  note  2,  421,  447 

Dillon  on  Municipal  Corporations 114,  128,  186,  187, 284,  850,  353,  478 

Ditches,  refuse  thrown  into ...  8,  138 

Discretion,  power  of 116,  282,  846,857,  858 

not  to  be  arbitrary 113,  117,  344,  859,  note 

responsibility  for 889,  848-849,  857-860 

Division  and  classification  of  police  powers  and  subjects. 10 

Dispensary  Act  of  South  Carolina 485 

Docks,  control  of,  charges  for 8,  65,  66,  79,  note,  129,  note,  852,  note  8 

line  for 186 

purpresture 186 

nuisance  in 129,  note,  852,  note,  8 

vessels  at 112,  116-119 

Domicile 414,  416 

Drainage  Laws 55-58,  243 

Drains 248,  note,  361 


SOO  l2a>Ex. 

PAOl. 

Dbuooibtb 64,  376,  877 

Drugs,  laws  relative  to  adalteration  of 147,  14& 

Dump  Boards 171,  172,  185,  846,  note  8,  853,  note  3 

DwARRiB  ON  Statutes 4,  8,  443 

Eastbourne  Improvement  Bill,  England,  and  Salvation  Arxt  Proces- 
sions  8,  note,     9 

Education 18 

as  qualification  for  voters 4j0 

hours  for,  of  children 77 

Electricity 187, 189,  212,  note,  278,  280 

Elevators,  and  shafts 233,  243,  246 

inspection  of 246,247 

prices  for  use  of .  8,  274,  276 

public  use  in 274 

regulation  and  construction 8,  274 

regulation  of,  in  buildings 246 

Elliott  on  Roads  and  Streets 37,  51,  58, 120,  343,  347,  348, 357,  358,  451 

Emergency  Acts 448 

Eminent  Domain 5,  56,  58,  451,  452.  458,  463-465 

Engrossing 45,    48 

Equity,  jurisdiction 33,  167,  168,  203-205,  224,  260 

remedies  in  courts  of  equity  in  nuisance  cases 33,  219-234 

Excavation 179,  203,  241,  342,  245 

Excise  Law 90 

Exclusion,  articles  not  subjects  of  commerce [11,  22,    74 

of  cattle 25 

national  power 25 

of  contract  laborers 385,  894 

of  Chinese 74.  Ill,  396 

of  diseased  persons 74,  114,  118,  385 

interstate  commerce  act 385 

State  rights  to  exclude  foreigners  and  dangerous  persons  and  things 27,    81 

Exclusive  Powers,  national 28,    50 

local 23,  28.  183 

metropolitan ' 27,36,  4S0 

rights  and  privileges 49,    50 

rights  under  Constitution 28-30 

by  statutes 49-52 

Execution  of  Powers  Conferred  may  be  Exacted 339-346 

Exercise  of  Police  Powers  by  the  Nation 3,  4,  6,  31,  307,  382-431 

legislative  limitation  of 21,  27,  28,  31-39,  169,  267,  273,  406 

local 8.  28,51.    53 

municipal 27,35,37,67,474-490 

Ex  Post  Facto  Laws 364,  407,  435 
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Factories 84,80,  248 

gas  factories 208 

hoars  of  labor  in 81 

inspection  of 84,  61,  181 

Pair  Trader 47 

Federal  or  National  Law,  supremacy  of 372,  278,  274.  807,  808,  405 

Ferries 51.  71,268,279,  280 

Filth,  disposition  of 8, 85,  121,  208.  478 

Fire  Escapes 85  note,  248  note 

Fire  Island  Case. 445 

Fire,  spread  of.  and  destruction  of  buildings  in  case  of 4, 5,  58,    59 

department 37 

Fire  Limits 28,284.  235,  247 

Fire  Works  in  Streets 199,  841,  note  1 

Fisheries 88-87 

Food  Adulteration 144-152 

Forestalling 14,  45-48 

FouNDEUous  Road 53 

Frauds,  ancient  quality  of,  in  food,  etc 148 

■Game,  hunting  and  fishing  rights 88-87 

laws 17,18.88.    88 

origin  of 88 

saleof 85,  note,    88 

SUte  rights  in 84-88 

•Gambling 14.  174,  278.  290 

contracts  void 174,  175 

•Gas 168,170,278,288,448,  444 

regulation  of  companies 168.  170.  448 

(See  Nuisances.) 
Geary  Law 897,  418.  note 

'Gift  TO  Secure  Good  Manners  Valid 297 

•Glanders  and  Farcy 59.  128 

■Qrade  of  Streets 288,  239,  354 

•Grants,  legislative 18,  285,  282,  284,  2a5,  289,  290.  805,  817,  856 

■GRATurriEs  from  a  Public  Treasury 59,    60 

World's  Fair  Exposition  expenses 60 

Graveyard,  ground  set  apart  for 185.  note.  248,  note,  281 

Gunpowder,  storage  of,  nuisance 14,  187 

HabeasCorpus 117,  862,  398,  411,  417,  418,  note  427 

Hale.  Lord,  treatises  and  opinions 6.  51,  71 

Harbor,  lines  and  dues 27  note.  66. 186,  290 

Head  Money  Cases 26,    74 
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HBIOHT  OF  BUILDIKOB 285^ 

Highways 58,    54 

rights  of  passing 54^  note 

nuisancesin 129,  184,  1»2,  199,  200 

responsibility  for  safety  in 183,  1J>2,  198,  199 

Dake  of  Rutland's  case 54^  note 

State  control 183 

Health  and  Quarantinb  Laws 105 

Health  laws 105,  248 

national  jarisdiction 22-28,  80-32,  78,  95, 106,  110,  278.  888-886,  407,  413 

authority  over  public  works,  officers  and  places. .   . .  129,  181,  221,  840,  848,  852 

boardsof 26,87,89,112,119,120,121,180,282,266,279.  482 

Bute 89,  430 

municipal 88,  181.477.  487 

of  London 27,  35.  86.  67.474 

of  New  York 27,  122-124,  180.  488-490 

health  cases 128,  181, 141. 142,  144,  222,  840,  842,  851,  852,  859  note.  430 

sewer  requirements 209,  430 

Castleton 129 

Brooklyn 852 

Rochester 131 

Syracuse 842 

State  x>owers  in 480^ 

Holidays,  acts  of  legislature  concerning 18,  82,  78,  79, 199,  292 

contracts  made  on  Sunday 79.  C92 

Home  Sbcbetart  181 

Humanized  Virus 133 

Illuminating  Oils,  cases  involving  questions  of  tests,  etc 24,  note,  158.  154 

storage  of,  and  tests  of 152-154,  155 

Immioration  (see  s.  v.  Aliens) 10,  11,  25,  74,  and  note,  72, 107,  384,  410 

Impeachment 869-371 

Imprisonment 106,  113,  427.  note 

Indian  Meal,  transportation  of 15,  note  3 

Indian  Rights 88 

Indictment 35,  89,  95,  99, 137,  167,  214.  216.  218, 225.  227,  note.  229.  845 

against  officers 227,889,844,346,  858 

common  law  remedies 215-217 

corporations 227 

private  persons  interested  in  prosecution 167,  216,  note  2.  358 

removal  from  office  no  bar 868.  note 

(See  Cumulative  Remedies,  112,  186,  229.) 

Injunction 83,  167,  168, 200, 216,  219,  224,  note  1.  838,  454,  485 

Inland  Quarantine 13,  19,23,25,  31,  430 

Innkeeper 16,  85  note,  72,  93,  326 
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IKHB 71,  lOT 

iKBPBcnoN. . .  .17,  note  2,  22,  24,  81, 88,  126.  286,  254,  note  2.  266,  280, 470,  485,  488 
Insulab  OF  ROMB 286 

IirrBRSTATB  CoMMBRCB. 28,  25, 28,  66,  108,  268, 274,  807,  808,  888 

is  not  internal  oommeroe 269 

limitations  of 27,28,66,  108,  note  1,  106,  109,480 

limitations  on,  by  police  powers  of  States 66,  95,  106-111 

limits  of 74,95,106-111,190,278 

IirroncATTNo  Liquors 89-100 

dispensary  act 483 

limitations  of 95 

monopoly  of 488 

nuisances  in 92,    98 

original  packages #90 

sale  of 89,  93,  95,  97.  100 

no  inherent  right  for 89,  476 

Samlag  law  and  South  Carolina  law 483.  note,  489,  440,  notes 

INTERBST 38.45,805 

private,  in  mandamus 305,  note 

Kent 4,42.45.48,58,71,72.  84,  134.167,173.177.  345 

Ebnyon.  Chief  Justice,  opinions  by 5,  45.  219.  227 

Labor  Contracts 61,  81. 806,  894 

LACTOMETER,  a  practical  test 149-151 

Lake  Front  Cases 287 

Land,  natural  use  of 194.  note,  277.  note.  815.  note.  458 

(See  Eminent  Domain  and  Nuisance,  Levee  and  Boulevard  Laws,  Wells.) 

Landlord  and  Tenant,  respective  responsibility  for  nuisances. .  .197.  250-252,  290 

Laws,  adulteration  of  food 145-152 

against  gaming 14.  174.  273 

anti-truck 18,    60 

antitrust  and  monopoly 47-52,  274.  note.  315,  319,  440 

beach  and  levee 54 

building 19,  233.  248.  478.  note  2 

car  coupling 18.  432.  note  2 

children*s  and  women*s  hours  of  work 80 

common  law 28,  32,  168,  188,  845 

criminal 188 

education 77.  450 

elevators 274 

employment 18,  60,  80,  385 

excise  or  relative  to  intoxicating  liquors 88-100 

explosive  oils 152-156 

expoBtfacto 864-485 

factory 18.  84,  77,     81 

game • 17,54,no(6,    88 
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Laws  —  (CoDtinaed).  paoi. 

harbor 2,11,  26,27,  noted.  200 

health 4,  8.  19.  106,474-487 

holidsjs  and  Sundays 18,78,    79 

inspection  (see  Inspection) 17.  note,  38.  126 

intent  and  interpretation  of 267,  860,  892.394.  405 

labor  contract 77,  80,    83 

legem  terrae 48 

lex  non  eeripta 28 

license 17.  43,  861 

lottery 14,  174 

master  and  servant 15,  18, 20,  61,  77,  80.  82,  186,  note,  299  eeq.,  394 

New  York  city 27,68.283,243-247.253,483 

nuisances  (see  s.  v.  Nuisances) 4,  8,  10,  12.  14,  24.  35,    68 

occupations  (see  s.  v.  Contracts,  Professions,  etc.) 15,  16,  60,  361 

quarantine 21,  26,  27,  note  3,  30,  105.  115.  118.  121.  419 

regulating  travel 121,  480 

railroad  rates «...  53,  note,  277 

trains  and  stations 18,  note 

sanitary  (see  s.  v.  Quarantine) 8.  13,  14.  3o,     68 

seaman^s  contracts 43,    44 

statute  of  Winchester 135,  note,  243 

summary  jurisdiction  acts. .  39.  40.  214,  note  2,  347,  463.  note  4,  475.  note  1, 

476,  488 

summa  neceseitate 54 

supremacy  of  federal  or  national 21,  23-32,  278,  383 

usury  or  interest 44, 45.  292 

water  supply  (see  s.  v.  Water) 41,  138-144,  456,  472 

Learned  Professions 861,365.368.372-377 

Legislative  Discretion  or  Will,  in  laws 21.  31.  57,  59.  169.  282,  404 

as  to  railroads 53.  note 

class  legislation  prohibited 28,  59.  note  4 

of  Congress  in  respect  to  treaties 30,  405 

Leyee,  duty  to  maintain 54 

Licenses,  Taxes  and  Regulations  for  Occupations 51,  68, 64.  67,  278, 

361.  379 

License 13,  17,  63.64,  67,  note,  93,  100 

auctioneers 64 

cases 181 

engineers  and  plumbers 377.  378 

for  trades  and  occupations 51,  64,  67,  361 

innkeepers 71 

lawyers 364r-374 

clergymen 374 

physicians 875 

pharmacists 376 

to  travel 23,121.  430 

Light,  Aib  and  Ventilation  in  Buildingb.  . .  171,  285-288, 247,  248,  257-260,  269 
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Liquor,  no  inherent  right  to  sell 175  note  8,  436 

Local  GovBBNMENT  P18TBICT 474 

Lodging  and  Tensment-Houbbs 258-266,  486 

London 86 

sanitarj  administraUon  in 27, 85, 87,  67, 285,  475,  477 

metropolitan  administration  in 86 

sewers 86,  478,  note  1 

Lot,  Cmr,  Corner 255,  256 

Lotteries 14,178, 176,  282 

Mails,  nse  of 278 

Malum  in  Se 188 

and  prohibitum 178,290,  296 

Magistrates,  responsibility  of 221,  889 

Mandamus ...52,217,224,247,889,840,856,429.  476 

appearance  hj  attomej-general 215,  216, 278,  305 

private  interest  in 216,  note  3,  805,  note  1,  889,  347 

right  to 839,  429 

Mandatory  Injunction 219-225 

history  of,  in  nuisance  cases 168,  216,  217,  224 

Mandatory  Laws  .  42 

and  words  in  statute 359 

Mansfield,  Lord 58,  69,  199 

Manufactures 198.201.  202 

Markets 85,67.  68,  180 

not  to  be  in  graveyard  inclosure 185,  note 

Marriage,  registry  and  solemnization  of 165 

report  of 168 

common  law 165,  note 

brolLerage 296 

Marshall,  Ch.  J.,  opinions  by 22,  106,  286,  480 

McLean,  Mr.  Justice,  opinions  of 181,  182 

Maxims,  of  use  4  note  5,    42 

property 240 

Scotch    208 

of  actions 315 

Meat,  Flour,  etc.,  inspections. . .  17,  note  2,  25,  85,  88,  65,  67, 147. 148,  149 

McQuinn  case 76 

Metropolis 27,  474,  480 

Metropolitan  Laws.  .  27,  86,  474,  480 

Metropolitan  Asylum  Managers  Act 478 

Migration  of  Laborer 890 

Mill  a  Public  Conybniencb 204 

Mills  Acts 191 
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PIOK, 

Milk,  to  be  famished 25 

adulteration 14,  149^  note 

standard  and  inspections  of. 148-152,  48S 

lactometer  practical  test    149-151 

skimmed  milk,  commercial,  unwholesome 151 

Mills  ON  Eminent  Domain 5,  24,  54,  58,  59,  847 

MiNisTRBS  OF  THE  Gospel. 168,  165,  865,  873,  894 

Ministerial  Duty,  to  exercise  powers  and  execute  laws 847,  858 

improper  and  unskillful  performance 857,  858 

malfeasance  in 844,  846,  35^ 

Misfeasance 889,845,847,  857,  858,  859 

Misuser,  a  ndsdemeanor. 818,  846,  358 

Monopoly  Cases 47,  49,  50,  52,  172 

private 8,  49,  172,  276 

public 488,440,  448 

Municipal  Corporation,  responsibilitj  of.  .12,  229,  889,  840,  842-849,  850,  852, 

855,  859,  note 

National  Police  Legislation  on  Special  Subjects 20,  882 

National  Quarantine  Law 419 

Nbcessitt,  law  of 4.  6,24,  52,  54,  161,  438 

Neglect  of  Duty 89,  42,  56,  58,  62,  64,  76.  96,  98,  106,  109,  120,  147,  168, 

217,  249,  251,  805,  806,  815,  818,  889,  842,  846,  847-357 

Newtown  Creek,  nuisance  of 218 

New  York  Law  Journal 270,  881,  488,  467 

New  York,  sanitary  administration  in 27,  88,  67,  180,  157, 180,  226,  248, 

254,  note,  488,  489 
Night  Soil,  disposition  of 208,  478,  480,  note 

Noise 196,  201,  202 

from  dogs ...  195,  note  8 

Nonfeasance 318,  889,  841,  858,  359 

Nuisance 57,  148, 144, 167, 168, 179,  181,  198,  206,  247,  257.  477,  488 

Barren  Island 208 

**  Black  country,"  gas,  etc 170,  181,  198-195.  208,  209,  210,  212,  278 

bath  houses  not  a  nuisance 194,  note 

bridge 215,  note 

category  may  be  increased 177,  191 

by  sewers 129,  181,  188,  209,  840-858  and  notes,  478 

by  smoke 85,  178,201,210,215,  478 

four  classes  of 168,  169,  192 

cockpit 197 

compensation  not  a  condition  in  publico  nuisance 207 

covenants  against 260 

circus  in  graveyard 185,  note 

creator  of,  must  end .206,217,  218,  222,  477,  489 
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oondactor-pipe  not  a  noiaance •  .194,  note 

crowd  of  people 195 

decisions  on 215-225 

drainage 56, 57,  209,  226,  243,  note,  261 

filthy  hoase 178,  note 

from  hogs,  and  petroleam  refinery 198,  note 

in  wharf  or  slip  and  bj  street  dump  .  .171,  185, 186,  note,  846,  note  8,  852,  note  8 

in  streets 196,  841,  note 

legalized  and  mixed 169,  171,  192 

of  electricity 212,  note 

oflfensive  trades 169,  198,  248,478,  487 

part  of,  to  be  torn  down  .   206- 

per  u 169,  184,  2a5,  229,  note 

lawful  trade  not 202,  212,  note 

parties  in  abatement  or  prosecation  (see  s.  v.  Mandamus),  167-170,  210,  214, 

216,  note  2,  220,  222,  224,  226,  227-281 

pollution  of  water 186-188.  142-144,221-224 

procedure  (see  s.  v.  Process,  Equity,  Indictment) 40.  167,  217,  476,  484,  487 

public  (see  ante.  Classes) 70,  180,  167,  177, 186,  199.  350,  477 

purchase  of  nuisance  sites 458,  461,  207 

remedies  for 167,  198,  202,  214-220,  225-233,  476.  484,  489 

snow  from  roof 194 

statutory  (see  aiUe,  Classes) 57,  177 

stagnant  water 89,  56,187,  188,  204 

sunken  ship 219 

telegraph  poles  are 188 

miscellaneous  cases 195-204,  215-225 

No:«-usKR  OF  CoRPOBATS  Franchiseb  AND  Privilegbs  . .  .805,  818,  889,  note  4 

356,  859 


Offal 85.  67, 168,  208.  248,  note,  480,  487 

Offensive  Trades  and  Nuisances 167,  169, 198.  248.  478,  487 

Office 221.  228,  286  844,  845,  846,858.  870 

sale  of 298 

responsibility  in 221.  227,  228.  889,  846.  852,  858 

Officer  not  to  deal  with  his  own  department 845 

Offici.vl  Rbsponsibilitt  not  dependent  on  jurisdiction 844,  846 

Oleomargarine 101,  104 

Oils  and  Substances,  dangerous 24,  note.  152-155 

Order,  removing  proceedings  into  Queen's  Bench 476 

prohibition 477 

Ordinances..  .12,  14,  15,  23.  66,  118.  122,  144,  185,  187,  188.  189.  200,  206.  note. 

282,  285,  246.  288,  808,  804 
Original  Package 91,  103,  note,  104 

Origin  and  Devslopbcsnt  of  Police  Powers 4.  299.  474 

Otsters 85,87,205 
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Package,  priae 175,  393 

oleomargarine 101 

Parens  PATKiiB,  doctrine  of 8,  816,  433 

Parks 840.  473 

Parliament 50,  306,  267,  278.  285,  320,  821 ,  892,  402,  472 

interpretation  of  acts 267,  892,  403 

Parties,  attomej-general 215,  216,  note  3,  229,  889  note 

defendant  may  be  public  officer 227,  847,  848.  349 

private 167.  169. 170, 192.  216,  note  8,  229,  839.  347 

relief  of  partieep»  crimitUi 294,  396 

Passenger  Acts 72 

cases 125,  134 

railroad  passenger  cases 429,  430 

Payment  for  Lands  Taken  for  Pubuc  Use  Before  Entry  in.  . .  .452,  459,  463 

Peace  of  the  United  States 73,  note 

Pecuniary  Loss  to  Defendant,  no  defense  in  nuisance 5.  207.  332 

Penal  Code 141,  144-147 

Penalties.  .84,  85,  38.  77,  81.  135,  127. 132. 138, 141.  217, 218,  359.  386,  424.  476,  477 

People  v.  Budd 1,  6, 15,  16,  81,  43,  69,  68,  274,  275.  383.  440 

Personal  Liabilities  of  Officers 345,  847,  857,  note,  463 

Personal  Rights 92,  365 

limitations  of,  by  State  law 42,  68,  64,  71.  75,  93,    95 

police  legislation 93 

Pestilence,  powers  in  case  of 474,  475,  479,  484,  487 

Pharmacists 377 

Physicians 164 

medical  practitioner 73 

reports 156,  163 

Picketing 336.  aS7 

Pilots,  pilotage 63.  65,  306 

Pleading,  by-laws  and  ordinances  to  be  set  out  in  pleadings 118 

overt  act  In  conspiracy 800,  note      1 

praecipe 284,  note      1 

scienter  need  not  be  pleaded  in  mala  profUbita 188 

facts  constituting  duty  to  be  pleaded 338,  note 

Plumbers 255,  257,  377 

Plumbing  and  Drainage 878,  486 

Poisons,  sale  of 393 

Police  Des  Moeurs 379 

Police  Laws 10,  13,  43,90,399,  882,419.  432 

limiting  effect  of 13,  14,  267,290,882,  392 

Police  Power,  Cannot  Withdraw  Property  from  Protection  of  Law.  . .  169 
origin  and  development  of 4,  10,  163,  272,  277,  882,  897 


Indbx.  509> 

Pollution,  from  street  drainage,  not  actionable 208^  note     0- 

of  air ..809.212.  267 

of  water 26,185.216.220-223,  354 

ditches,  streams,  rivers,  ponds,  wells 8,  141.  142.  340.  354 

Ponds 187 

Pooling  Contracts 818,  832,  813 

Potable  Water 41,343.  348,  457 

Powers,  police 88,  169,  26r 

arbitrary 412^ 

coustitational,  not  delegated 80 

qaalification  and  limitation 169,  178, 175,  268.  270.  276.  282,  286.  846^ 

delegation  of 27  and  note.  30.  407,  413 

localization  of 278,  38a 

not  subject  to  barter 49,  52,  282,  290,  407 

origin  and  development  of  police  powers 4.  10,  168.  272,  277,  882,  397 

SUte  laws 6,  8,10.12.14.18.  169^ 

transfer  of,  from  health  department 257 

Prescription,  none  in  nnisance 182,  20T 

Prime  Slip 188- 

Principles  of  Law.  constancy  of 292-299,  897 

Private  Prosecution 167,  216  note  2,  229, 268,  805,  note  1.  339,  341.  342,  345 

Privies 231,  256,  261,  267,  480,  note  1 

Privilege,  aliens 404-41T 

of  citizens 50,  248.  267,  361 

of  clergy ; 163,  37a 

of  client  and  counsel 368<-373,  note 

of  great  corporations 29' 

of  learned  professions 163 

royal    7,  8,  29,  50,  note  402 

Privy  Council 402- 

Privy  and  Vaults 122,  144,  231,  254 

refuse  from 208,469,480,  note  1 

Procedure 40,  57,  73,  74  and  notes,  118,  123,  124,  138,  424,  476.  479,  488 

Process 29,  39,  40,  234.  note  1,  476.  48^ 

due  process  of  law  4,  notes,  32.  33.  189>191  note.  410,  438 

in  England 4.     2^ 

regulations  of  collector  not 104.  note  1 

determination  of  executive  officers  maybe 405- 

Prohibition  Order 477 

Property,  destruction  of 5,  57,  112,  443,  447 

appropriation  of,  without  previous  payment 462,  463 

burdens  on 8.  32,  42,  54,  64,  66,  74.  84,  91,  92,  95.  103.  260 

condition  of 194,  248 

constitutional  guaranties  of 93,  248 

control  of  private  for  public  interest... 29,  42,  58,  59,  89,  117,  125,  177,  347,  456 
covenants  against  nuisances 260 
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in  a  dead  body 1® 

owner's  right  to  oae  of 178.  194,211,287,  348.  276,    453 

rights  of 91.  192,  194,  21 1,  248,  276, 450,  455,  463 

rights  to  labor  and  to  services 806,  315 

Pbostitution 879  3^1 

Protection  op  Fruit  Trees 63 

of  game 83 

of  persons 29,  43,  78-77,80,  132,  117.  254.  note.  415.  473 

Protection  op  Purity  in  Water 136 

in  food _  ^  144 

and  against  danger  from  inflammable  oils  and  explosive  substances 152 

Public  Healtu  Act  op  EIngland 26  474 

Public  Interest  and  Public  Use 69,  276.  295,  308,  816,  819.  889,  856 

Public  Opinion 270,  464 

Public  Policy  and  its  Obligations  in  Matters  op  Contracts,  Coscbina- 
tions  and  Strikes 297-338 

Public  Policy 7.  8, 18. 20,  82.  46,  229,  271.  297-9,  810.  817.  845,  894.  396.  473. 

and  police  laws  on  same  basis 294.  299 

in  interpretation  of  law 260.  267.  271,  292.  316,  886.896.  894.  473 

in  matter  of  contract 290-298.  299,  802.  384 

limits  of 277 

is  the  public  good 845 

obligations  of  corporations 315 

Publication  op  Ordinances 27.  87, 112, 118,  246.  424.  note.  475,  484 

Public  Records 159 

Punishment,  cruel 94,  note.  414 

PURPRESTURE 168,  note  8,  186,  215,  note 

<Juarantine 21.  26,  27,  note  8,  80.  74.  105,  115,  118,  121,  279.  427 

camp 74,  note  1 

city 420,  note  2,  427,  note,    446 

concurrent  jurisdiction  in 11, 12,  14,  80.  78.  note  2,  269.  422.  428 

imprisonment 106,  427.  note  1 

inland ! 105,106,118,  118,  121,  430 

in  lazaret 106 

laws  of  national 419 

consistent  with  internal  quarantine 22, 106,  430 

State 106,279,422.428.480.  445 

medaeival 420.  note  2 

of  animals 125-128 

relief  from  imprisonment  in 42^ 

rules  and  regulations 74,  note,  420-428.  note 

<3ua8i  Public  Corporations 889.848.350.856 

Quasi  Public  Service  and  Sbryitudb 8,  64,  850,  858,  856 

Quo  Warranto,  corporate  agencies  challenged  bj • 818,  note  d 
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Raos 28,88,  108,116,  486 

Railroads 18,  52,  58,  68.  70,  275.  276,  283,  826,  856 

agreements 2,24,80,274,277,820,331 

cannot  disuse  road  805,  306,  356 

car  coupling 18,  432,  note  2 

stoves  in  car 71,  note  1 

cattle-guards  and  grade  crossings 53 

charter  conditions 275-277,  356 

commission  cases 282 

consolidation 820 

control  of 68,    80 

in  receiver's  hands 333 

not  natural  highways 807 

regulation  of  rates 53,  note,  277 

of  speed 68 

regulations  of 275,276 

Kates 8,  58  note  1,  276,  277,  280,  282,  284 

Bat's  CoimiACTUAL  Limitationb 297,  887 

Rbcbnt  State  Police  LEOisiiATiON 1,  18,  note  1,  882, 419.  432 

Refuse,  disposition  of 193,  note,  208,  457,  480,  note  1 

Rboibtbrs  and  Reports 88,  185,  149.  note,  1,  158,  159,  168,  254.  notes  1,  2,  488 

of  clergymen 157,  163,  165,  note 

of  physicians     156-161.  163 

Registration .  156,  157,  158,  notes,  398 

Rborating 46-48 

Regulations,  of  commerce 2.  8.  12,  14-18.  74.  275-288 

of  tenement-houses  (see  s.  v.  Interstate  Commerce,  Health  Laws,  Railroads. 

Immigration,  etc.) 256 

of  city 36 

affecting  personal  liberty 248 

for  records 159 

for  quarantine  (see  s.  v.  Occupations,  Qvil  Rights,  Sales.  Constitution,  etc.) 

74,  note  1,  104,  note  1,  279 

internal  revenue 128 

Religion 8,  82,  74,  note,  79,  123,  199.  395 

liberty  under  State  Constitution 365 

Remedies  in  Nuisance  Cases 167,  214 

Remedies 2,  8,  97,  99,  167, 181,  214.  219.  295-298,  805,  429,  476,  478.  484 

cumulative 119,  note,  186, 187,  227,  note,  818.  484 

discretion  is  not  arbitrary 219.  482,  note      1 

in  equity  (see  various  titles,  ante) 167,  168,  220-226,  297 

in  nuisance  cases  (and  ante  in  various  titles) 57,  59.  131, 144,  167. 188, 

214,  220,  225, 477,  484 

mandamus 52,  165,  217,  247.  889,  840 

private  remedy,  proof  for 167.  192,  889 
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proTidoDid  right  to 167,  219 

BpecUl 296,447,484*  48& 

Repaibs,  compelled 233,  247 

in  baildingi 244,250-25^ 

in  streets    »40-844,  354 

pro  hono  publico,  old  law 233 

responsibility  for 238,  249,  251 

Rkport  of  Phtbiciahb 138,  156,  163 

of  clergymen  (see  s.  ▼.  Begisters  and  Reports) 157 

of  Dra.  Parker,  Crane  and  Stone. 380,381 

to  Board  of  Health 254,  note,  262,  note,  485 

HESPONBiBiLnr,  for  exercise  of  police  powers.  .207,  339,  354, 356,  858, 359,  note,  463 

for  want  of  knowledge 341,  342,  note,  357 

manicipal 207,341-346,350-355 

of  officers 134,  186,  note,  217,  227-231,345,  357 

respondeat  superior  doctrine 134,  136,  note  1, 147,  note,  217,  352,  355 

REBTRAiin*  OF  Trade 69,308,311.315,331 

of  quarantine 74,  note 

BiGHTB,  OF  Colored  Persons 75,    76 

subject  to  police  power 15,  42,92,  324 

to  labor 28,  note.  50,59,  79,  81,  316.  331 

qufin  corporate ; 487 

BocHEBTSR,  naisances  in 131 

sewers  of 181 

streets  of 240 

water  supply  of 140 

Rome,  insulse  and  open  streets • 236,  287 

Roof  Gardens 244 

Russell  on  Crimes 46,  47,  147,  172,  195-198,  199,  206,  210,  217,  218,  227.  229 

Sales,  no  inherent  right  to  sell  liquor 175,  note  8,  281,  292, 294 

Sale  of  Office. 298 

Samlag  Law  in  Norway  and  Sweden 483,  note     2 

Sanitary  Authority 477-479 

P«>rt 477 

SanitakyCodb 87,112,119,  122,  128.  248,257,258,  489 

enforcement  of 123,  489 

origin  of 37.  484 

violation  of,  a  misdemeanor 119,  484 

Scienter ;  Ijjg 

Sec  retary  OF  Treasury 26,  74,  128,  126,127,279,  385.  418,  422 

Sblf-Defense 4^  268 

Sewers 840 

natural  streams 457 
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of  London 478 

of  New  York 268 

Sewkraos 282 

on  private  property 142,  200,  8S8 

dispoeitlon  of 108,  note,  208.  457,  480 

nuisance  from 120,  181,  188,  200.  248,  840,  notes,  858,  478 

responsibilitj  of  dtj  in  matter  of 131,  208,  221,  842 

Shaw,  Chief  Justice 6 

Sinister  Means  or  brrsRBST  in  Contract 206,  804 

Skaneatelbs  Lake,  State  rights  in 180 

Sjcall-Pox  Cases 106,  182-185 

hospital  for 267.  note,  867,  470,  488 

Smith  on  Master  and  Servant 227 

SuLUOHTER-HousEs 68,122,  171,  108,202,  284,  note  8,  285 

in  thiclLlj  settled  town 108 

refnse  from 171,  note  2 

(See  Offensive  Trades,  180,  182,  488.) 

Smoke  Nuisances 85,  178,  201,  210,  215,  220,  478 

SociBTT,  welfare  and  security  of 4,  6-0,  12,  42,  880,  850 

South  Carolina  Disfenbart  Act 485 

Sovereignty 6,  7,  27.  80,  42, 114,  100,  856.  418 

delegated 27,  note.  856 

powers  not  delegated 80,  407 

Stable,  on  tenement  house  lot 257,  250 

State  Authority  Limited 28,  note,  128 

(See  Interstate  Commerce  et  alia,  128.) 

State  Boards  of  Health 80,  80,  480 

Statute 178,  200 

permissive  words  in 880 

Statutory  Authority 178,  270 

Steamship  Liability,  under  passenger  acts 78,  138,  184 

Stock-Killing  Acts 441-448 

Story  on  Sales 46,  200,  201,  204 

Story,  Mr.  Justice 208 

on  Constitutional  Law 04 

Equity  Jurisprudence 186,  207,  208,  817 

Stoves  in  Cars 18,    71 

Streets 68,60.  108,228,220,285,  288 

telegraph  poles  in .*.  188 

easements  in 200,288,284,288,  247 

fire  works  in ; 841,  note 

grading  of 238.240.  854 

nuisances  in 84,  188,  102,  280,  841 

obstruction  of. 108,  213,  280,  284 

88 
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Btbeetb — (Gontinaed.) 

poet-holes  in,  a  nuisance 193 

rights  in 192,228,239.335,238,  289 

safety  in 192,  199,  342,348.  note 

sales  in 68,    69 

village  responsibility  for 848,  note 

water  tanks  in. 184 

Strikes 329,33^-388 

conspiracy 334 

on  transportation  lines  may  be  contempt  of  oonrt 834 

violation  of  interstate  commerce  act 334 

SuicMART  Process 214,  476,  488 

Sunday  Laws 32,  78,    79 

Supply  OF  Potable  Water 14,41.  141,  142,263,264,282,  284 

Sweating  System 61,  note  2,  266 

Syracuse,  cases  in 139, 140,207,  342,  465 

Taxation  a  Police  Power 361 

exemption 282,  284 

minister's  property 378,  note  8 

of  occapations 278,361 

Telegraph  Poles « 188 

Telephone 212,  note  1 

Tenement  AND  Lodging-houses 19,  253-267,  474.  486 

a  distinct  class 248,  note  1 ,  253 

in  cities 478 

inspections  record  (see  s.  v.  Air,  Bnildings,  Insnlae,  etc.) 487 

Tenement-House  Commission 263,  264,  486 

Tests  and  Examinations  of  Trees,  Bridges,  Etc 842,  note  4 

Theatres 67,  note  1 

construction  of 244,  248 

exhibitions  in,  licenses,  etc 67,  note  1 

The  Limitation  op  Police  Powers  and  also  their  Ldiitino  Effect 267 

Three  Counties  Act,  New  York 131 

Tiedeman  Limitation  of  Police  Powers 2,  57,  207,  275,  846,  363 

Tolls  on  State  Waters,  reasonable  ibidem 51 

Tonnage  Tax  Cases  and  Fees 66 

Tort.  Town,  Malice,  Etc 841,  848,  note  8,  851,  note,  858,  868,  note  2 

Township  Boards  of  Health 40,  121 

Trade,  secrets  exception 311 

restraint,  rule  abd  cases 808  teg. 

Treaty  Rights 28,  note,  59,  note  8,  406,  406 

Trees  Overhanging  Highway 198 

Trespass 58,  54,  note,  847,  849,  854 

assessors 858,  note  2 
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Trusts 18.  815, 817-8a4,  829 

Tuberculosis,  in  cattle 59,  127 

Turnpikes 51 ,  1 99 

Ultra  Vires 818,  841 

doctrine  not  to  work  a  legal  wrong 295 

Urbaii  Administration,  vesting  of  exclusive  powers 26,  note,  27,  474 

Use,  property  destroyed  not  for  public  uso 5,  82,  57,  452 

compensation  not  a  condition 207 

public  (see  s.  v.  Public  Interest) 42,  5l\    5'3 

private 191,  194,  notes 

of  streets 52,  218,  note 

unlawful 194,  221 

Usefulness  of  Lawful  Business  an  Element  in  Nuisance  Cases 168, 

note  8. 184,  198, 194,  204,  207,  208 
maj  be  no  defense  in  nuisance ^ . .  207 

Usufructuary  Rights 58,  189 

(See  8.  v.  Air,  Grants,  etc.,  51,  52,  171, 218,  288,  259,  856.) 

Usury  Laws 48,  45,  292 

Vacating  House 179,  180,    256,  488 

(See  aosing  Order,  477,  4«8.) 

Vaccination 8.  39,  182-185,  489 

common  innoculating  house 132,  note  1 

compulsory    89.182,  184 

indictment  for  exposure 106,  note  1 

laws  respecting  vaccination 89,  182,  note 

Vaccine  Virus  Supply 188 

humanized  and  bovine 188 

Ijmph 489 

Vault,  not  a  building 248,  note 

(See  s.  V.  Excavation,  Privy  and  Burial  Vaults,  161,  248.) 
Village 26,  note.  40,  120,  121 

Vital  Statistics * 87,  156,  160,  168 

Voters,  qualification  of 450 

Warrants 40 

Washington  Market  Nuisance 180 

Water,  potable 41,848,  348,"  854,  457 

pollution  of 26,  note  2,  186,  note,  141-144,  171,  note  2.  219,  note  8 

private  righu  in 189,  142.  note  2,  215,  216,  217,  221 

service  and  regulation  of 256-257 

stagnant 29,  204 

State  rights  in 189,  187,  note  1 

streams  of 88.  142,  148,  217,222,  267.  456 

supply 41,  142-144,  268,  282,  284,  802,  452 

tanks  in  streets 184 
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Water — (Continued.)  paol 

tenement-hoase 954 

wells,  etc 144,  178.842,  458 

works  companies 188,141,282,284.  302-804.820,478.  noted 

Watbr-Shed  Law  of  New  York  Stats  for  New  York  Gitt 456 

Water-Shed  Law  Decision 467 

Weeds,  destruction  of 40.    62 

Weirs  AND  Dams 170.  191,200,  note  1.  281 

Wharton's  C.  L.  and  Maxims 137,  189,  192,  844 

Wharves 7. 66,112,  115.  186 

Winchester,  statute  of 185,  note.  848 

Women,  hours  of  work 80 

Wood  on  Nuisances 189, 192,  197,  201,  202.  204,  206,  207,  209,  229,  281 

Workshops 266.  478 

Writs  (see  s.  v.  Habeas  Carpiu,  Mandamus^  Injunction.  Qya  Warranto,  Cer- 
HoraH,  Praecipe,  etc.) 117,  167,  468,  217-226,  281,  note 
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